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October 11, 2005 

 
SENT VIA FEDERAL EXPRESS AND FACSIMILE 
 
The Honorable Gale Norton 
Secretary of the Interior 
18th and C Streets, NW 
Washington, D.C.  20240 
Facsimile: (202) 208-6956 
 
Mr. Mathew J. Hogan  
Acting Director 
United States Fish and Wildlife Service 
1849 C Street N.W., Room 3012 
Washington, D.C. 20240-0001 
Facsimile: (202) 208-6965
 
RE:  Sixty Day Notice of Intent to Sue Over Violations of Section 4 of the Endangered 

Species Act; Failure to Make a 90-Day Finding on the Petition to List the Polar 
Bear as a Threatened Species 

 
Dear Ms. Norton and Mr. Hogan: 
 

We are writing on behalf of the Center for Biological Diversity (“the Center”), NRDC 
(Natural Resources Defense Council), and Greenpeace, Inc. (collectively, the “Noticing Parties”) 
to inform you that the Noticing Parties intend to commence an action against the U.S. 
Department of the Interior and the U.S. Fish and Wildlife Service (collectively, “the Service”) 
for violations of the Endangered Species Act, 16 U.S.C. §§1531-1544 (“ESA”), and the 
Administrative Procedure Act, 5 U.S.C. §§ 551-559 (“APA”).  This letter is provided to you 
pursuant to the 60-day notice requirement of the ESA’s citizen suit provision.  16 U.S.C. § 
1540(g)(2).  The reasons for this notice are set forth fully below.   
 

On February 16, 2005, the Center submitted a formal, detailed petition to list the polar 
bear as a threatened species under the ESA (“Petition”).  On July 5, 2005, NRDC and 
Greenpeace, Inc. formally joined as Petitioners.  The Service is in violation of the law because it 
has failed to make the required determination of whether listing the polar bear under the ESA 
“may be warranted” pursuant to ESA Section 4. 

 
No matter how imperiled a species might be, it does not receive any protection under the 

ESA until it is officially listed as threatened or endangered.  As a result, Congress aptly 
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described Section 4 of the ESA, 16 U.S.C. §1533, the section that sets out the process for listing 
a species, as “[t]he cornerstone of effective implementation of the Endangered Species Act ....”  
S. Rep. No. 418, 97th Cong., 2d Sess. at 10; see also H. Rep. No. 567, 97th Cong., 2d Sess. at 10. 

 
Section 4 sets forth a detailed process by which the Secretary of Interior through her 

designee the U.S. Fish and Wildlife Service adds to the list of threatened and endangered species.  
16 U.S.C. §1533.  The listing process can begin either by citizen petition or by internal Service 
processes.  In either case, strict timelines apply once the process is initiated.   In most cases, as 
here, the process begins when a petition for listing is received by the Service.  16 U.S.C. 
§1533(b)(3)(A).  

 
Upon receipt of a petition to list a species under the ESA, the Service must determine 

whether the petition “presents substantial scientific or commercial information indicating that the 
petitioned action may be warranted.”  Id.  The Service must make this initial, “90-Day Finding,” 
“[t]o the maximum extent practicable, within 90 days after receiving the petition.”  Id.  If the 
Service determines that the petition presents substantial information that a listing may be 
warranted, it must “promptly commence a review of the status of the species” to determine 
whether listing is (1) warranted, (2) not warranted, or (3) warranted but precluded by other 
pending proposals that require immediate attention.  16 U.S.C. § 1533(b)(3)(B).  This finding, 
known as the 12-Month Finding, is due “within 12 months after receiving a petition.”  Id.  The 
Service has no discretion to extend time allotted for the 12-Month Finding.   

 
If the 12-Month Finding concludes that listing is warranted, the Service must 

simultaneously publish a proposed rule to list the species in the Federal Register.  16 U.S.C. 
§ 1533(b)(3)(B)(ii).  Within 12 months of publishing the proposed rule, the Service must make a 
final listing determination for the species.  At this point, the Service must either publish a final 
rule listing the species, publish a withdrawal of the proposal, or in the rare instance where there 
is substantial disagreement about scientific data, delay a final determination for up to six months 
to solicit more scientific information.  16 U.S.C. §§ 1533(b)(6)(A)(i) & 1533(b)(6)(B)(i).   

 
The Petition to list the polar bear as a threatened species was filed on February 16, 2005, 

and received by the Service on February 17, 2005.  Nearly eight months have now passed, and 
the Service has yet to issue the required 90-Day Finding.  The Service is therefore in violation of 
the ESA and APA for failing to make this required finding.  Moreover, because the Service has 
no discretion to delay the required 12-Month Finding, the Service may not delay issuance of a 
90-Day Finding such that compliance with the 12-Month Finding becomes impossible.  If the 
Service does not issue a 90-Day Finding on the Petition promptly, compliance with the 12-
Month Finding will be impossible, leading to an unacceptable delay in protection for polar bears 
and further legal violations by the Service.  

 
As detailed in the Petition, polar bears are threatened primarily by the melting of their 

sea-ice habitat due to global warming caused by society’s emissions of carbon dioxide and other 
greenhouse gases.  The United States has renounced the Kyoto Protocol and has yet to adopt any 
meaningful plan for reducing greenhouse gas emissions. As a result, the United States is 
responsible for fully 25% of the world’s total greenhouse gas emissions and United States 
emissions continue to grow.  Atmospheric carbon dioxide concentrations now stand at 
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approximately 380 parts per million (“ppm”), up from a pre-industrial revolution concentration 
of 280 ppm, and are rising at more than 2 ppm per year.  Thus, the threat to polar bears from 
global warming has increased since the filing of the petition, and will continue to do so.  Polar 
bears, the petitioning organizations and their members, and the public are entitled to timely 
processing of the Petition within the deadlines set by Congress. 

 
This growing threat was recently acknowledged by the IUCN Polar Bear Specialist 

Group (“PBSG”), the world’s preeminent scientific body for the study, conservation, and 
management of polar bears.  The PBSG upgraded the polar bear to the “Vulnerable” category on 
the IUCN Red List.  This action was taken at the June 20-24, 2005 PBSG Meeting in response to 
the PBSG’s projection of a more than 30% decline in the worldwide polar bear population over 
the next 35-50 years due to the impacts of global warming (PBSG 2005).  “Vulnerable” is one of 
three designations under the “Threatened” category in the IUCN classification system, which 
also includes “Critically Endangered” and “Endangered.”  A species listed as Vulnerable is 
facing a “high risk of extinction in the wild” (IUCN 2001).  The Vulnerable designation for polar 
bears clearly demonstrates that an immediate positive 90-Day Finding on the Petition should be 
issued and that further delay is unjustified.  

 
Polar bears are threatened by a number of other factors, many of which will interact with 

global warming in a synergistic and cumulative fashion.  Threats in addition to global warming 
include but are not limited to oil and gas development, pollutants such as PCBs, overhunting in 
some areas, and increasing human activity in the arctic.  Since the petition was filed, these 
threats have not abated, and in some instances have increased.  For example, the Alaska Oil and 
Gas Association and BP Alaska (Exploration, Inc.) have petitioned the Service to authorize an 
exemption, for an additional five years, to the Marine Mammal Protection Act’s prohibition on 
the taking of marine mammals for take of polar bears occurring as the result of oil and gas 
exploration, development, and production operations and all associated activities on the Alaskan 
arctic plain.   

 
The Service’s failure to comply with the ESA’s deadlines for processing the Petition 

deprives polar bears of statutorily mandated protection vitally necessary for their survival.  Any 
further delay by the Service in response to the petition frustrates the intent of the ESA, because 
the likelihood of survival and recovery of the species is reduced due to continued harm to the 
species from global warming, oil and gas development, and other threats. 
 

The members and staff of the Noticing Parties are vitally concerned about and actively 
involved in the protection of polar bears and their habitat.  The Noticing Parties’ members and 
staff engage in recreational, aesthetic and scientific activities involving this species and its arctic 
habitat, including observing and attempting to observe polar bears.  On their behalf I urge you to 
take prompt action to protect the species under the ESA.   
 

If the Service does not act promptly to correct the above violations, the Noticing Parties 
plan to pursue legal action.   An appropriate remedy would be to promptly issue and publish in 
the Federal Register a 90-Day Finding on the Petition.  If you have any questions, or would like 
to discuss this matter further, please contact Kassie Siegel at (760) 366-2232 x302. 
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Sincerely, 
 

        
Kassie R. Siegel, Climate, Air, and Energy Program Director   
Center for Biological Diversity 
P.O. Box 549 
Idyllwild, CA  92252 
(760) 366-2232 x302 
 

 
Andrew E. Wetzler, Senior Attorney 
Natural Resources Defense Council 
544 White Oak Place 
Worthington, OH  43085 
(614) 840-0891 
 

ohn W. Passacantando, Executive Director  

ite 300 NW 

C:   

r. Rowan Gould, Regional Director 

9503  
95 

J
Greenpeace 
702 H St., Su
Washington, DC 20001 
(202) 462-1177 
 
 
C
 
M
U.S. Fish & Wildlife Service 
Alaska Regional Office  
1011 East Tudor 
Anchorage, AK 9
Facsimile:  (907) 786-34
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