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The Center for Biological Diversity, Sierra Club, Public Employees for Environmental 

Responsibility, Desert Survivors, Defenders of Wildlife, California Native Plant Society, 

Arizona Herpetological Association, Maricopa Audubon Society, Desert Protective Council, 

Yuma Audubon Society, Wilderness Society, Ron Gaul, and Helena Quintana hereby protest the 

Final Environmental Impact Statement and Proposed Management Plan for the Imperial Sand 

Dunes Recreation Area.  The name, address, and telephone number of the organizations and 

individuals filing this protest are listed below.  Protestors should be contacted if necessary 

through their attorney, Brendan Cummings. 

Brendan Cummings 
Center for Biological Diversity 
P.O. Box 493 
Idyllwild, California 92549 
Tel:  (909) 659-6053 
 
Elden Hughes 
Chair  
Sierra Club  
California-Nevada Desert Committee  
Tel: (562) 941-5306 
   
Karen Schambach 
California Director 
Public Employees for Environmental 
Responsibility 
P.O. Box 2368 
Sacramento, CA 95812 
Tel: (530) 333-1106 
 
Steve Tabor 
President 
Desert Survivors 
P.O. Box 20991 
Oakland, CA 94620 
Tel: (510) 769-1706 

 
Cynthia Wilkerson 
California Species Associate 
Defenders of Wildlife 
926 J St., #522 
Sacramento CA 95814 
Tel: (916) 313-5810 
 
Ileene Anderson, 
Southern California botanist 
California Native Plant Society 
1722 J Street, Suite 17 
Sacramento, CA 95814 
Tel: (916) 447-2677 

 
Stephen Fowler 
President 
Arizona Herpetological Association 
PO Box 64531 
Phoenix, AZ 85082-4531 
Tel: (623) 465-0458 
 
Laurie Nessel 
President 
Maricopa Audubon Society 
1632 E. Cedar St. 
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Tempe, AZ 85281 
Tel: (480) 968-5614 
 
Terry Weiner 
Conservation Coordinator 
Desert Protective Council 
POB 3635 
San Diego CA 92163 
Tel: (619) 543-0757 
 
Cary Meister 
Conservation Chair 
Yuma Audubon Society 
POB 6395 
Yuma AZ  85366-6395 
Tel: (928) 581-0351 
 
 

Leslie Jones 
Wilderness Society 
1615 M St, NW 
Washington, DC 20036 
Tel: (800) 843-9453 
 
Ron Gaul 
PO Box 31 
Ocotillo CA 92259 
Tel: (760) 358-7312 
 
Helena Quintana 
El Centro CA 
(760) 353-7349 
 
 

  

The Center for Biological Diversity ("the Center") is a 7,500 member national non-profit 

organization with offices in Tucson and Phoenix, Arizona; and San Diego, Idyllwild and 

Oakland, California; that is working to protect and restore endangered species and wild places of 

North America and the Pacific through science, policy, education, citizen activism and 

environmental law. 

 The Sierra Club is a national, non-profit membership organization with over 700,000 

members dedicated to exploring, enjoying, and protecting the wild places of the earth; to 

practicing and promoting the responsible use of the earth's ecosystems and resources; to 

educating and enlisting humanity to protect and restore the quality of the natural and human 

environment; and to using all lawful means to carry out these objectives.  Over 150,000 Sierra 

Club members reside in California. Sierra Club, incorporated under the laws of the State of 

California, maintains its national headquarters in San Francisco, California.  Many of Sierra 
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Club's members actively use the Algodones Dunes for recreational and aesthetic purposes such 

as hiking and nature study and would be personally harmed if the threatened and endangered 

species found on the Algodones Dunes, including the desert tortoise and Peirson's milk-vetch, 

were to become reduced in numbers or driven to extinction.  Many Sierra Club members also 

participate in group outings to the Algodones Dunes and will continue to do so on a regular 

basis. 

 Public Employees For Environmental Responsibility ("PEER") is a national, non-profit 

corporation based in Washington, D.C. with chapters throughout the United States, including 

California.  PEER represents current and former federal and state employees of land 

management, wildlife protection, and pollution control agencies who are frustrated by the failure 

of governmental agencies to enforce or faithfully implement the environmental laws entrusted to 

them by Congress.  The ability of PEER's members to independently critique agency decisions 

frequently is compromised by conflicts between their duties as employees of a federal agency to 

uphold the law and the risk of disciplinary action for insubordination.  Consequently, PEER's 

members rely on PEER to criticize agency action, including the use of litigation, on their behalf. 

PEER members and staff regularly use CDCA lands for observation, research, aesthetic 

enjoyment, and other recreational, scientific, and educational activities.  PEER members and 

staff research, study, and observe many federally listed threatened and endangered species, 

including the desert tortoise and Peirson's milk-vetch.  PEER's members and staff derive 

scientific, recreational, conservation, and aesthetic benefits from the desert tortoise's existence in 

the wild.  PEER files this protest on behalf of itself and its adversely affected members. 

Desert Surviors is a conservation organization with approximately 800 members focused 
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on the protection of desert plants, wildlife and ecosystems. Desert Survivors also engages in a 

vigorous program of public education about desert lands and their unique character. Desert 

Survivors' primary goals are to protect fragile desert lands and to teach visitors to those lands 

about their value.  Desert Survivors leads educational trips to desert lands. Desert Survivors has 

led more than 400 such trips to the desert in the last twelve years.  As part of its ongoing desert 

excursion program, Desert Survivors has led three trips in recent years to the Algodones Dunes. 

Desert Survivors members value the dunes as an outstanding example of a wild dune ecosystem 

inhabited by special plants and animals such as the Peirson’s milk-vetch.  Desert Survivors 

members value desert wildlife living in its wild and natural condition, and enjoy the inspiration 

and educational benefits of observing wildlife in this habitat. Desert Survivors files this protest 

on behalf of itself and its adversely affected members and directors. 

Defenders of Wildlife is a national non-profit conservation organization with 

approximately 1 million members and supporters, 120,000 of which live in California.  

Defenders is dedicated to the protection of all native wild animals and plants in their natural 

communities.  In California, there are 120,000 members and supporters of Defenders of  

Wildlife.  The California program utilizes science, policy, education and environmental law to 

focus on species protection, water issues, and statewide conservation planning.  Defenders has a 

particular interest in, and advocates on behalf of the rare or endemic species of the Algodones 

Dunes such as the flat-tailed horned lizard.  Defenders of Wildlife files this protest on behalf of 

itself and its adversely affected members and staff. 

California Native Plant Society (“CNPS”) is a state-wide non-profit organization of 

amateurs and professionals with a common interest in and dedication to the preservation of 
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California’s native plants.  CNPS currently has approximately 10,000 members in 30 chapters 

throughout the State of California.  The mission of CNPS is to increase understanding and 

appreciation of California’s native plants and to preserve them in their natural habitats through 

scientific activities, education, and conservation.  Since the late 1960s, CNPS has gathered, 

compiled, and disseminated statewide information on rare plants, including determinations of 

rarity and endangerment status.  CNPS has been actively engaged in the study, monitoring and 

advocacy for the protection of the rare and endemic plants of the Algodones Dunes.  CNPS files 

this protest on behalf of itself and its adversely affected members and staff. 

The Arizona Herpetological Association is a non-profit organization dedicated to the 

preservation and protection of the herpetofauna of the Sonoron Desert.   The Arizona 

Herpetological Association has a particular interest in the protection of the rare reptiles and 

amphibians of the Algodones Dunes such as the flat-tailed horned lizard, the Colorado Desert 

fringe-toed lizard, and Couch’s spadefoot toad.   The Arizona Herpetological Association files 

this protest on behalf of itself and its adversely affected members and staff. 

The Maricopa Audubon Society is a non-profit organization dedicated to the protection of 

the environment in the southwest and throughout the United States.  Maricopa Audubon Society 

members have been following the status of the Imperial Sand Dunes for several years and the 

effect that ORV's are having on the wildlife there including the desert tortoise, Peirson's milk-

vetch, flat tailed horned lizard and fringe toed lizards.  Maricopa Audubon Society is adamant 

that the NEPA process is not compromised by poorly prepared impact statements by federal 

agencies.  Maricopa Audubon Society files this protest on behalf of itself and its adversely 

affected members and directors. 
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The Desert Protective Council (“DPC”) is interested in the Algodones Dunes as a unique 

part of our desert natural heritage. The DPC's mission is to educate the public about the cultural, 

natural, and historical wonders of our deserts, and to preserve them for this and succeeding 

generations. The DPC believes that the BLM is neglecting an important opportunity to inform 

the public about the Dunes resources and is neglecting their obligation to provide for low impact 

recreational opportunity.  DPC files this protest on behalf of itself and its adversely affected 

members and directors. 

Yuma Audubon Society is a non-profit organization dedicated to the protection of the 

environment of the Sonoran Desert, including the Algodones Dunes.  Yuma Audubon Society 

and its members regularly visit the Algodones Dunes and lead hikes and birdwatching trips to the 

dunes.  Yuma Audubon Society is dedicated to protecting the biodiversity and natural values of 

the Algodones Dunes.  Yuma Audubon Society files this protest on behalf of itself and its 

adversely affected members and directors. 

The Wilderness Society (TWS) is a not-for profit public interest membership 

organization headquartered in Washington, D.C.  Founded in 1935, the Society and its 

approximately 200,000 members are dedicated to protecting a national network of wild lands and 

fostering an American land ethic.  The Society works to ensure wise management and protection 

of America's public lands, including our lands administered by the Bureau of Land 

Management.  TWS is particularly concerned with inappropriate off-road vehicle use of our 

public lands. Many of our members use and recreate Algodones Dunes and are directly 

impacted by the BLM’s plan for management of this area.  The Wilderness Society files this 

protest on behalf of itself and its adversely affected members and staff. 
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Ron Gaul and Helena Quintana are Imperial County residents concerned about the 

Algodones Dunes and other areas of the County.  As residents they are particularly concerned 

that BLM’s plans for the dunes create health and safety hazards in the county, negatively impact 

air quality, and impair their ability to engage in non-motorized recreation at the dunes.  They file 

this protest on their own behalf. 

 Statement of the Issues Being Protested: 

 The above listed organizations (collectively "the Center" or "Protestors") hereby protest 

the Final Environmental Impact Statement for the Imperial Sand Dunes Recreation Area 

Management Plan and Proposed Amendment to the California Desert Conservation Plan 1980 

("FEIS") and the Imperial Sand Dunes Recreation Area Management Plan ("RAMP"), both 

issued May 2003.  The issues being protested, as set forth below in considerable detail, primarily 

concern the failure of the FEIS to comply with the National Environmental Policy Act, and the 

failure of the FEIS and the RAMP to comply with the Federal Land Policy and Management Act, 

the Endangered Species Act, the Sikes Act, the California Endangered Species Act, the National 

Historic Preservation Act, the National Natural Landmarks Program, the Clean Air Act, 

Presidential Executive Order 13007, and Presidential Executive Order 12898, Presidential 

Executive Order 11644, Presidential Executive Order 11989, and applicable Bureau of Land 

Management policy, handbook codes, and regulations.  

Statement of the Part or Parts of the Plan Being Protested: 
 
 The Protestors protest the FEIS and RAMP in their entirety, as they are grossly 

inadequate in their analysis of and proposed management of the wildlife and natural ecosystems 

within the Imperial Sand Dunes Recreation Area.  Protestor California Native Plant Society 
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protests only those portions of the FEIS and RAMP that impact or relate to the preservation and 

management of vegetation and rare plants in the ISDRA. 

A Copy of All Documents Addressing the Issues That Were Submitted During the Planning 
Process by the Protesting Party Or An Indication of the Date the Issues were Discussed for the 
Record: 
 
 The protestors previously submitted comments on the Draft Environmental Impact 

Statement for a Proposed Recreation Area Management Plan and Amendment to the California 

Desert Conservation Area Plan:  Imperial Sand Dunes Recreation Area.  Such comments are 

listed by BLM as having been received on April 22, 2002, April 23, 2002, April 25, 2002, June 6, 

2002, June 20, 2002, June 28, 2002, and July 1, 2003.  The issues raised in this protest are 

included in these comments.  

SUMMARY OF FACTS 

The Proposed Imperial Sand Dunes Recreation Area Management Plan 

 The FEIS and the RAMP were prepared to manage the Imperial Sand Dunes Recreation 

Area (“ISDRA”), also known as the Algodones Dunes, in extreme southern California.  The 

project area is composed mostly of BLM lands, although it also contains small areas of state land 

and private holdings theoretically unaffected by this RAMP.1  The BLM’s preferred alternative, 

as identified through the FEIS, would divide the ISDRA into nine management areas managed 

under the “Recreation Opportunity Spectrum” (ROS) classification system.  The already-existing 

North Algodones Dunes Wilderness would remain closed to motorized uses; there would be six 

areas open to ORV (off-road vehicle) use; and a new Adaptive Management Area (AMA) with 

                                                                 
1 While the FEIS and RAMP purport to address only the federal lands within the planning area, as a practical matter, the 
private and state inholdings within the area are also affected by the management prescriptions for the surrounding 
federal lands.  Private lands are not marked or fenced and BLM management actions and promotional materials treat 
these lands as de facto OHV open areas.  
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limited-access ORV use would be instituted within the central dunes.  The RAMP would end 

temporary closures designated as the result of an interim settlement reached in November 2000 

between plaintiffs: the Center, Sierra Club, and PEER; defendant: BLM; and interveners: Blue 

Ribbon Coalition, San Diego Off-Road Coalition, Desert Vipers, California Association of Four 

Wheel Drive Clubs, and High Desert Multiple Use Coalition.  These closures (the Northern, 

Small Central, Large Central, and Southern Closures) temporarily banned ORVs from a total of 

49,310 acres of the Algodones Dunes to protect the Peirson's milk-vetch and other listed or 

sensitive plants and animals. 

 
ARGUMENT 

 
I. THE FEIS VIOLATES NEPA 
 

NEPA requires federal agencies to prepare a detailed environmental impact statement 

(EIS) for “all major actions significantly affecting the quality of the human environment.”  42 

U.S.C. § 4332(2)(C).  “NEPA ‘ensures that the agency . . . will have available and will carefully 

consider, detailed information concerning significant environmental impacts; it also guarantees 

that the relevant information will be made available to the larger [public] audience.’”  Idaho 

Sporting Congress v. Thomas, 137 F.3d 1146, 1149 (9th Cir. 1998) (quoting Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 349 (1989)).  As set forth below, the FEIS 

violates NEPA, and BLM must prepare a new EIS prior to making any final decision on 

management of the Imperial Sand Dunes Recreation Area ("ISDRA"). 

A. THE BLM VIOLATED NEPA BY FAILING TO GATHER ADEQUATE 
BASELINE DATA  
 

A primary flaw in the FEIS is that BLM has not gathered and analyzed the baseline 
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information necessary to determine the direct and indirect impacts of the project, as required by 

NEPA.  BLM must "describe the environment of the areas to be affected or created by the 

alternatives under consideration." 40 C.F.R. § 1502.15.  Establishing baseline conditions of the 

affected environment is an essential requirement of the NEPA process.  In Half Moon Bay 

Fisherman's Marketing Ass'n v.  Carlucci, 857 F.2d 505, 510 (9th Cir. 1988), the Ninth Circuit 

stated that "without establishing…baseline conditions...there is simply no way to determine what 

effect [an action] will have on the environment, and consequently, no way to comply with 

NEPA."  

The desert tortoise (Gopherus agassizii) is listed as threatened under the Endangered 

Species Act (ESA), and BLM has specific responsibility for the species within the management 

area. Yet BLM cannot possibly foresee potential impacts of the RAMP on the tortoise because 

“to date, limited surveys for desert tortoise have been conducted at the ISDRA.  Limited desert 

tortoise distribution and abundance data currently exist.”  (FEIS at 131).  Though considered rare 

within the management area, tortoises have been seen in the Buttercup area and on the Vista 

Mine and Ted Kipf Roads.  (See FWS 2002 at 12; FEIS at 131).  “The BLM proposes to conduct 

surveys to collect [population] data on this species at a latter date.”  (FEIS at 131).  Because such 

a methodology does not provide present baseline data against which the future effects of 

management actions on tortoise populations can be evaluated, BLM has therefore failed to 

collect adequate baseline data on the tortoise as required under NEPA. 

 BLM was a signatory to a 1987 Algodones Dunes Wildlife Habitat Management Plan 

(HMP) created under the terms of the Sikes Act. Two of the BLM’s objectives under this plan 

were to “determine the status of species of special management concern” and to “evaluate 
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resource trend within the Wildlife Habitat Area, and its relationship to levels of recreational use.” 

(HMP at 13).  BLM had a specific responsibility to establish baseline conditions and to monitor 

population trends in order to ascertain whether federal and state-listed and other sensitive species 

were being harmed. Wildlife present at the Algodones Dunes that fell under this rubric included 

Couch’s spadefoot toad (Scaphiophus couchi), Andrew’s dune scarab beetle (Pseudocotalapa 

andrewsi), Flat-tailed horned lizard (Phrynosoma mcallii), and Colorado Desert fringe-toed 

lizard (U. notata). In the more than 15 years since the WMP was signed, BLM has apparently 

conducted no surveys for the first two species at the ISDRA and only limited surveys for the 

others.  The resulting lack of baseline data for analysis during the preparation of the FEIS is 

again representative of the document's inadequacy under NEPA.   

BLM says that it has conducted various surveys for the latter two species at the ISDRA. 

Yet distribution maps contained in the FEIS show that very little of the management area has 

actually been surveyed in the past 20 years.  (See FEIS at 135, 137).  In fact, at least half of the 

survey sites were north of Highway 78, in the North Algodones Dunes Wilderness. Since this 

area would remain protected from ORV use under all of the current plan alternatives, this data is 

not particularly useful.  More useful would be data from areas south of Highway 78, where the 

BLM proposes to remove temporary closures and permit ORV use. Yet, as the large swathes of 

white on the map show, baseline data exists only for a few scattered plots within those areas. 

Absent such baseline data, monitoring plans for the proposed Adaptive Management Area will 

be of limited use.  The lack of baseline data for these species renders inadequate BLM’s analysis 

under NEPA, and invalidates the FEIS as a basis for future management of the Algodones Dunes 

and its biological resources. 
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Other species of special concern have been linked with the Algodones Dunes subsequent 

to the WMP.  These include Arizona Bell’s vireo (Vireo bellii arizonae; state endangered), 

Burrowing owl (Athene cunicularia; BLM sensitive), Gila woodpecker (Melanerpes uropygialis; 

state endangered), LeConte’s thrasher (Toxostoma lecontei; BLM sensitive), and Southwestern 

willow flycatcher (Empidonax traillii extimus; federal and state endangered).  However, BLM 

has conducted no surveys at the ISDRA for these species, and therefore, as the FEIS states, 

“distribution and abundance data do not currently exist.”  (FEIS at 139-40).  Once again, this 

lack of baseline data represents a serious flaw in BLM’s NEPA analysis. 

The Algodones Dunes host one of the most unique and diverse concentrations of endemic 

invertebrates in North America.  Approximately 70 endemic invertebrates have been identified at 

the Dunes.  (See e.g. Hardy and Andrews 1976, Hardy and Andrews 1980).  BLM is aware of 

and in possession of these studies.   However, the FEIS does not analyze the impacts of ORV use 

on endemic invertebrates.  Despite numerous comments regarding these species, the FEIS does 

not even acknowledge that they exist. BLM’s complete disregard for these several dozen 

endemic invertebrates and the significant impacts that the RAM will have on them renders the 

FEIS inadequate and unlawful. 

BLM is required to analyze potential changes in air quality at the Algodones Dunes in 

order to properly consider the environmental impacts of any proposed management plan.  Yet 

BLM does not have an air monitoring station within the ISDRA, so it uses data from the 

Calexico East Station, 20 miles to the southwest, as a baseline.  Yet data from Calexico East 

were invalidated as of 2001 due to the station’s proximity to a road.  While BLM acknowledges 

that adverse air quality conditions may exist within the ISDRA, it cannot possibly discuss the 
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“true” environmental impacts of air quality within the ISDRA.  This is because it both lacks a 

monitoring station there and the baseline data on which it previously relied is no longer 

acceptable. 

Finally, and more generally, BLM used the wrong set of baseline conditions in 

performing its entire NEPA analysis.  The Algodones Dunes have been successfully managed for 

nearly three years under a November 2000 settlement agreement reached with environmental 

groups and ORV user groups.  Yet BLM refuses to consider this existing state of affairs as the 

baseline against which future management actions would be compared.  The act of not 

considering the interim closures as the baseline condition violates the “arbitrary and capricious” 

standard for NEPA analysis.  It allows BLM to claim that its preferred alternative improves upon 

previous management of the Algodones Dunes.  But equating previous management with pre-

closure management simply erases three years of recent history. In fact, comparison with the real 

current management of the Dunes – which includes the interim closures -- would show a 

significant increase in environmental impacts under BLM’s preferred alternative. 

For the above stated reasons, the FEIS violates NEPA because the document is based on 

an inaccurate and severely incomplete compilation and assessment of baseline data.  To comply 

with NEPA, BLM must prepare a new or amended FEIS in which thoroughly gathered and 

analyzed baseline data is used to accurately assess the direct and indirect impacts of the project. 

B.   BLM VIOLATED NEPA BY FAILING TO CONSIDER A FULL RANGE OF 
ALTERNATIVES 
 

NEPA requires that an EIS contain a detailed statement of alternatives to the proposed 

action. The discussion of alternatives, including the proposed action, is the "heart" of the EIS. 40 

C.F.R. § 1502.14; Druid Hills Civic Ass’n, Inc. v. Fed. Highway Admin., 772 F.2d 700, 712 



 
Center Protest 
Page--15 

(11th Cir. 1985). See also NRDC v. Callaway, 524 F.2d 79, 92 (2d Cir. 1975) (citing Monroe 

County Conservation Society v. Volpe, 472 F.2d 693 (2d Cir. 1972)) (recognizing that the 

alternatives analysis is "the linchpin of the entire [EIS]").  Specifically, NEPA requires that the 

preparing agency "[r]igorously explore and objectively evaluate all reasonable alternatives, and 

for alternatives which were eliminated from detailed study, briefly discuss the reasons for their 

having been eliminated."  40 C.F.R. §1502.14.  Failure to include the full range of alternatives 

renders the EIS inadequate as a matter of law.  Dubois v. U.S Dept. of Agriculture, 102 F.3d 

1273, 1289 (1st Cir. 1996) ("existence of a non-de minimis ‘viable but unexamined alternative’ 

renders [an EIS] inadequate") (emphasis in original) (quoting Resources Ltd., Inc. v. Robertson, 

35 F.3d 1300, 1307 (9th Cir. 1993)).  See also Alaska Wilderness Recreation and Tourism Ass’n 

v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995). 

 BLM has arbitrarily and capriciously excluded the Interim Management Alternative from 

consideration in its NEPA analysis.  Under this alternative, the Algodones Dunes would continue 

to be managed under the 1987 RAMP as well as actions negotiated in the interim settlement 

agreement that stipulated closures of certain areas within the ISDRA.  These interim closures 

were specifically negotiated to provide necessary protection for the Peirson’s milk-vetch 

(Astragalus magdalenae var. peirsonii), a federally threatened species.  They have been in effect 

for three full “riding seasons,” were subject to previous environmental review by BLM, and were 

upheld by a U.S. Fish and Wildlife Service (FWS) concurrence letter, as well as an Interior 

Board of Land Appeals (IBLA) judge, and most recently, a federal district court judge.  

However, BLM has decided to end the interim closures and exclude from any analysis 

the Interim Management Alternative that is based upon them.  It claims the closures were “not 
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developed using sound science.”  (FEIS at 78).  This assertion is based on a single non-peer 

reviewed study commissioned by the ORV community, the 2001 Thomas Olsen & Associates 

study.  Such an assertion completely lacks any foundation, and itself can hardly be construed as 

“sound science.”  Meanwhile, even as BLM declares the closures are scientifically unnecessary, 

it proposes a monitoring-based approach to Peirson’s milk-vetch conservation within the ISDRA 

that is clearly premised on scientific uncertainty about the interaction between ORV use and the 

Peirson’s milk-vetch.  How can the BLM then claim to be so sure that the closures were not 

scientifically defensible – and how can it exclude from consideration a plan alternative based 

upon them? 

BLM also argues for an end to the interim closures because the closure areas were not 

connected, and thus did not provide the continuous habitat necessary for habitat and species 

conservation within the ISDRA.  (FEIS at 77).  Since none of the plan alternatives – including 

the preferred alternative – provide any such continuous habitat (indeed, by ending the interim 

closures they would provide even less), it is difficult to understand this argument.  There is no 

rational way BLM can exclude the Interim Management Alternative from consideration.  

The Interim Management Alternative was developed by environmental and off-road 

vehicle advocacy that collectively represent more than 1,500,000 citizens.  Thus, it is hard to 

believe that the BLM so casually neglected to include this interim closure as an alternative.  This 

is particularly so given that the interim closures have been in effect for three full “riding 

seasons,” a time period in which off-road visitation to the dunes dramatically increased, as well 

as a hiking constituency developed for the central and southern closures.  There is therefore no 

rational way that the BLM can conclude that the Interim Management Alternative is somehow 
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impracticable or unreasonable.  BLM’s failure to include the Interim Management Alternative in 

the DEIS renders the entire document facially invalid. 

In the DEIS, BLM argued that studies “assessed after the settlement agreement, indicate 

that continuing the interim closures is not necessary to ensure adequate protection for the species 

of concern.”  This cursory conclusion is based entirely on the non-published, non-peer reviewed 

report of a non-expert biologist-for-hire paid for by the off road vehicle industry, the TOA study.  

Even if the study could somehow be considered useful scientific information supporting BLM’s 

statement that the interim closures are “not necessary”, the study deals only with plants.  BLM 

has no information that any level of protection less than that provided by the interim closures 

will protect any of the several dozen rare, threatened, endangered or endemic animals at the 

Dunes.   

By failing to study the most obvious alternative, the BLM shows that they have not 

rigorously explored all reasonable alternatives.  This failing of the DEIS is so egregious that the 

protestors are confident that on this basis alone, any reviewing court will overturn any record of 

decision based on this EIS.  If BLM has any hopes of producing a legally defensible RAMP it 

must issue a revised or supplemental DEIS that includes this alternative. 

While the drafters of the DEIS and FEIS and the BLM officials who approved the choice 

of alternatives analyzed obviously have no understanding of NEPA, the ISDRA FEIS is by no 

means the first BLM FEIS to be so obviously deficient.  Recently, the Interior Solicitor issued an 

opinion regarding the adequacy of the Jack Morrow Hills Coordinated Activity Plan DEIS.  The 

solicitor concluded that the DEIS was deficient because it improperly excluded reasonable 

alternatives.  Subsequent to this opinion, the Washington office forwarded the opinion to all field 
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offices and advised them to properly address all reasonable alternatives in any DEIS.  

Unfortunately, the El Centro field office either did not read the memo or was otherwise incapable 

of understanding it and chose to release a DEIS, and now FEIS, with a legally inadequate range 

of alternatives. 

The BLM also rejects the Hybrid Recreation Intensive Alternative, Section 2.2.1, because 

it “does not meet the purpose and need to maintain habitat requirements for special status 

species...[s] pecifically, habitat fragmentation would result from implementation of this 

alternative.”     BLM’s rationale for ignoring this alternative in the FEIS is no better.  In both 

instances the agency concludes that the alternative is inadequate because it does not adequately 

protect special status species from OHV’s.  The FEIS state that the closures contemplated by it 

would “fragment existing sensitive species populations by allowing multiple areas at which to 

traverse the dunes by motorized vehicles.” (FEIS at 75).  Yet the preferred alternative allows the 

entirety of the non-wilderness portion of the dunes to be “traverse[d] by motorized vehicles.”  

How BLM can reject one alternative for being insufficiently protective yet chose another as its 

preferred alternative that protects even less of the dunes, defies logic.  The FEIS is therefore 

arbitrary and capricious and hence illegal. 

The alternatives’ analysis fails for several other reasons as well.  BLM in each alternative 

breaks up the Dunes into various zones.  In each alternative these zones have the identical shape 

and size.  In other words, by using the same half dozen zones for each alternative BLM 

improperly limits analysis of management scenarios that would involve larger, smaller or 

differently shaped zones.  For example, in one of the few peer-reviewed articles on the 

management of the Dunes, Bury and Luckenbach. (1983) suggest several different alternatives 



 
Center Protest 
Page--19 

for areas open and closed to vehicles.  None of these eminently reasonable alternatives are 

analyzed (or even considered and dismissed) by BLM.  Similarly, none of the alternatives 

include any protection for any areas south of Interstate 8.  The interim closure currently in place 

there is the only area of the entire Dunes system where visitors can safely venture on foot.  Given 

the presence of the historic plank road in this area, various entities suggested in scoping and in 

comments on the DEIS, as well as FWS in the biological opinion, that the BLM consider an 

interpretive area in this portion of the Dunes.  All the alternatives foreclose any such project. 

In sum, the range of alternatives in the FEIS is so egregiously in violation of the intent 

and letter of the law of NEPA, that the BLM must redo the FEIS with appropriate consideration 

for such alternatives as the Interim Management Alternative. 

 
C. BLM VIOLATED NEPA BY FAILING TO PROVIDE ADEQUATE 

ANALYSIS OF ENVIRONMENTAL CONSEQUENCES 
 

NEPA regulations require that an EIS contain a "full and fair discussion of significant 

environmental impacts." 40 C.F.R. §1502.1.  The discussion must address all significant impacts, 

whether direct, indirect, or cumulative. 40 C.F.R. §1508.8.  The document must analyze the 

environmental impacts of both the proposed action and alternatives to the proposed action, in 

comparative form, to "sharply defin[e] the issues and provid[e] a clear basis for choice among 

options by the decision maker and the public." 40 C.F.R. §1502.14.  The FEIS prepared by BLM 

clearly fails this standard.  Among other things, its discussion of impacts is inadequate in the 

following respects: 

1.  Inadequate Alternatives 
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First and foremost, for reasons previously given, the alternatives presented in the FEIS 

are inadequate.  It is impossible to assess the true environmental impacts while using faulty 

alternatives.  BLM does not rigorously or objectively explore at least one reasonable alternative, 

the Interim Management Alternative; and the alternatives that it does discuss are not backed by 

scientifically sound data.  As a result of these inadequacies, it is impossible for BLM to account 

for the “true” environmental impacts of the proposed action.  Even if the alternatives were 

acceptable, BLM fails to discuss all significant impacts, whether direct, indirect, or cumulative, 

as required by 40 C.F.R. §1508.8.    

2.  Biological Resources 

In its management plan, BLM proposes two primary goals for biological resources at the 

Algodones Dunes: to “maintain viable populations of all native species throughout ISDRA” and 

to “maintain habitat connectivity throughout the ISDRA.”  (RAMP at 46).  There are clearly 

demonstrated correlations between ORV use and negative impacts to desert plants, mammals, 

birds, amphibians, reptiles, and arthropods. (See e.g. Busack and Bury 1974, Bury et al. 1977, 

Luckenbach and Bury 1983, Stebbins 1995b).  Yet the BLM’s preferred alternative would 

reopen to ORV use all areas but the already-existing North Algodones Dunes Wilderness. It is 

thus difficult to see how “viable populations of all native species” could be maintained 

throughout the ISDRA.  (Additionally, the FWS concedes that Highway 78 likely restricts 

wildlife movement within the ISDRA) (BO at 14).  As one member of the public commented, 

“the North Algodones Dunes Wilderness is not enough (18%) to protect habitat types and 

landforms represented dunes-wide.”  (Comment No. 1534, FEIS Appendix A at 21).  

In response to this critique, BLM argues that an Adaptive Management Area (AMA) 
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would protect biological resources within a large area of the central dunes. But there is no 

evidence that adaptive management in this particular area would maintain viable populations or 

habitat connectivity throughout ISDRA.  BLM also claims that the AMA constitutes an 

improvement over “numerous small, disconnected geographic areas” in terms of habitat 

connectivity.  (RAMP at 46).  But the current central closure of about 43,000 acres is larger than 

the proposed AMA of about 34,000 acres. Which “small, disconnected geographic areas” is 

BLM talking about?  The advancement of flawed comparisons and a management scheme with 

unproven conservation value renders BLM’s analysis severely deficient. 

There is also a concern relating to the enforcement of BLM’s responsibilities to 

biological resources. If ORV's are causing or will cause “considerable adverse effects upon soil, 

vegetation, wildlife, wildlife habitat, cultural resources, historical resources, threatened or 

endangered species, wilderness suitability, other authorized uses, or other resources,” BLM is to 

immediately close an affected area until those adverse effects are eliminated and measures to 

prevent their recurrence are instituted. 43 CFR 8341.2.  BLM acknowledges this responsibility in 

the FEIS, yet gives no sign of how it will monitor adverse effects, institute temporary closures, 

or otherwise fulfill these obligations throughout the Dunes.  It only proffers a basic framework 

for management within the AMA.  (See FEIS at 48).   

The Algodones Dunes host one of the most unique and diverse concentrations of endemic 

invertebrates in North America.  Studies obtained through a FOIA request from BLM show that 

approximately 70 endemic invertebrates have been identified at the Dunes.  (See e.g. Hardy and 

Andrews 1976, Hardy and Andrews 1980).  However, the FEIS does not analyze the impacts of 

ORV use on endemic invertebrates in the management area, or anywhere else for that matter.  In 
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its cursory discussion of the Andrew’s dune scarab beetle (Pseudocotalapa andrewsi), a species 

endemic to the Dunes, BLM claims “no information about threats to this species is available.”  

(FEIS at 140).  The same language is used when discussing the Carlson’s dune beetle (Anomala 

carlsoni) and the Hardy’s dune beetle (Anomala hardyorum). In fact, ample scientific data shows 

the negative effects of ORV use on arthropods (see e.g. Luckenbach and Bury 1983), and that 

these three beetle species likely exist only at the Algodones Dunes – an area where ORV use is 

common.  BLM’s failure to mention, discuss, and analyze the consequences of this data, or to 

acknowledge this obvious threat to the beetles is further evidence of BLM's inadequate analysis 

under NEPA.  

In addition, surveys for Andrew’s dune scarab beetle have apparently not been conducted 

since 1990 despite being explicitly required by the 1987 Wildlife Habitat Management Plan, to 

which the BLM is a signatory. Because it has not conducted these surveys, BLM argues that 

“current information about [the beetle’s] distribution and preferred habitat at the Plan Area is not 

available.”  (FEIS at 140).  But BLM had an explicit duty to gather this information. Its failure to 

do so is not a valid reason to omit from the FEIS any consideration of possible environmental 

impacts to the Andrew’s dune scarab beetle that may result from the management alternatives. 

Moreover, as discussed in the inadequate baseline section above, the FEIS completely 

fails to analyze the impacts of the alternatives on the endemic invertebrate fauna at the dunes.  

The FEIS utterly fails to discuss these significant issue in any way, rendering the document 

inadequate as a matter of law. 

3.  Noise 

BLM acknowledges that peer-reviewed studies (e.g. Bondello and Brattstrom 1983) have 
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shown negative impacts of prolonged noise from ORVs on desert iguanas and desert kangaroo 

rats. They cite unspecified “laboratory studies” showing that dune buggy sounds of moderate 

intensity and short duration cause hearing loss in Colorado Desert fringe-toed lizards.  (FEIS at 

202).  Yet nowhere in the FEIS does BLM attempt to quantify or comprehensively analyze the 

differential impacts of noise in each of its plan alternatives.  There are no provisions for studies 

on the impacts of ORV noise on wildlife at the Algodones Dunes.  Nowhere does BLM provide 

for monitoring, scientific studies, or even adaptive management accounting for the potential 

effects of ORV noise on biological resources at the Dunes. Considering BLM’s mandate to 

protect listed and sensitive species from known threats, and its acknowledgement of previous 

studies showing that high ORV noise levels negatively affect wildlife, this portion of its NEPA 

analysis is seriously flawed.  (See FEIS at 327-31). 

  In addition, BLM assumes a noise level for a single ORV of 92 dBA at 50 feet, based on 

previous studies done in San Diego County.  (See FEIS at 204).  Since ORV use levels at the 

ISDRA are the highest in the state and ORVs are often driven in groups rather than individually, 

this is probably a low estimate of actual sound levels. The BLM’s failure to establish baseline 

noise levels at the Algodones Dunes, and its assumption that they are merely equivalent to 

conditions elsewhere, renders incomplete and inadequate its NEPA analysis of the environmental 

effects of noise at the Dunes.  

4.  Air quality 

Air quality impacts are particularly important to the health of humans and other biota.  

BLM must analyze, among other things, whether the alternatives will meet both federal and state 

air quality standards. See 40 C.F.R. §1508.27 (10) (requiring that the preparing agency evaluate 
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"[w]hether the action threatens a violation of Federal, State, or local law or requirements 

imposed for the protection of the environment").  BLM fails to sufficiently analyze whether its 

preferred alternative for management of the Algodones Dunes will comply with federal and state 

laws related to air quality.    

 Regional growth estimates predict that the population of Imperial County will grow by 

169 percent between 2000 and 2020, and Riverside County by 141 percent.  (RAMP at 18).  

Imperial County is already a designated non-attainment area for both ozone and PM10, according 

to data from the Calexico East Station.  (FEIS at 214).  The station has exceeded federal and state 

24-hour and annual standards for PM10 each year for the past three years; it exceeded federal and 

state ozone standards every year between 1996 and 2000.  BLM declares that “the extent to 

which ISDRA adds to this pollution on major holiday weekends in the fall and winter has not 

been determined. OHV and camping activities add an unknown quantity of airborne dust 

particles and hydrocarbon emissions.”  (RAMP at 20). 

This is inadequate information from which to evaluate the environmental impacts of 

present air pollution on the environment and wildlife within the Algodones Dunes – 

notwithstanding projected future increases in air pollution that would result from selection of the 

preferred alternative. There are already as many as 200,000 people at the ISDRA during busy 

holiday weekends, yet the BLM simply lacks data for air quality there.  The BLM says it may 

add air monitors within the Wilderness Area and Adaptive Management Area once a revised 

state implementation plan  (SIP) is issued by the state of California under its Clean Air Act 

(CAA) obligations.  But this information will come too late to fulfill the BLM’s present 

obligation: to consider the environmental impacts of differential air quality conditions based on 
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the alternatives contained in its NEPA analysis.  This missing data therefore renders BLM's air 

quality analysis inadequate under NEPA.  

 Additionally, temperature inversions commonly occur in the ISDRA between November 

and June, which coincides with maximum-use periods at the ISDRA.  (FEIS at 207).  With the 

extremely high number of visitors and vehicles coming to the area at those times, the fact that 

two dangerous pollutants continually exceed the air pollution standards there is an area of 

concern that is not addressed in the FEIS.  BLM’s preferred alternative will allow 525 ORVs into 

the proposed AMA each day.  As these vehicles are a source of both ozone and PM10, this would 

result in higher levels of pollution in portions of the ISDRA where threatened and endangered 

species reside. Yet BLM fails to evaluate the environmental impacts of these higher levels of 

pollution during maximum-use periods. 

 New federal CAA standards for finer particulate emissions, known as PM2.5 standards, 

were proposed in 1997, but were subsequently challenged in court and are only now coming into 

force. The California Air Resources Board (CARB) has already promulgated new statewide 

standards, though they have yet to take effect.  But BLM makes no effort to consider the 

potential direct, indirect, and cumulative effects of its management alternatives for the ISDRA 

on the attainment of PM2.5 standards within Imperial County.  BLM is clearly aware that this new 

standard is being adopted, and that ORV use is a major contributor to particulate emissions due 

to the dust raised by soil disturbance. Its failure to discuss future compliance with PM2.5 

standards is a serious omission, since NEPA tasks federal agencies with considering “the 

relationship between local short-term uses of man's environment and the maintenance and 

enhancement of long-term productivity.”  42 U.S.C. §  4332.2 (C)(4).  This implies looking at 
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the future environmental impacts of the plan alternative – not just its present impacts. 

5. Law Enforcement And Public Safety 
 

The FEIS never sufficiently describes how BLM will provide adequate law enforcement 

to ensure public safety at the ISDRA.   Furthermore, it only takes into account law enforcement 

for holiday weekends.  As discussed above, all the alternatives provided in the FEIS are based on 

the premise that BLM will provide adequate law enforcement to ensure public safety.  Because 

BLM has not shown that it can provide adequate law enforcement to date, and since BLM has 

not developed a credible personnel plan for the future, its ability to implement the alternatives 

provided in the FEIS are thrown into serious doubt.  As a result, the public cannot adequately 

evaluate the environmental impacts of these alternatives. 

The FEIS is also inadequate in this regard as it fails to analyze the impacts of the 

financial sink that is law enforcement at the Dunes.  Where and what does spending a half 

million dollars on law enforcement on each major holiday weekend take away from the agency’s 

budget?  More importantly, the fact that virtually all BLM law enforcement, as well as Forest 

Service and NPS officers are assigned to the Dunes on these weekends, leaves the rest of the 

Western U.S. wildlands completely unprotected.   

The rampant trespass and vandalism that occurs in flat tailed horned lizard habitat in the 

Yuha Desert Area of Critical Environmental Concern, for example, can be directly traced to 

BLM’s management of the Dunes.  A January 1999 annual report on the status of the Flat-tailed 

horned lizard admits that “insufficient law enforcement personnel are available to prevent most 

of the illegal off-highway vehicle traffic and illegal dumping that occurs in the West Mesa, Yuha 

and East Mesa M[anagement] A[rea]s.”  These warnings have continued in successive reports, 
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acknowledging an ongoing failure by BLM to adequately police off-road impacts in FTHL 

habitat because scarce law-enforcement resources are redirected to areas like the Algodones 

Dunes.  Such impacts are nowhere analyzed in the FEIS, rendering the document deficient. 

6. Socioeconomic 

 
BLM fails to look at the negative impacts associated with injuries from ORV use and the 

expenses related to the extra law enforcement required at the Dunes.  Furthermore, due to BLM’s 

failure to include recreational activities other than ORVs, the agency never assesses the 

economic impacts of non-ORV recreationists.   Many counties receive a substantial amount of 

economic benefit during birding or wildflower season.  Once again, BLM fails to address the full 

impacts at the ISDRA.   

7. Land Use And Land Ownership 
 

Several private parcels of land are located within the ISDRA.  The FEIS provides no 

analysis of the impacts of the alternatives to any of these lands.  In 2001, off roaders in a single 

weekend significantly vandalized an agricultural operation within the ISDRA.  Trespass onto 

private inholdings is actively encouraged by BLM in both its current operations of the Dunes 

(i.e. maps of open areas) and in the proposed RAMP.  This is unlawful and renders the plan 

suspect. 

Also, as previously established, the FEIS contains no sufficient analysis of law 

enforcement techniques, thus failing to soundly prove the efficiency of its management 

operations in the Plan area.  As discussed, the majority of law infractions occur on the fringes of 

the Plan area.  Clearly, the lawful observation and enforcement of boundaries between public and 

private lands remains in question. 
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8. Visual Resources 
 

The preferred alternative will have significant impacts on the dunes.  The more intensive 

use of the areas opened through this alternative would dramatically change the natural dune 

landscape.  BLM states in the environmental impact section of the FEIS that “[t]his short-term 

chance in landscape is adverse, but not significant.”  They base this conclusion on the fact that 

users expect to see crowds and air pollution.  BLM here again does not take the non-ORV 

recreationist into account.  The disruptive changes in the natural landscape are very significant to 

the non-motorized public, for example hikers, backpackers, photographers, and birdwatchers.  

Once again, this shows the BLM’s clear bias towards ORV use.   

9. Water Resources 
 

According to BLM, “[t]he chief impacts on water resources resulting from enactment of 

any of the alternatives would be to increase or decrease water supply demand by visitors to the 

ISDRA.”  BLM never addresses the cumulative impact of drought and increased visitor water 

consumption there.   

BLM claims that,  “[t]he potential for impacts to the wildlife guzzlers in the Mammoth 

Management Area and the North Algodones Dunes Wilderness Area would be less under this 

alternative due the application of appropriate management procedures accompanying increased 

visitor use”  (BLM 2002).  With an average of only four law enforcement officers per shift, it 

appears as though visitors will be on the “honor” system to avoid the wildlife guzzlers.  There is 

a great possibility that a wildlife guzzler could be an attractive nuisance.  Once visitors find there 

is water available, the guzzlers could be used for refreshment.  Wildlife always shy away from 

human presence, thereby potentially defeating the purpose of the wildlife guzzler.   
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Furthermore, the cumulative effects of visitor use on the water supply available to desert 

plants and is never addressed in the FEIS.  If the water table were lowered by usage it would 

have a significant adverse effect on desert microphyll woodland vegetation and wildlife. 

The FEIS also fails to consider the environmental impacts of illegal swimming and 

vehicle crashes in the Coachella Valley and All American canals, which is very common by off-

roaders during the warmer months, and occur as a consequence of BLM management.   

10. Transportation and Traffic 
 

The majority of motorcycles and quads used at the ISDRA run on a two-cycle engine.  

These engines are extremely inefficient and can allow as much as 30 percent of the fuel and oil 

mixture to pass through the engine without being combusted.  According to the State of 

California, unregulated ORVs contribute 118 times more hydrocarbon emissions per mile than a 

new 1997 passenger car. (See http://www.arb.ca.gov/msprog/offroad/ofhwymc.htm). 

 The State of California has emission standards for ORVs. Vehicles that meet the standard 

are given a green sticker, but noncompliant vehicles are given red stickers and are limited as to 

where and when they can ride. 

BLM fails to look at the fundamental impacts associated with ORVs.  Firstly, because the 

number of ORVs used at the ISDRA ranges into the hundreds of thousands, and on any given 

shift there are usually no more than four law enforcement officers present, it is impossible to 

monitor all of these vehicles to ensure compliance.  In 1999, there were 57 registration violations 

reported at the ISDRA.  (BLM 2000).  With only four officers on duty, it makes one wonder how 

many more vehicles at the Dunes are unregistered and operated illegally.   

 Secondly, the state program does not place any restrictions on vehicles built prior to 
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1997.  These older, more worn-out vehicles were built without any standards.  The pollution 

coming from these vehicles far exceeds that from the post-1997 compliant vehicles. 

 Lastly, there is nothing in place to monitor post-1997 compliant vehicles once they are 

sold.  ORV enthusiasts often modify their vehicles, including the ignition and exhaust systems, 

in order to gain more horsepower.  This also modifies the emissions, since the manufacturer’s 

emission controls are either removed or disabled.  Many of these models are advertised on the 

Internet and easily accessible.  (See e.g.  http://www.macdizzy.com/2stroke.htm).  Moreover, 

either the required parts or the actual service of these illegal modifications are sold on site by 

several of the BLM licensed vendors operating at the dunes. 

 BLM does not regulate ORV traffic in any of the alternatives.  As BLM has stated, 

“[v]ehicular traffic generated by each alternative is directly proportional to the estimated visits” 

(BLM 2002).  Because the ISDRA is classified as a nonattainment air quality area, the BLM 

should enforce strict ORV use limitations.  However, this is not the case.  The lack of proper 

monitoring of ORV emissions, ORV use limitation, and inadequate enforcement of ORV 

standards renders the RAMP inadequate and the FEIS deficient in its analysis of the true 

environmental consequences of traffic at the ISDRA.  

BLM neglects to implement traffic-control methods at the ISDRA, as shown by the 

proposed alternatives.  As a result, the ISDRA has become a dangerous place.  For example, 

three people were killed in separate ORV accidents there over Halloween weekend in October 

2000 (Yuma Daily Sun 2000).  Other examples include a 37-year-old woman driving an all-

terrain vehicle who was killed when she ran head-on into a motorcycle.  In addition, three other 

people were paralyzed from the chest down and two others were air transferred to San Diego in 
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critical condition with brain injuries.  Such carnage is an anticipated feature of all the 

management alternatives considered by BLM yet there is no analysis of the significance of these 

events.  The Union Pacific rail line, which forms the eastern boundary of the ISDRA, has been 

shut down for hours at least once in recent years when off-roaders crashed into trains during busy 

holiday weekends.   

In addition to its inadequate analysis of traffic within the ISDRA, the FEIS fails to 

adequately address the traffic issues associated with tens of thousands of people getting to the 

Dunes on Highways 111, 86, 78 and interstates 8 and 10.   

These failing must be corrected in a new or amended FEIS. 

  11. Hazardous Materials 
 

ORVs and camping-related equipment are the main producers of hazardous materials at 

the ISDRA.  (BLM 2002).  BLM mentions that small hazardous material spills occur at the 

fringes of the ISDRA.  In addressing their prevention, BLM states, “[e]quipment fueling will be 

performed away from water bodies to prevent contamination of water in the event of a fuel 

spill.”  (BLM 2002).  This is the only place in the FEIS where BLM mentions any type of 

hazardous material spill prevention.  BLM never takes into account the fact that groundwater 

contamination can occur away from any water body.  

The majority of spills occur in the camping areas, which overlap the microphyll habitat 

for the desert tortoise, and other sensitive species.  Spilled fuel can directly contact plants and/or 

animals in the area of the spill.  BLM fails to analyze the tremendous impacts these spills have 

on threatened and potentially threatened wildlife. 
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Another fact not considered by BLM is the potential for large fuel spills.  Many ORVs 

traveling to the interior of the ISDRA carry extra fuel in containers that hold from 3 to 5 gallons.  

These containers can become unsecured, and when they fall off an OHV, the integrity of the 

container is breached and the fuel leaks out.   

According to 1999 records, there were a total of 16 hazardous material violations 

reported to the California Desert District.  No further information was provided; however, due to 

the Bureau’s conception of small accidental spills as “de-minimus” conditions, it appears as 

though the violations reported were substantially greater than a minor spill while fueling (BLM 

2000). 

BLM records also indicate a total of 13 arsons reported.  Arson involves the release of 

combusted gases, another form of hazardous waste.  Arsons are another source of air pollution 

which BLM fails to take into account.   The proposed alternative would provide even more 

opportunity for the exposure of hazardous waste in the AMA.  Another source of airborne as 

well as grounded hazardous waste is bonfires.  Campfires and bonfires are commonly lit by 

pouring gasoline on wood, and subsequently, the ground. 

BLM also fails to consider impacts from illegal dumping of human waste and chemicals 

from off-roader’s RV toilets at the ISDRA, which is very common.   

BLM fails to consider these impacts and consequently once again fails to fully inform the 

public of the impacts of the RAMP as required by NEPA. 

12.  Geology and Soils 

BLM fails to look at all the impacts on the geology of soils generated by ORVs at the 

ISDRA.  Studies show that sand compaction by vehicles and human trampling increases soil 
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bulk density, penetration resistance, and thermal capacity (Liddle and More 1974).  Luckenbach 

and Bury (1993) suggested that comparable soil effects are expected through ORV use at the 

ISDRA and that more studies are required.  BLM never conducted studies to compare hydrology 

and compaction between motorized and non-motorized areas, and these studies are not proposed 

in any of the alternatives.  These studies would help to assess the overall condition of habitat for 

sensitive plants and animals.  Thus BLM fails to fully inform the public of the true 

environmental consequences.  

13. Cumulative Effects  
 

          The CEQ regulations implementing NEPA clearly direct federal agencies to consider the 

direct, indirect, and cumulative effects of their actions on environmental resources. 40 C.F.R. 

§1508.8. The regulations define "cumulative effects" as: 

the impact on the environment which results from the incremental impact of 
the action when added to other past, present, and reasonably foreseeable future 
actions regardless of what agency (Federal or non-Federal) or person 
undertakes such other actions. Cumulative impacts can result from individually 
minor but collectively significant actions taking place over a period of time.  

40 C.F.R. §1508.7.  

The cursory discussion of cumulative effects in the FEIS fails to meet this standard and is 

completely inadequate to assess such impacts. The analysis must consider the incremental 

impacts of the action in conjunction with the impacts of other past, present, and future actions. 

This requirement means that the agency must look beyond the life of the proposed action.  

Moreover, the past, present, and future actions that must be evaluated include all actions -- 

whether federal, non-federal, or private. The analysis of cumulative impacts should also focus on 

each affected resource, ecosystem, and human community, and address the sustainability of each. 
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 The comments set forth below regarding traffic and air quality provide one example of 

the way in which the FEIS fails to account sufficiently for the cumulative impacts of a future 

proposal or alternatives.  

 The BLM fails to look at the cumulative impacts of traffic at the ISDRA.  As stated 

above, the ISDRA may have as many as 200,000 visitors during holiday weekends.  If only a 

third of those visitors had ORVs, that would still equate to over 65,000 vehicles being used at 

one time.  ORVs have very high emissions and because of the BLM’s established lack of 

enforcement (regarding emissions compliance), a large number of vehicles operate in violation 

of state standards.  BLM never addresses the cumulative impacts of these vehicles on the air-

quality standards at the ISDRA or takes them into account beyond the life of the proposed action.   

 As described above, BLM fails to look at the impacts of the concentration of law 

enforcement and other resources at the Dunes on other areas of the desert and nearby 

communities. 

14.  Mitigation 
 
The FEIS sets forth weak mitigation measures that would need to be implemented in 

order to maintain environmental integrity under the Clean Air Act, the Endangered Species Act, 

and other federal environmental laws. Mitigation measures also comprise part of the scientific 

and analytical basis for the comparative analysis required under NEPA. 40 C.F.R. §1502.16 (h).   

NEPA also requires this section to “[i]nclude appropriate mitigation measures not already 

included in the proposed action or alternatives” 40 C.F.R. § 1502.14.  The BLM fails to include 

mitigation measures and therefore is not in compliance with 40 C.F.R. § 1502.14. 

 
D. BLM HAS RELIED ON POOR SCIENCE IN COMPILING THE FEIS 
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The information in an EIS “must be of high quality.”  40 C.F.R. § 1500.1(b).  “Accurate 

scientific analysis, expert agency comments, and public scrutiny are essential to implementing 

NEPA.”  Id.  According to § 1502.24 of NEPA, “agencies shall insure...scientific integrity, of the 

discussions and analyses in environmental impact statements.”  But the BLM does not ensure 

“scientific integrity” or use “high quality” information in the FEIS.  An example of this is the 

BLM’s single-minded reliance on the Thomas Olsen Associates Inc. 2001 study ("TOA study").  

Despite the obvious biases of this un-published, non-peer reviewed study, contracted by ORV 

groups for the express purpose of showing ORV use has no impact on sensitive species, BLM 

used the study results as its major justification for eliminating the Interim Management 

Alternative from consideration as an alternative in the FEIS.  In so doing, BLM ignored all the 

other peer-reviewed studies that have found significant impacts on sensitive species from ORV 

use at the Dunes. 

The TOA study concludes that ORV use affects less than 1% of the Peirson’s milk-vetch 

plants at the Algodones Dunes.  (Phillips et al. 2001).  But this data was not collected with 

controls, and instead used a methodology based on archaeological sampling design.  The use of 

controls is a fundamental principle of the scientific method.  Additionally, even if only 0.93% of 

the plants were “affected” by ORVs, the study still does not take into account plants, especially 

seedlings, that may have been damaged before the counts were made.  Also, TOA never studied 

the cumulative impacts of ORVs and associated recreational activities on the plant.  TOA 

declares that its study “provide[s] a good indication of abundance, distribution, and ecological 

requirement of Peirson’s milk-vetch....”  (Phillips et al. 2001).   However, it is impossible to 

make such a conclusion without more scientific data, therefore rendering the study, standing on 
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its own, scientifically unsound.  The TOA study is neither published nor peer-reviewed.  In 

addition, professional botanists who have examined this report question its scientific integrity.  

(See Tibor 2002, letter to USFWS).  While the TOA study pronounces the Peirson’s milk-vetch 

to be highly abundant, it should be noted that over 90% of the plants reported in the study are 

now dead.  Similarly, BLM’s monitoring data from 2001 show almost no milk-vetch in the areas 

where the TOA study claims they are most abundant. 

TOA was contracted by the American Sand Association (ASA) to perform this study.   

The ASA is an organization dedicated to ensuring OHV access to public lands. Not only does 

this study not follow basic scientific protocol, it uses interviews with ASA members as data from 

which to develop its conclusions, and accepts as true their self-serving statements such regarding 

such things as whether or not off-roaders ever run over plants.  Clearly, the TOA study is heavily 

biased in favor of ORV use and against conservation of the Peirson’s milk-vetch.   

  
E.   THE BLM RESPONDED CAPRICIOUSLY TO PUBLIC COMMENTS 

 
As part of the NEPA process, agencies are required to seek comments from “persons and 

organizations who may be interested or affected” by the planned action, and to consider those 

comments when preparing their final EIS. 40 C.F.R. § 1503.1 (a)(4). "[W]here comments from 

responsible experts or sister agencies disclose new or conflicting data or opinions that cause 

concern that the agency may not have fully evaluated the project and its alternatives, these 

comments may not simply be ignored. There must be good faith, reasoned analysis in response."   

Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973).  After issuing its DEIS, the BLM received 

numerous comments from concerned parties, yet many of these comments were addressed 

superficially, if at all, within the Public Comments Analysis section of the FEIS.   
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 For example, one commenter argued that “BLM’s proposed alternative is heavily 

weighted in favor of vehicular recreation and under weighted in protection of the environment.” 

(Public Comment No. 8052, FEIS Appendix A at 19).  BLM responded with a boilerplate 

paragraph restating its multiple-use mandate under the Federal Land Policy and Management Act 

(FLPMA) (“a combination of balanced and diverse resource uses that takes into account the long 

term needs of future generations for renewable and nonrenewable resources.”) (FEIS Appendix 

A at 20).  But the commenter is criticizing precisely how the BLM has “weighted” this balance, 

arguing that the agency has not taken into account those “long term needs."  BLM refuses to 

respond to the specifics of the comment with any justification or explanation, instead circling 

back to the original definition of multiple-use management. This tautological device is used 

elsewhere to respond to specific comments. (See e.g. Public Comment No. 8052, FEIS Appendix 

A at 7).  This rhetorical strategy bespeaks a disdain for the actual arguments being raised by 

“persons and organizations who may be interested or affected” by the BLM’s management of the 

Algodones Dunes. It indicates a failure by the BLM to take seriously its responsibilities to the 

public under NEPA. 

 For each issue raised in this protest, BLM’s response to comments is woefully 

inadequate, consisting of either cut and paste boilerplate about multiple use or more often than, 

nothing at all.  Such wholesale disregard to the NEPA process is illegal. 

 
II.   THE ISDRA FEIS AND RAMP VIOLATE THE FEDERAL LAND POLICY AND 
MANAGEMENT ACT OF 1976 
 

All BLM policies, procedures, and management actions must be consistent with FLPMA 

(P. L. 94-579, 90 Stat. 2743, 43 U.S. C 1701 et seq.).  Pursuant to FLPMA, public lands are to be 
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managed on the basis of multiple use and sustained yield.  43 U.S.C. §1701(a)(7).  Furthermore, 

land managers are to take into account the long-term needs of future generations for renewable 

and nonrenewable resources, including fish and wildlife.   (See 43 U.S.C. § 1702(c); 43 U.S.C. § 

1711 (a)(8) (mandating that “public lands be managed in a manner that will protect the quality of 

scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and 

archeological values; that where appropriate, will preserve and protect certain public lands in 

their natural condition; that will provide food and habitat for fish and wildlife and domestic 

animals; and that will provide for outdoor recreation and human occupancy and use.”))   

  
A. THE PREFERRED ALTERNATIVE FAILS TO ADEQUATELY MANAGE 

MANAGEMENT AREAS FOR NON-MOTORIZED RECREATION 
 

All action alternatives in the FEIS, including the preferred alternative, promote the 

continuation and expansion of motorized (ORV) recreation over non-motorized recreation at the 

Algodones Dunes.  (Non-motorized recreational activities include hiking, backpacking, camping, 

horseback riding, wildlife viewing, birdwatching, and photography.) The BLM declares that “the 

ISDRA is managed to provide both non-motorized and motorized recreational opportunities to 

area residents and visitors.”  (FEIS at 88).  However, by reopening the temporary closure areas to 

ORV use and excluding ORV use only within the existing North Algodones Dunes Wilderness, 

the BLM’s preferred alternative focuses overwhelmingly on ORV recreational opportunities.  

The BLM argues that surveys show ORV use is the most frequent recreational activity at 

the Algodones Dunes (90%).  (FEIS at 89).  Yet the agency acknowledges flaws in its visitation 

estimates and admits that it has not conducted comprehensive visitor surveys at the ISDRA. 

(FEIS at 88).  Additionally, the surveys mentioned (which are not fully cited in the References 
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section) took place in 1993 – seven years before the interim closures opened other parts of the 

Algodones Dunes to non-motorized users. BLM says that because recent aerial overflights of the 

temporary closure areas failed to spot non-motorized recreational users, “hikers and equestrian 

visitors have rarely used the dunes.”  (FEIS at 248).  But BLM assumes recreational users were 

aware of the temporary closure areas and their suitability for non-motorized uses. The ORV 

community had many years in which to become familiar with the ISDRA. It is unrealistic to 

assume that the temporary closure areas would fill with hikers, horseback riders, and 

birdwatchers overnight when they had existed for less than a year, and when BLM has done such 

a poor job of advertising them – or, for that matter, the North Algodones Dunes Wilderness -- to 

the non-ORV community.2  

Yet this fatuous extrapolation allows the BLM to discount the potential for future 

increases in non-motorized recreational activities at the Algodones Dunes, which could result 

from different management and better outreach. Instead, BLM concentrates the bulk of its 

analysis on projected growth in ORV ridership. This is clear in the agency’s socioeconomic 

analysis, which highlights the economic benefits of ORV use to Imperial and Yuma Counties. 

(See FEIS at 158, 269-96).  But non-motorized recreational activities could provide similar 

benefits in the future, as hikers, campers, auto tourists, and other desert aficionados spent money 

in neighboring communities.  BLM’s failure to seriously consider this possibility reveals its 

narrow, short-term construal of recreational opportunities at the Algodones Dunes, and violates 

its FLPMA mandate. 

                                                                 
2 See DEIS comments of Sierra Club, San Diego chapter at 4 (“The public perception is that the dunes are OHV-
only, despite the existence of the wilderness. The BLM has done nothing to dispel this perception, either in the past 
or in the current plan. There has been almost no promotion or interpretation of the Wilderness as a unique area for 
non-motorized activities, and zero promotion outside of Imperial County.”) 
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BLM also mistakenly assumes that environmental groups are merely interested in the 

preservation of natural resources, and not in alternative uses that might provide recreational 

opportunities to ISDRA visitors as well as economic benefits to surrounding communities. 

BLM’s language in the FEIS consistently reveals this bias. Despite paying lip service to non-

motorized uses, BLM conflates “recreational use” with ORV use -- as if ORV users were the 

only people wanting access to the Algodones Dunes, and environmentalists simply wanted to 

lock people out of the area. (See FEIS at 152).  Conservation is clearly a management objective 

of environmental groups, but they are also interested in developing opportunities for alternative 

recreational uses, rather than excluding people from the area wholesale. 

BLM considers its preferred alternative “a middle ground” between the positions of ORV 

users and environmental advocacy groups.  (FEIS at 265).  But ORV users would regain access 

to every single area of the ISDRA that they used prior to the interim closures, while 

environmental groups and non-motorized recreational users would lose the closure areas. BLM 

thus seems to have a strange definition of “middle ground.” Alternative 3 would divide 

management areas at the Algodones Dunes into 50% non-motorized and 50% motorized uses – 

which seems a fairly reasonable understanding of “middle ground.” Yet BLM rejects this 

alternative, in part because it considers the decrease in acreage for ORV use a “substantial 

negative recreational impact.”  (FEIS at 243).  This is further evidence of BLM’s bias towards 

ORV users and against non-motorized users.  

BLM seems to assume that motorized and non-motorized recreational activities are 

compatible within the same area. But hiking, wildlife viewing, and bird watching depend on 

solitude and quiet – which are absent from areas in which ORV use is permitted. Devotees of the 
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former activities are being handed a small fraction of the ISDRA in which to re-create, and this 

violates BLM’s mandate under FLPMA to manage for multiple uses. ORV closures in additional 

portions of the ISDRA would not imperil multiple uses – instead, they would safeguard them 

more effectively based on BLM’s obligations under FLPMA.   

Finally, BLM admits that 45% of annual visitation to the Dunes occurs during 

approximately 19 percent of the recreation season, specifically the six major holiday weekends 

(Halloween, Thanksgiving, Christmas/New Year, Martin Luther King, President’s Day, and 

Easter).  (FEIS at 89).  It defies logic (and FLPMA) to manage the ISDRA primarily for ORV 

recreational opportunities 52 weeks of the year, when nearly half of ORV visitors come during a 

mere 6 weeks of the year. 

B.   THE PREFERRED ALTERNATIVE FAILS TO ADEQUATELY MANAGE 
MANAGEMENT AREAS FOR WILDLIFE AND NATURAL RESOURCES 
 

All action alternatives in the FEIS, including the preferred alternative, promote the 

continuation and expansion of motorized (ORV) recreation at the Algodones Dunes at the 

expense of the BLM’s responsibilities to natural resources. BLM’s proposed management plan 

violates FLPMA by failing to manage the ISDRA such that it “will provide food and habitat for 

fish and wildlife and domestic animals.”  43 U.S.C. § 1711(a)(8). By designating the ISDRA as a 

recreation area, BLM clearly reveals its bias against managing the Algodones Dunes for 

conservation values. (See e.g. Public Comment No. 5844, Appendix A at 6).  This violates 

FLPMA’s mandate to manage public lands for multiple uses and the long-term sustained yield of 

renewable resources. 

 The conservation strategy underlying BLM’s management plan depends in large part on 

the creation of an AMA in the central dunes, into which 525 vehicles will be allowed daily.  This 
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approach is significantly flawed for several reasons. First, ORV use, even at this limited level, is 

simply not compatible with two of the BLM’s management goals: to “maintain viable 

populations of all native species throughout ISDRA” and to “maintain habitat connectivity 

throughout the ISDRA.”  (RAMP at 46).  Second, there is no explanation of how BLM chose the 

figure of 525 vehicles. In fact, FWS says in its Biological Opinion that the use patterns and 

environmental effects of 525 vehicles per day are not known.  (BO at 15). 

Third, there is no evidence that BLM’s adaptive management strategy will be adequately 

enforced.  BLM has acknowledged limitations in law enforcement elsewhere at the ISDRA. Over 

the six major holiday weekends, the ISDRA exceeds capacity, and many of these visitors engage 

in illegal activities such as alcohol abuse, illegal drug use, speeding, violent crime, gun battles, 

high-speed collisions, burning cars, prostitution, and attacks on federal rangers.  (See "Bottles, 

Throttles and Preservation: BLM's Desert Quagmire 2001).  On Thanksgiving weekend in 1999, 

the law enforcement operation resulted in 584 citations and 36 arrests. Management of the 

Algodones Dunes has become so dangerous that a recent Department of Interior (DOI) “Law 

Enforcement Special Evaluation” concluded that the dunes are "unsafe for family recreation 

activity due to the use of drugs and alcohol, and the problems of lawlessness that occur with such 

use."  (BLM 2002).  The DOI recommended that BLM rangers be issued riot helmets, batons, 

and gas masks for their own safety.  

Who is going to have time to check for permits or monitor the adverse effects of ORV 

use within the AMA when the security situation elsewhere at the ISDRA already requires 

additional personnel?  How about on holiday weekends, when law-enforcement resources are 

stretched and diverted elsewhere?  Since the “adaptive management” strategy for conservation of 
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natural resources at the ISDRA is premised on enforcement and monitoring that would 

ostensibly trigger changes in management, this gives little confidence that any such changes 

would ever occur. BLM will not be fencing off the AMA in any way. Even law-abiding ORV 

users would not necessarily know its boundaries. BLM claims that it will use aerial surveys to 

detect access violations, but does not specify how often these will be conducted or how it will 

enforce observed violations. BLM has even weakened the requirements for receiving an AMA 

entry permit previously described in its DEIS, from a written test to a brief education program. 

This cosmetic entry requirement will do little to keep irresponsible riders out of the area – and 

the shoddy enforcement plan will do little to police their behavior once inside it. 

Another glaring omission from the FEIS is the lack of any analysis whatsoever of the 

impacts of diverting law enforcement for other portions of the California desert and distant parks 

and forests as well as from other agencies to the Dunes on holiday weekend.  On such weekends 

in high use periods elsewhere as well, numerous areas are left undefended.  BLM is well aware 

of the illegal off road vehicle use throughout the California desert that occurs during these times, 

yet nowhere in the documents is there analysis of this very significant impact of any of the 

alternatives in the FEIS. 

 The California Native Plant Society (CNPS) has argued that the interim closure areas 

should remain as “control” areas by which to accurately monitor environmental changes in the 

ORV open areas.  (Public Comment No. 184, FEIS Appendix A at 20).  Yet BLM dismisses this 

idea out-of-hand, implying that the AMA will provide an adequate substitute. How can an area 

open to 525 vehicles per day be considered a control area?  BLM provides no explanation for 

this novel interpretation of the scientific method. Simply put, the emphasis on adaptive 
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management and monitoring is a delaying tactic. Peer-reviewed science already shows a basic 

incompatibility between ORV use and wildlife and plants.  BLM is ignoring its responsibility to 

protect biological resources under FLPMA in its zeal to reopen the temporary closures and 

continue and increase permitted ORV use.  

BLM’s argument that “only minor impacts to habitat are anticipated” because ORV use 

would be monitored within the AMA is absurd.  (FEIS at 254).  Monitoring does not prevent 

impacts to species – it simply reveals them. BLM asks us to believe that it will institute 

significant management changes based on the results of monitoring within the AMA. But these 

management changes would not be considered until a four-year period of monitoring had passed. 

This is too long of a time interval to adequately protect species within the AMA. Finally, BLM’s 

track record with previous monitoring efforts hardly inspires confidence. Surveys for a wide 

range of protected or sensitive species that were required under the 1987 WMP were never 

conducted or factored into management decisions.  

For the above stated reasons, the preferred alternative fails to adequately manage 

management areas for wildlife and natural resources and therefore violates FLPMA.   

C. FAILURE TO PREPARE A LEGALLY ADEQUATE EIS VIOLATES FLPMA'S 
PROHIBITION AGAINST "UNNECESSARY AND UNDUE DEGRADATION"  
 

FLPMA also requires BLM to, "by regulation or otherwise, take any action necessary to 

prevent unnecessary and undue degradation of the lands."  43 U.S.C. § 1732(b).  The term 

"unnecessary or undue degradation" is defined in the BLM's regulations pertaining to hardrock 

mining as activities that "[f]ail to comply with . . . Federal and state laws related to 

environmental protection and protection of cultural resources...."  43 C.F.R. § 3809.5.  The 

California Desert Conservation Area (CDCA), as designated through FLPMA, also puts a high 
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priority on wildlife and plants found in the Southern California desert, as noted in 43 U.S.C. § 

601(a)(3): 

The California desert environment and its resources, including certain rare and 
endangered species of wildlife, plants, and fishes, and numerous archeological and 
historic sites, are seriously threatened by air pollution, inadequate Federal management 
authority, and pressures of increased use, particularly recreational use, which are certain 
to intensify because of the rapidly growing population…. 
 

The code goes on to mention that recreation should be multi-use; however, it specifies that 

ORV's be used for recreation only “where appropriate.”  43 U.S.C. § 601(a)(4).  It is not 

appropriate for BLM to reopen to ORV activity areas closed specifically to protect the federally 

threatened Peirson’s milk-vetch.  The ISDRA must be managed to afford protection to the 

desert’s fragile ecosystems, and to prevent “undue degradation.”  

The IBLA has held that to prevent unnecessary or undue degradation, BLM must 

consider the nature and extent of surface disturbances resulting from a proposed operation as 

well as the environmental impacts on resources and lands outside the area of operations.  Where 

BLM prepares an EIS that does not comply with NEPA, it is a per se violation of FLPMA's 

prohibition against unnecessary or undue degradation. "To the extent BLM failed to meet its 

obligations under NEPA, it also failed to protect public lands from unnecessary or undue 

degradation."  (See Island Mountain Protectors, 144 IBLA 168, 202 (1998)).  BLM has failed to 

meets its obligations under NEPA for numerous reasons, as set forth in Section I, and has thereby 

also committed a per se violation of FLMPA. 

D. THE BLM HAS FAILED TO PREPARE AND MAINTAIN AN INVENTORY OF THE 
UNIQUE RESOUCES OF THE PLANNING AREA 

 
Pursuant to FLMPA, the BLM must “prepare and maintain on a continuing basis an 

inventory of all public lands and their resources and their values,” giving priority to areas of 
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critical environmental concern.  43 U.S.C. § 1711(a); see also State of Utah v. Babbitt, 137 F.3d 

1193 (10th Cir. 1998).  “This inventory shall be kept current so as to reflect changes in conditions 

and to identify new and emerging resource and other values.” 43 U.S.C. § 1711(a).  As set forth 

above, the BLM has failed to maintain or provide the necessary data on current population 

numbers or trends for desert tortoise, willow flycatcher, or any of the unique endemic 

invertebrates of the Algodones Dunes.  BLM’s failure to do so not only renders its NEPA 

analysis inadequate but also renders the RAMP unlawful as violative of  FLMPA. 

 

III. THE FEIS AND RAMP VIOLATE EXECUTIVE ORDERS 11644 AND 11989 
AND REGULATIONS IMPLEMENTING THEM 

 
 Executive Orders 11644 and 11989 give direction to federal agencies for managing 

ORV's on the lands for which they are responsible by requiring that the agencies minimize the 

impacts of OHV's on wildlife, vegetation, cultural resources and other uses.  BLM has received 

direction for minimizing impacts on wildlife from the FWS Biological Opinion which states: 

"Conservation recommendations are discretionary agency activities to minimize or avoid adverse 

effects of a proposed action on listed species or critical habitat...."  (BO at 24) (emphasis added).  

FWS made six conservation recommendations to BLM including: designating a large closed area 

in the central/southern portion of the dunes as an ACEC that could correspond to the proposed 

Adaptive Management Area, and using the existing "southern closure" as the boundary for the 

interpretive area proposed in the draft RAMP.   

Because of the mandatory requirement to minimize impacts when designating areas for 

OHVs, FWS's recommendations are not discretionary in this case.  By failing to adopt the BO 

recommendations, BLM has violated its obligation to minimize impacts to wildlife, even when 
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given explicit recommendations on how to accomplish such minimization.  BLM has therefore 

violated Executive Orders 11644 and 11989. 

BLM has implemented the requirements of these executive orders in its regulations.  

Under 43 CFR § 8341.2(a), BLM must close areas to OHVs where the officer determines that 

OHVs are causing or will cause negative impacts to threatened or endangered species.  The 

provision states that “[n]otwithstanding the consultation provisions in §§ 8342.2(a), 

where the authorized officer determines that off-road vehicles are causing or will cause 
considerable adverse effects upon soil, vegetation, wildlife, wildlife habitat, cultural 
resources, historical resources, threatened or endangered species, wilderness suitability, 
other authorized uses, or other resources, the authorized officer shall immediately close the 
areas affected to the type(s) of vehicle causing the adverse effect until the adverse effects 
are eliminated and measures implemented to prevent recurrence. Such closures will not 
prevent designation in accordance with procedures in subpart 8342 of this part, but these 
lands shall not be opened to the type(s) of off-road vehicle to which it was closed unless the 
authorized officer determines that the adverse effects have been eliminated and measures 
implemented to prevent recurrence. 
 

43 CFR 8341.2(a) (emphasis added).   

BLM implemented the interim closures through this authority.  BLM can only eliminate 

the interim closures if it makes a finding that the “adverse effects have been eliminated and 

measures implemented to prevent recurrence.”  Because the adverse effects of OHV use at the 

Algodones Dunes are not eliminated by the RAMP, and no effective measures are implemented 

to prevent their recurrence, BLM cannot lawfully end these closures until and unless it develops 

a RAMP that eliminates adverse effects to the sensitive species of the dunes.  As the FEIS and 

the biological opinion acknowledge throughout, adverse effects are not minimized, much less 

eliminated. 

IV. THE FEIS AND RAMP VIOLATE THE ENDANGERED SPECIES ACT (ESA) 
 

The Algodones Dunes contain some of the most unique and specialized biota in the world 
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and are home to several federally protected threatened and endangered species:  Peirson’s milk-

vetch (Astragalus magdalenae var. peirsonii), desert tortoise (Gopherus agassizii), and 

Southwestern willow flycatcher (Empidonax traillii extimus). BLM has statutory responsibilities 

to these species under the Endangered Species Act (ESA) above and beyond the consultation 

requirements section 7(a)(2).  

The RAMP is an agency action subject to section 7 of the ESA.  The RAMP is an 

ongoing action that will be in effect for at least ten years.  However, BLM has only consulted on 

the first four years of the RAMP.  Because of this, BLM has violated its obligation to ensure that 

its actions do not jeopardize any listed species.  Moreover, the “no jeopardy” conclusion of the 

biological opinion is arbitrary and capricious, rendering BLM’s reliance on it for ESA 

compliance similarly unlawful. 

 Additionally, BLM has an obligation under sections 2, 4(f) and 7(a)(1) to take actions to 

conserve listed species.  Yet the RAMP ignores the conservation recommendations of FWS in 

violation of these obligations. 

The Algodones Dunes are the only location where Peirson’s milk-vetch is known to 

occur in the United States  (BO at 10).  The plant is scattered throughout the dune complex, with 

a higher abundance along the central and western aspect of the dunes. Peirson’s milk-vetch was 

listed as threatened precisely because of the impacts of ORV activity at the Algodones Dunes: 

“Destruction of plants and modification of habitat associated with off-road vehicle activity is 

considered the primary threat to Peirson’s milk-vetch.”  (BO at 10).  ORV use has been 

described as the primary threat to the milk-vetch in several studies. (See Westec 1977, Bury and 

Luckenbach 1983, ECOS 1990; FEIS at 114).  Yet BLM unilaterally questioned whether this 
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was the “best scientific data” and decided to rely on the TOA study. As previously mentioned, 

this study was commissioned by a user group, the American Sand Association; was not peer-

reviewed; and is scientifically flawed because it is merely a census of Peirson’s milk-vetch 

numbers at one point in time rather than a measurement of population trends across time.  

FWS points out that more than 75% of milk-vetch habitat at the Algodones Dunes was 

subject to ORV use when the plant was listed.  (BO at 9).  It is thus hard to understand how the 

BLM expects the species to recover “throughout ISDRA” when it proposes to reopen significant 

areas of the dunes to ORV use -- such that 84% of the dunes will be subject to ORV use.  BLM 

advances the argument that the Peirson’s milk-vetch will be safeguarded within the North 

Algodones Dunes Wilderness. But the wilderness area contains only 16% of the Peirson’s milk-

vetch within the ISDRA. (BO at 16; quoting BLM 2002).  This cannot possibly meet BLM’s 

stated Biological Resource goals. 

FWS admits that BLM’s proposed RAMP “is likely to adversely affect Peirson’s milk-

vetch due to increasing intensity of use associated with the recreational activities.” (BO at 15).  It 

admits that significant long-term declines in milk-vetch populations are possible outside the 

North Algodones Dunes Wilderness, considering the established linkages between ORV use and 

the absence of plants, and projections of a significant increase in ridership.  (BO at 16).  It admits 

that of the dune-restricted plants monitored by BLM, Peirson’s milk-vetch is probably the most 

physically vulnerable to destruction by ORVs.  See id.  It admits that the primary ORV use 

season at the ISDRA, winter and spring, coincides with the periods of seed germination, growth, 

and flowering for Peirson’s milk-vetch.  (BO at 17).  And it admits that the use patterns and 

effects of use within the proposed Adaptive Management Area are unknown. (See BO at 16). 
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Yet FWS still grants a finding of “no jeopardy” for the proposed RAMP, arguing that 

declines in the population of Peirson’s milk-vetch during the four-year period for which the 

Biological Opinion is valid would not jeopardize the long-term viability of the species. (See BO 

at 21).  This failure to consider the implications of sanctioned ORV use on the long-term survival 

of Peirson’s milk-vetch throughout the ISDRA violates the ESA.  BLM fails to show that its 

proposed monitoring scheme would arrest longer-term population trends for Peirson’s milk-

vetch, and FWS fails to require such a showing.  BLM and FWS also perversely suggest that 

increased monitoring within the AMA will determine whether ORV activity at the Algodones 

Dunes negatively affects the milk-vetch. But this has already been established and documented, 

as it was the specific basis for the plant’s ESA listing. 

 In its Biological Opinion, FWS admits that “the proposed RAMP would significantly 

elevate impacts to desert tortoise in the ISDRA.”  (BO at 20).  Yet BLM shows no intention of 

doing anything to protect the desert tortoise within and around the ISDRA. It even proposes to 

lift a temporary camping closure in the one-mile buffer zone surrounding the ISDRA that was 

instituted to protect the tortoise. BLM conducted surveys in 2002 that found no sign of tortoises 

at the Algodones Dunes, but these did not cover the entire area of potential tortoise habitat there. 

(See BO at 12).  FWS admits that areas just east of the ISDRA, near Mesquite Mine, are 

abundant tortoise habitat.  (See BO at 13).  The lack of comprehensive surveys is a violation of 

the BLM’s responsibilities under the ESA and as a signatory to the Desert Tortoise Recovery 

Plan.  The Biological Opinion is flawed because it does not require the BLM to meet these 

responsibilities. 

Also within its Biological Opinion, FWS says that BLM has proposed to monitor avian 
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populations at the dunes. (See BO at 8).  Presumably, this should include surveys for the 

Southwestern willow flycatcher (Empidonax traillii extimus), an endangered species that uses 

microphyll woodland habitat within the ISDRA on its migration route to the northwest. Yet the 

list of management actions contained in the RAMP says nothing about any such avian surveys. 

This violates the Terms and Conditions of the Biological Opinion under which the BLM must 

operate, and shows a blatant disregard for BLM’s responsibilities under the ESA. In addition, 

BLM failed to enter into consultation with FWS with regard to the effects of its plan on the 

Southwestern willow flycatcher. This lack of consultation is a direct violation of Section 7 of the 

ESA. Failure to consult with the FWS can result in substantial consequences, including blanket 

injunctions against federally authorized actions in the action area.  See Pacific Rivers Council v. 

Thomas, 854 F. Supp. 713 (D. Or. 1994) aff'd in part, rev'd in part 30 F.3d 1050 (9th Cir. 1994); 

Silver v. Thomas, 924 F. Supp. 976 (D. Ariz. 1995). 

In addition to its direct obligations under the ESA, BLM has policies and statutory 

mandates under FLPMA to not authorize activities that may cause further declines in the 

population of sensitive and candidate species, such as the Colorado Desert fringe-toed lizard, or 

otherwise contribute to those species’ eventual listing under the ESA.  (See BLM Manual 6840 

(“[BLM] shall ensure that actions authorized, funded, or carried out by the BLM do not 

contribute to the need for the species to become listed.”); Johnson County Weed and Pest 

Control Board, 155 IBLA 98, 102 (2001) (“The EA states that it is BLM’s policy under the 

Endangered Species Act to insure that actions authorized on BLM-administered lands do not 

contribute to the need to list any special status species, which, it states, includes sensitive 

species.”); see also 16 U.S.C. § 670(g) (Sikes Act); 43 U.S.C. § 1732(b)).  The proposed RAMP 
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for the ISDRA will cause further declines in the population of Colorado Desert fringe-toed 

lizards and will contribute to their eventual listing under the ESA.  BLM admits that ORV use is 

a significant threat to this species. Yet BLM lacks accurate data on population numbers, trends, 

or quality of remaining habitat for these species.  Therefore, BLM’s approval of a Management 

Plan that allows ORV use to return throughout most of the ISDRA will violate the ESA as well 

as the sensitive species policy of FLPMA. Likewise, the Andrew’s dune scarab beetle has 

recently been petitioned for listing under the ESA. ORV use has been identified in that petition 

as the greatest threat to the survival of this species. It would violate BLM’s own policy to 

support a RAMP that increases ORV use within the ISDRA with a listing petition pending before 

FWS which identifies such an action as the major threat to the petitioned species. 

Additionally, the Algodones Dunes are home to a population of the flat-tailed horned 

lizard.  A recent BLM document examining the status of the species (Wright 2003) concludes 

that the population of this species at the dunes is likely to no longer viable based on the off-road 

vehicle activity that BLM allows at the dunes.  BLM’s failure to protect the viability of the flat-

tailed horned lizard, violates its policies, the stated purpose of the RAMP, the CDCA Plan, and 

FLPMA. 

For the above stated reasons, BLM's adoption of the FEIS and RAMP will result in 

violations of the ESA and related statutes dealing with sensitive species. 

V. THE FEIS AND RAMP VIOLATE THE CALIFONIA ENDANGERED SPECIES 
ACT (CESA)  

 
Section 2080 of the California Fish and Game Code prohibits "take" of any species that the 

state Fish and Game Commission determines to be an endangered or threatened species.  Section 

6 of the ESA specifies that state provisions more protective of threatened or endangered species 
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are not preempted by federal law.  Even though BLM is a federal agency, the take prohibitions of 

CESA apply to it.  At least three state listed plants and several state listed animals occur in the 

planning area.  BLM has not sought nor received take authorization from the state for these 

species.  Until and unless BLM also receives take authorization from the California Department 

of Fish and Game for this species, the proposed action will not be “otherwise lawful” as defined 

by the ESA and its implementing regulations.  As such, BLM will not be eligible to receive take 

authorization for the desert tortoise under the ESA.  Additionally, even if  no take authorization 

were required, BLM is mandated to protect species of special concern and state-listed species 

based upon policies in the BLM Manual.   BLM’s failure to do so violates not only CESA, but its 

own policies.  Its failure to analyze impacts to theses species also renders the NEPA analysis 

invalid. 

VI. THE RAMP VIOLATES THE SIKES ACT  

The RAMP also violates the Sikes Act.  The ISDRA is currently subject to an operative 

Sikes Act plan that was developed in conjunction with CDFG.  BLM cannot through this 

planning process alter the terms of the operative Sikes Act plan without the cooperation of 

CDFG.  As BLM has not properly engaged CDFG in this process, any portions of the plan that 

are contrary to the Sikes Act plan would be unlawful.  In particular, BLM’s failure to carry out 

the monitoring of special status species, particularly invertebrates, as required by the Sikes Act 

plan place the agency in violation of this provision. 

VII. THE FEIS AND RAMP VIOLATE THE CLEAN AIR ACT 
 
BLM'S adoption of the FEIS places the agency in violation of Section 176(c) of the Clean 

Air Act (CAA), as amended (42 U.S.C. 7401 et seq.), and regulations under 40 CFR part 93, 
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subpart w, which state that "no department, agency or instrumentality of the Federal Government 

shall engage in, support in any way or provide financial assistance for, license or permit, or 

approve any activity which does not conform to an applicable implementation plan." 

Nearly all of the planning area has recorded concentrations of respirable particulate 

matter ("PM10") and ozone in excess of the national and state air quality standards for these 

pollutants.  (FEIS 214).  In order to comply with the CAA's federal conformity provision, BLM 

must have ensured that the proposed plan conformed with the applicable state implementation 

plan (“SIP”) before the approving the plan.  In addition, the action cannot cause or contribute to 

any new violation of the National Ambient Air Quality Standards (“NAAQS”) or delay timely 

attainment of any standard or any required interim emission reduction or other milestones.  (40 

CFR part 93).   

BLM’s preferred alternative will allow unlimited OHV use in the ISDRA.  As these 

vehicles are a source of both ozone and PM10, this would result in higher levels of pollution in 

throughout the ISDRA and therefore a resulting increase in ozone and PM10 emissions in this 

federal nonattainment area.  

 Because of the increase in PM10 emissions, BLM will be in violation of CAA Section 

176(a), as amended (42 U.S.C. 7401 et seq) if the proposed RAMP is put into place and the FEIS 

is not amended or re-written. 

Moreover, BLM uses and illegal and misleading baseline in calculating its impacts on air 

quality.  Rather than using a baseline of no OHVs, or even current OHV use, BLM projects 

unlimited growth in OHV use ten years down the line and then concludes that the preferred 

alternative would have less emissions that such a “baseline.”  This twisted concept of “baseline” 
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not only violates the Clean Air Act, rendering the conformity analysis meaningless, it also 

renders the NEPA analysis similarly infirm. 

 
VIII. THE FEIS VIOLATES THE NATIONAL HISTORIC PRESERVATION ACT AND 
EXECUTIVE ORDER 13007 
 

The National Historic Preservation Act (NHPA) (1966, as amended) was created to help 

preserve “the historical and cultural foundations of the Nation.” 16 U.S.C. § 470. Under Section 

106 of the NHPA, a federal agency must consider the impact of direct or indirect federal actions 

on historic properties listed or eligible for listing in the National Register of Historic Places. It 

must “take into account the effect of the undertaking on any district, site, building, structure, or 

object that is included in or eligible for inclusion in the National Register.” 16 U.S.C. § 470f. 

The agency must also give the federal Advisory Council on Historic Preservation “a reasonable 

opportunity to comment with regard to such undertaking.” Id.  

BLM’s promulgation of a new management plan for the Algodones Dunes is clearly a 

federal undertaking under the definition contained in the Council’s regulations: “any project, 

activity, or program that can result in changes in the character or use of historic properties, if any 

such historic properties are located in the area of potential effects.” 36 C.F.R. § 800.2(o). Land 

management activities have been found to fall under Section 106 in previous cases. See Pueblo 

of Sandia v. United States, 50 F.3d 856 (10th Cir. 1995). Section 106 applies to more than just 

properties already listed under the National Register of Historic Places. It is also valid for 

properties eligible for listing according to a set of federal criteria. 36 C.F.R. § 800.2(e). A federal 

agency must also make a “reasonable and good faith effort” to identify such historic properties 

within the scope of its undertaking. 36 C.F.R. § 800.4(b). At the Algodones Dunes, there are 
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sites of potential religious and cultural concern to the area’s Native Americans. Yet the BLM has 

conducted archaeological surveys at only “a sample of the dune system” - 5 percent in 2002.  

(FEIS Appendix A at 17).  

An essential component of the Section 106 process of NHPA is that the agency must 

consult with the relevant State Historic Preservation Office (SHPO) over the potential presence 

of historic sites within the scope of its undertaking. Without this consultation, the agency cannot 

possibly determine which further actions may be necessary. See Attakai v. United States, 746 F. 

Supp. 1395 (D. Ariz. 1990).  BLM has shown no evidence of having consulted with California’s 

Office of Historic Preservation (OHP) over its management plan for the ISDRA. The seven-mile-

long Plank Road, used by early motorists to cross the Algodones Dunes, is officially listed on the 

National Register, as well as on California’s Register of Historical Resources. The BLM must 

therefore consult with the OHP under Section 106 of NHPA about potential effects of its ISDRA 

management plan on the Plank Road.  The BLM shows no sign of having done any of these 

things. It argues that its preferred alternative will not adversely affect the Plank Road or the All 

American Canal, another National Register-listed property that is within the ISDRA.  (FEIS at 

321).  But this determination is to be made through consultation with the SHPO, not unilaterally.  

An agency must also determine whether its undertaking will have an “adverse effect” on 

historic resources within each listed or eligible property. 36 C.F.R. § 800.5(a). It must relay these 

findings to the SHPO whether or not there is any adverse effect. 36 C.F.R. § 800.5(d)(1). The 

BLM has not conducted this analysis for listed and potential sites within the ISDRA, and has not 

consulted with the SHPO. Therefore the agency is in violation of the NHPA. 

BLM argues that any actions that occur as the result of implementing the new 
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management plan “will be reviewed in accordance with Section 106 of the National Historic 

Preservation Act.”  (FEIS at 321).  It does not even include the NHPA in a list of other plans, 

policies, and programs with which the RAMP has been correlated.  (RAMP at 9).  But 

consideration of potential impacts on historic properties must take place prior to the “approval of 

the expenditure of any Federal funds on the undertaking” in question. 16 U.S.C. § 470f. 

According to regulations promulgated by the Advisory Council on Historic Preservation, an 

agency must comply with NHPA “early in the planning stages of the undertaking, when the 

widest feasible range of alternatives is open for consideration.” 36 C.F.R. § 800.3(c). Failure to 

consult at that stage does not obviate an agency of its responsibilities under Section 106. See 

Vieux Carré Property Owners, Residents & Assocs. v. Brown, 948 F.2d 1436 (5th Cir. 1991). If 

the agency proceeds without complying with Section 106, it may be found in violation of the 

NHPA and its action may be enjoined. See National Trust for Historic Preservation v. United 

States Army Corps of Engineers, 552 F. Supp. 784 (S.D. Ohio 1982).  

 BLM has not complied with the NHPA during the process of completing its FEIS, the 

stage “when the widest feasible range of alternatives is open for consideration.” Also, BLM’s 

consideration of historical and cultural resources within its NEPA analysis is not sufficient for 

compliance with the NHPA, since the two statutes have distinct requirements. See Preservation 

Coalition, Inc. v. Pierce, 667 F.2nd 851 (9th Cir. 1982).  Therefore absent such an inventory, and 

subsequent effects determination, the agency is in violation of Section 106 of the NHPA and in 

its implementing regulations contained in 36 CFR Part 800 et seq.   

 In addition, an agency is required to solicit the views of Native Americans, local 

governments, and other potentially affected groups when conducting its NHPA analysis. 36 
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C.F.R. § 800.4(a)(1).  Identification efforts involving Indian sites require more than just cursory 

efforts, such as sending form letter requests to tribes. See Pueblo of Sandia v. United States, 50 

F.3d 856 (10th Cir. 1995). BLM’s initial consultation with the Quechan, a Native American tribe 

that lives near the Algodones Dunes, revealed considerable concern about the ongoing negative 

impacts of ORV use to areas of spiritual and cultural importance at the Dunes. Quechan tribal 

leaders have opposed the reopening of the interim-closure areas to ORV use for both physical 

and cultural reasons.  (Turf 2002). They are concerned about ongoing safety problems at the 

Dunes that have resulted from unregulated ORV use, including deaths and injuries. They also 

note that the Dunes are the setting for various tribal stories, and that the area's wildlife is 

important to their culture. (Mitchell 2002).  

Yet BLM did not pay heed to these concerns by complying with the NHPA or by 

incorporating them into its NEPA analysis. Additionally, under Executive Order No. 13007, 

signed by President Clinton in 1996, federal agencies must “(1) accommodate access to and 

ceremonial use of Indian sacred sites by Indian religious practitioners and (2) avoid adversely 

affecting the physical integrity of such sacred sites.” Executive Order No. 13,007 § 1, 61 Fed. 

Reg. 26,711. The American Indian Religious Freedom Act of 1978 (AIRFA) and the Religious 

Freedom Restoration Act of 1993 are also meant to ensure the access of Native Americans to 

sites, sacred objects, and freedom of worship. 42 U.S.C. § 1996; 42 U.S.C.  § 2000bb(b). Yet the 

BLM has shown no indication of compliance with these measures. 

 
IX. THE FEIS AND RAMP VIOLATE THE NATIONAL NATURAL LANDMARKS 
PROGRAM 
 

BLM continues to ignore the l968 designation of the Imperial Sand Dunes as a National 
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Natural Landmark ("NNL").  The NNL program "identifies and preserves natural areas that best 

illustrate the biological and geological values of preserved areas, strengthens public appreciation 

of natural history, and fosters a greater concern for the conservation of the nation's natural 

heritage.  36 CFR 62.1(b).  Federal agencies should consider the existence and location of 

designated NNLs, and of areas found to meet the criteria for national significance, in assessing 

the effects of their activities on the environment under NEPA § 102(2)(c).  The National Park 

Service is responsible for providing requested information about the National Natural Landmarks 

Program for these assessments.  36 CFR 52.6(f). 

BLM has failed to assess the effects of the preferred alternative on the Imperial Sand 

Dunes NNL and is therefore in violation of the National Natural Landmarks Program. 

 
X. THE FEIS AND RAMP VIOLATE EXECUTIVE ORDER 12898 

BLM is required to comply with Executive Order No. 12898, Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income Populations, dated February 11, 

1994 ("EO 12898").  This order was intended to identify the potential adverse impacts of federal 

actions on human health and the environment among low-income and minority populations. Yet 

BLM’s EO 12898 analysis is substantially incomplete.  (See FEIS 296-301).  Based on 1990 and 

2000 federal census data, the BLM accurately identifies several census blocks in the vicinity of 

the Algodones Dunes as more than 50 percent minority, thus constituting “minority populations.” 

(FEIS at 300). BLM also accurately identifies one census block southeast of the ISDRA with 

more than 50% low-income population, thus constituting a “low-income population.”  

 Yet BLM then argues that there are no “high and adverse” impacts of the proposed 

management plan on these populations. (It equates “high and adverse” impacts with “significant” 
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impacts under NEPA, since there is no official definition of “high and adverse” impacts under 

EO 12898).  Nowhere in its analysis does BLM show that it has considered the negative impacts 

of poor air quality in Imperial County on minority and low-income populations. Considering that 

ozone and PM10 levels are out of attainment under the CAA and that these emissions have been 

linked with asthma and other respiratory problems, this is a serious flaw. 

 For the above stated reasons the FEIS and RAMP violate EO 12898. 

 

CONCLUSION 
 

 For the reasons explained above, the Final Environmental Impact Statement and 

Proposed Management Plan for the Imperial Sand Dunes Recreation Area violates the National 

Environmental Policy Act, the Federal Land Policy and Management Act, the Endangered 

Species Act, the Sikes Act, the California Endangered Species Act, the National Historic 

Preservation Act, the National Natural Landmarks Program, the Clean Air Act, Presidential 

Executive Order 13007, and Presidential Executive Order 12898, Presidential Executive Order 

11644, Presidential Executive Order 11989, and applicable Bureau of Land Management policy, 

handbook codes, and regulations.  

  BLM must therefore prepare a new or amended EIS that fully addresses the impacts of 

the proposed Management Plan on Peirson’s milk-vetch, the desert tortoise, and other sensitive 

species at the Algodones Dunes. The proposed Management Plan would increase ORV use and 

impacts substantially at the ISDRA. The Adaptive Management Area would do little to offset 

these impacts. These documents are not compatible with the BLM’s responsibilities under the 

above-listed statutes.  
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Dated: June 30, 2003 
 
        Respectfully submitted, 
 
        _______________________ 
        Brendan Cummings 
 
        Attorney for Protestors   
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