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Above the Law:  FY 03 Defense Authorization Bill, HR 4546 

On May 1, the House Armed Service Committee included 
provisions in the FY 2003 Department of Defense Authorization bill that 
seeks to exempt the DOD from some of our nation’s most important 
environmental laws.  The Endangered Species Act, the Migratory Bird 
Treaty Act, and the Wilderness Act are all subject to the exemptions.   
 
Eliminating Protections for Endangered Species 
 
?Section 312 of the bill seeks to exempt the Department from critical habitat 
designations under the Endangered Species Act. More than 300 federally listed species 
live on DOD lands crucial to their survival and recovery.   
 
?DOD would be exempted on all "lands, or other geographical areas, owned or 
controlled by the Department, or designated for its use" for which an Integrated Natural 
Resources Management Plan has been developed if the Secretary of Interior determines 
the plan “addresses special management consideration or protection” regardless of the 
conservation benefits that an INRMP would actually provide.  As a result, weak INRMPs 
could be substituted for critical habitat protections, pulling away a crucial safety net for 
endangered species on DOD lands. 
 
?Although the Fish and Wildlife Service in the past has excluded some bases from 
critical habitat designation based on an INRMP, in several other decisions the Fish and 
Wildlife Service has expressly found that an INRMP would not provide adequate 
protection in lieu of critical habitat designation.  
 
?This provision is unnecessary because Section 7(j) of the ESA already gives the 
Secretary of Defense the authority to secure an automatic exemption from the ESA's 
restrictions - including those related to critical habitat - whenever the Secretary finds that 
such exemption is necessary for reasons of national security.   
 
Allowing the killing of migratory birds and destruction of their nesting areas 
 
?Section 311 seeks to exempt DOD from the Migratory Bird Treaty Act.   
 
?DOD would be allowed to completely eradicate unlimited numbers of migratory birds 
and destroy their nesting areas without any assessment of biological impacts, any effort to 
mitigate or seek alternatives, any oversight, or any accountability.  
 
?DOD and other federal agencies would be exempted from having to obtain a permit 
from FWS before killing migratory birds or destroying their eggs.  Treaties between the 
US and Canada, Mexico, Russia, and Japan have this provision. 
 
 A Direct Assault on Wilderness in Utah  
   
?Title XIV, added to the bill on behalf of Rep. Jim Hansen (R-UT), allows new and 
unrestricted on-the-ground military development and public access restrictions on BLM 
lands designated as wilderness. 
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?This far-reaching provision also seeks to turn roughly 10,000 square miles in Utah into 
a de facto military reserve. 
 
?Title XIV releases hundreds of thousands of acres of BLM-identified wilderness-
quality lands from current and future consideration as Wilderness Study Areas.  
 
?Title XIV designates as wilderness only a small portion of lands included in America's 
Redrock Wilderness Act – a bill currently co-sponsored by 162 House members 
(including many members of the Armed Services Committee).   
 
?This provision undermines the ability to protect the resources within the lands it 
designates by explicitly denying a federal water right necessary to protect wildlife and 
other natural resources. 
 
Other exemptions – originally contained in the Readiness and Range 
Preservation Initiative proposed by DOD last month – that could be 
offered to the authorization bill as amendments on the floor:  
 
Exempting the military from hazardous waste regulation 
 
?DOD’s proposal would exempt from regulation under the Resource Conservation and 
Recovery Act explosives and munitions and the toxic contamination they cause at 
operating military ranges. 
 
?RCRA is the nation’s premier law for regulating hazardous wastes and is meant to 
prevent toxic pollution.  RCRA also ensures that parties responsible for hazardous wastes 
pay to clean them up.   
 
?Military munitions contain heavy metals and other toxic substances that escape into the 
air, soil, and water when munitions do not explode or only partially explode upon firing. 
 
?By exempting these materials from the law’s definition of solid waste, DOD would be 
allowed to leave toxic munitions on or in the ground. 
 
?Millions of acres throughout the US are already contaminated with munitions and 
unexploded ordnance.   
 
 Exempting the military from cleaning up toxic substances 
 
?This proposal would exempt the agency from having to clean up the toxics that leach 
from military explosives and munitions on ‘operational ranges’ – a term which is not 
defined and could be broadly interpreted. 
 
?The Defense Department is already responsible for more Superfund sites than any other 
party – at least 130. 
 
?The Comprehensive Environmental Response, Compensation, and Liability Act – the 
Superfund law – would apply to the military only after toxic contamination has increased  
for years, has spread off-site, and has driven cleanup costs much higher. 
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?CERCLA’s clean up provisions are triggered by the release of toxics; this language 
exempts from the term ‘release’ any “explosives, munitions, munitions fragments, or 
constituents thereof” unless the range is closed or the toxic substances migrate off the 
range.   
  
?Currently, millions of acres nationwide are contaminated with toxics, including sites 
near populated areas.  At the Massachusetts Military Reservation on Cape Cod, on-site 
contamination impacted local wells and a sole source aquifer.   
 
Permitting the military to pollute our air 
 
?This proposal would exempt DOD from the Clean Air Act requirement that all federal 
agencies comply with any applicable federal or state implementation plan for attaining 
public health air quality standards (national ambient air quality standards, or NAAQS.)   
 
?The agency would be permanently exempted from conforming to federal or state 
implementation plans for attaining NAAQS for any activities, not just military activities. 
 
?Areas that violate NAAQS because of these activities will no longer have to take steps 
to meet NAAQS or reduce air pollution. 
 
?Those living in areas with military bases could breathe dirtier air, and could be exposed 
to more premature deaths, asthma attacks, and other health and environmental effects.   
 
Allowing the military to harm marine mammals without review 
 
?This DOD proposal would alter the current definition of ‘harassment’ under the Marine 
Mammal Protection Act, limiting the circumstances under which military activities that 
potentially harm marine mammals could be reviewed.   
 
?The definition of harassment would be more vague and subjective, introducing a degree 
of ambiguity that could substantially undermine the precautionary premise of the Act. 
 
?DOD would make an initial judgment as to whether an action has the “significant 
potential to injure” marine mammals or is likely to “significantly” disrupt marine 
mammal behavior.  
    
Army Corps of Engineers: Potential exemptions for activities unrelated to military 
readiness  
 
?This proposal includes exemptions for ‘military readiness activities’ and ‘combat’ that are 
broad enough to sweep in virtually every activity of DOD, including the civil works program of 
the Army Corps of Engineers that in the past have placed hundreds of species at risk of 
extinction.   
 
?Training – as well as combat activities – and all preparation, transportation, intelligence 
gathering, and command activities would become exempt. 
 
?Corps levees, dams, and channelization projects with major projects along the Snake, 
Columbia, Savannah, Chattahoochee, Mississippi and Missouri rivers, are among the leading 
reason that America's freshwater species are vanishing five times faster than mammals and birds 
and as quickly as tropical rainforest species. 


