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Dear Ms. Orr and Mr. Bennett: 
 

Thank you for the opportunity to comment on the Minerals Management Service’s (“MMS”) 
Proposed Outer Continental Shelf (OCS) Oil and Gas Drilling Program for 2007-2012 (“Program,” or 
“PP”) and Draft Environmental Impact Statement (“DEIS”) for the Program.  These comments are 
submitted on behalf of the Center for Biological Diversity (“Center”), a non-profit public interest 
conservation organization with over 25,000 members nationally.   

 
The Center is dedicated to protecting imperiled species and their habitats by combining scientific 

research, public organizing, and administrative and legal advocacy.  The primary goal of the Center’s 
Climate, Air, and Energy Program is to reduce United States greenhouse gases and other harmful air 
pollutants in order to protect biological diversity, public health, and the environment.  These comments 
address both the Program and the DEIS. 

 

 
 

In short, we believe that the DEIS and Program must be revised and recirculated prior to 
approval as their deficiencies in content, analysis, and conclusion are so severe as to render the 
documents and any decision approving them legally infirm.  The Program fails to comply with the 
substantive mandates of the Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1301 et seq. (“OCSLA”), 
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the Endangered Species Act, 16 U.S.C. §§ 1531-1544, (“ESA”), and the Marine Mammal Protection 
Act, 16 U.S.C. § 1361 et seq. (“MMPA”).  The DEIS similarly fails to comply with the mandates of the 
National Environmental Policy Act, 42 U.S.C. §§4331 et seq. (“NEPA”) to analyze the environmental 
effects of the action and to consider a reasonable range of alternatives. 

 
While the flaws of the DEIS and PP are both numerous and diverse, our primary concerns flow 

from three related categories of inadequate analysis, and hence uninformed and unwise decisionmaking: 
(1) the failure to disclose, analyze, mitigate and otherwise take into account the greenhouse gas 
emissions inevitably resulting from the Program; (2) the failure to disclose, analyze, and otherwise take 
into account the observed and projected effects of global warming on the resources affected by the 
Program; and (3) the failure to adequately disclose, analyze, mitigate and take into account the impacts 
of the Program on special status species such as those protected under the ESA and MMPA.1
  
Failure to Analyze Greenhouse Gas Emissions 
 

The MMS failed to consider the greenhouse gas emissions that would result from the oil and gas 
produced as a result of the Program.  DEIS at I-9.  This failure is arbitrary, capricious, and contrary to 
the express mandates of both the OCSLA and NEPA.  OCSLA requires the MMS to manage the OCS 
“in a manner which considers economic, social, and environmental values of the renewable and 
nonrenewable resources contained in the outer Continental Shelf, and the potential impact of oil and gas 
exploration on other resource values of the outer Continental Shelf and the marine, coastal, and human 
environments.”  43 U.S.C. § 1344(a)(1).  Further, the Secretary of the Interior “shall select the timing 
and location of leasing, to the maximum extent practicable, so as to obtain a proper balance between the 
potential for environmental damage, the potential for the discovery of oil and gas, and the potential for 
adverse impact on the coastal zone.”   43 U.S.C. § 1344(a)(3). 

 
NEPA is the “basic national charter for protection of the environment.”  40 C.F.R. § 1500.1(a).  

Congress passed NEPA in 1969, casting the statute as a landmark national effort to “encourage 
productive and enjoyable harmony between man and his environment; to promote efforts which will 
prevent or eliminate damage to the environment and biosphere and stimulate the health and welfare of 
man; to enrich the understanding of the ecological systems and natural resources important to the 
Nation.”  42 U.S.C. § 4321.   

 
 To accomplish these goals, all federal agencies must assess the environmental impacts of their 
proposals before taking any action on them.  The preparation of an Environmental Impact Statement 
(“EIS”) lies at the heart of NEPA, and must “provide full and fair discussion” of impacts like 
greenhouse gas emissions and global warming implications and must “inform decisionmakers and the 
public of the reasonable alternatives which would avoid or minimize” these impacts.  40 C.F.R. § 
1502.1.  
  
 The purpose of the NEPA review process is two-fold:  “First, it places upon [the action] agency 
the obligation to consider every significant aspect of the environmental impact of a proposed action.  
Second, it ensures that the agency will inform the public that it has indeed considered environmental 
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concerns in its decisionmaking process.”  Kern v. United States Bureau of Land Management, 284 F.3d 
1062, 1066 (9th Cir. 2002).  See also Columbia Basin Protection Ass’n v. Schlesinger, 643 F.2d 585, 
592 (9th Cir. 1981) ( “[T]he preparation of an EIS ensures that other officials, Congress, and the public 
can evaluate the environmental consequences independently.”).   
   

These dual objectives require that environmental information be disseminated “early enough so 
that it can serve practically as an important contribution to the decisionmaking and will not be used to 
rationalize or justify decisions already made.”  40 C.F.R. § 1502.5.  See also Marsh v. Oregon Natural 
Resources Council, 490 U.S. 360, 371 (1989) (“the broad dissemination mandated by NEPA permits the 
public and other government agencies to react to the effects of a proposed action at a meaningful time”); 
Metcalf v. Daley, 214 F. 3d 1135, 1143-44 (9th Cir. 2000).  Ultimately, an EIS does not satisfy NEPA 
unless “its form, content, and preparation substantially (1) provide decision-makers with an 
environmental disclosure sufficiently detailed to aid in the substantive decision whether to proceed with 
the project in light of its environmental consequences, and (2) make available to the public, information 
of the proposed project’s environmental impacts and encourage participation in the development of that 
information.”  Trout Unlimited v. Morton, 509 F.2d 1276, 1283 (9th Cir. 1974). 

 
The MMS has stated that the greenhouse gas emissions of the oil and gas resources were not 

considered because the greenhouse gas emissions would have no impact on the MMS’s leasing decision:  
“[t]he consumption of the refined oil is not considered because the scope of this EIS is limited to issues 
that have a bearing on the decision for the proposed leasing program.  Consumption of oil and gas is 
considered at a broader level when decisions are made regarding the role of oil and gas generally, 
including domestic production and imports, in the Nation’s overall energy policy.”  DEIS at I-9.   

 
This position is completely nonsensical and clearly contrary to the mandates of both OCSLA and 

NEPA to disclose the full environmental consequences of the leasing program.  The MMS’s failure to 
consider the greenhouse gas emissions of the oil and gas resources infects every aspect of the DEIS and 
the decision making process.  The DEIS discusses only the greenhouse gas emissions from the 
exploration, development, production, and transport of the crude oil, as well as decommissioning of 
development infrastructure.  While these emissions, particularly methane, are substantial, they are only a 
small fraction of the overall emissions from the Program, since by far the largest component of 
greenhouse gas emissions will be from combustion of the oil and gas resources for energy.   

 
The MMS anticipates that over 10 billion barrels of oil and over 45 trillion cubic feet of natural 

gas will be produced as a result of the Program.  Proposed Program Outer Continental shelf Oil and 
Gas Leasing Program 2007-2012 (“Proposed Program”) at 81.  The greenhouse gas emissions from this 
volume of fossil fuels will be on the order of billions of tons of carbon dioxide emissions, a highly 
significant contribution to global warming under any rational approach to the issue. 

 
As a result of ignoring these emissions, the MMS has failed completely to consider a critical 

aspect of the problem, rendering each and every section of the DEIS incomplete and inadequate.  
Because the MMS chose, bizarrely, not to consider the greenhouse gas emissions from the oil and gas 
resources, the DEIS discusses global warming as if it were a phenomenon independent of the Program, 
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instead of discussing the Program’s significant direct and cumulative contribution to global warming.  
The MMS’s approach is an egregious violation of NEPA.2

 
The MMS’s failure to consider the greenhouse gas emissions from the oil and gas resources 

similarly infects the MMS’s substantive decisionmaking under OCSLA.  The MMS cannot properly 
consider the environmental damage and the adverse impact on the coastal zone of the Program without 
considering its greenhouse gas emissions and global warming implications.  An analysis which has 
omitted entirely what is arguably the single most significant environmental impact of the Program is per 
se inadequate.    

 
As discussed further below, the public and decisionmakers are entitled to know the true costs and 

impacts of all aspects of the Program, including its greenhouse gas emissions.  Laying bare the true 
impacts and costs of the direct and cumulative greenhouse gas emissions from the OCS production 
program, and disclosing alternatives and mitigation measures, would very likely lead to increased 
energy conservation and use of renewable energy sources.  The MMS prevented this result by producing 
a Proposed Program and DEIS that hid the true greenhouse gas emissions of its proposal.  Because, as 
explained further below, this error has infected every aspect of the decisionmaking process, the MMS 
must prepare a revised Program and DEIS that properly considers the greenhouse gas and global 
warming implications of the Program, prior to proceeding to the Proposed Final Program, Final EIS, or 
any of the proposed lease sales.  
 
The DEIS Contains Outdated and Incorrect Information  
 
 In addition to the overarching failure of the MMS to consider the greenhouse gas emissions of 
the oil and gas resources, one of the most important environmental impacts of the Program, the DEIS 
also contains numerous instances of outdated, inaccurate information which fatally taints the analysis.  
Among other obligations, the MMS is required to “describe the environment of the areas to be affected 
or created by the alternatives under consideration.”  40 CFR 1502.15.  The establishment of the baseline 
conditions of the affected environment is a practical requirement of the NEPA process.  In Half Moon 
Bay Fisherman's Marketing Ass'n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988), the Ninth Circuit states 
that “without establishing  . . . baseline conditions . . . there is simply no way to determine what effect 
[an action] will have on the environment, and consequently, no way to comply with NEPA.”  The DEIS 
has failed utterly to accurately describe the baseline conditions with regard to atmospheric greenhouse 
gas concentrations, global warming, and other issues. 
 
Incomplete Information Regarding Global Warming 
 
 The DEIS primarily relied upon references that are more than five years old, and largely ignored 
more recent information.  Because advances are coming so rapidly in the climate science and related 
fields, the MMS’s failure to use the recent literature renders the DEIS analysis outdated, misleading, and 
fundamentally flawed.  Since the release of the Intergovernmental Panel on Climate Change’s (“IPCC”) 

                                                 
2 The MMS’s decision not to analyze the greenhouse gas emissions from the proposed project is 

particularly arbitrary as it represents an abrupt reversal from the MMS’s previous position that global 
warming impacts of oil and gas leasing are best analyzed at the programmatic stage.  See Beaufort Sea 
Multiple Sale EIS for Lease Sales 186, 194 and 202, (February 2003) at VII – 168. 
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Third Assessment Report in 2001, the scientific understanding of global warming and our ability to 
predict its impacts has improved.  As this understanding has advanced, so too has the urgency of the 
warnings from scientists about the consequences of our greenhouse gas emissions.  
 

In general, the DEIS understates the scientific understanding of global warming and overstates 
remaining uncertainties.  The DEIS fails to acknowledge, for example, that the basic physics underlying 
global warming are as well established as any  phenomena in the planetary sciences. The DEIS also 
ignores some of the most critical scientific advances of the past few years.  For example, important 
advances in the detection and attribution of global warming have demonstrated, beyond any legitimate 
scientific debate, that a significant portion of recently observed warming is due to anthropogenic 
greenhouse gas emissions (Barnett et al. 2005, LLNL 2006).  Scientists have also demonstrated that 
anthropogenic greenhouse gas emissions have altered the energy balance of the earth by 0.85 ± 0.15 
watts per square meter (Hansen et al. 2005).  Due to the lag time in the climate system, this energy 
imbalance commits the earth to additional warming of .6° C (1° F) of warming that is already “in the 
pipeline,” even absent additional greenhouse gas emissions (Hansen et al. 2005).   

 
Perhaps most importantly, scientists’ ability to predict future change from continued greenhouse 

gas emissions is far greater than stated by the DEIS.  Leading scientists are now able to tell us, with a 
high degree of certainty, that additional warming of more than 1° C (1.8° F) above year 2000 levels will 
constitute “dangerous climate change,” with particular reference to sea level rise and species extinction 
(Hansen 2006; Hansen et al. 2006a,b). Furthermore, scientists are able tell us the atmospheric 
greenhouse gas level “ceiling” that must not be exceeded in order to prevent additional warming of more 
than 1° C (1.8° F) above year 2000 levels (Hansen 2006; Hansen et al. 2006a,b).  In turn, scientists can 
tell us the limitations that must be placed on greenhouse gas emissions in order to not exceed this 
“ceiling” of approximately 450 ppm of carbon dioxide.3    

 
In order to stay within the ceiling, emissions must follow the “alternative,” rather than the 

“business as usual,” greenhouse gas emissions scenario (Hansen 2006; Hansen et al. 2006a,b; Hansen 
and Sato 2004).    In the business as usual scenario, carbon dioxide emissions continue to grow at about 
2% per year, and other greenhouse gases such as methane and nitrous oxide also continue to increase 
(Hansen 2006; Hansen et al. 2006a,b).  In the alternative scenario, by contrast, carbon dioxide emissions 
decline moderately between now and 2050, and much more steeply after 2050, so that atmospheric 
carbon dioxide never exceeds 475 parts per million (Hansen 2006; Hansen et al. 2006a,b).  The 
alternative scenario would limit global warming to less than an additional 1̊ C  in this century (Hansen 
2006; Hansen et al. 2006a,b).   

 
Since the year 2000, however, society has not followed the alternative scenario.  Instead, carbon 

dioxide emissions have continued to increase by 2% per year since 2000 (Hansen 2006; Hansen et al. 
2006a,b).   If this growth continues for just ten more years, the 35 % increase in CO2 emissions between 
2000 and 2015 will make it implausible to achieve the alternative scenario (Hansen 2006; Hansen et al. 
2006a,b).  Moreover, the “tripwire” between keeping global warming at less than 1̊ C, as opposed to 
having a warming that approaches the range of 2-3̊ C, may depend upon a relatively small difference in 
anthropogenic greenhouse gas emissions (Hansen 2006; Hansen et al. 2006a,b).  This is because 
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warming of greater than 1̊ C may induce positive climate feedbacks, such as the release of large amounts 
of methane from thawing arctic permafrost, that will further amplify the warming (Hansen 2006; Hansen 
et al. 2006a,b). 

 
 Just ten more years on current greenhouse gas emissions trajectories will essentially commit us 
to climate disaster.  Dr. James E. Hansen, Director of the NASA Goddard Institute for Space Studies, 
and NASA’s top climate scientist, has stated:  “In my opinion there is no significant doubt (probability > 
99%) that . . . additional global warming of 2̊ C would push the earth beyond the tipping point and cause 
dramatic climate impacts including eventual sea level rise of at least several meters, extermination of a 
substantial fraction of the animal and plant species on the planet, and major regional climate 
disruptions” (Hansen 2006:30).   
 

In order to avoid truly unacceptable consequences of global warming, we must stop the growth 
of greenhouse gas emissions, and, in relatively short order, begin reducing them.  Achieving the 
reductions necessary to keep additional global warming beyond the year 2000 within 1° C will be 
extremely challenging.   
 
 The DEIS fails to acknowledge this critical context in which the Program’s enormous 
greenhouse gas emissions must be analyzed.  The MMS cannot comply with its legal obligation to fully 
analyze and disclose the impact of the Program on the environment without accurately characterizing the 
global warming problem. 
 
Other Examples of Incomplete and Inaccurate Information 
 
 DEIS III-87 states that Arctic sea ice reached a new record minimum in 2002.  This is outdated.  
Sea ice has continued to decline rapidly despite a switch in the Arctic Oscillation (“AO”) to a more 
neutral, and even slightly negative state in recent years (Richter-Menge, J., et al. 2006; NASA 2006; 
NSIDC 2006). Moreover, the Arctic appears to be on a trajectory to be seasonally ice-free, a state not 
witnessed for well over a million years (Overpeck et al. 2006).   
 
 DEIS III-105 states that the southern Beaufort Sea polar bear population estimate is 2,272 
individuals and that this stock is assumed to be within optimum sustainable population levels.  This is 
outdated and incorrect.  The most recent population estimate for the southern Beaufort polar bear 
population is 1,526 animals (95% CI = 1,211; 1,841) (Regehr et al. 2006).  Moreover, a dramatic decline 
in cub survival has recently been documented in this population, from a mean of .61 cubs per female to 
.25 cubs per female observed in the autumn (Regehr et al. 2006:13).   Parallel declines in body condition 
have been observed, with declines in skull size for both cubs of the year and adult males, as well as a 
significant decline in body weight for adult males (Regehr et al. 2006:13).  These are precisely the types 
of impacts observed prior to a major, ongoing population decline in the Western Hudson Bay 
population, and must ultimately have population level effects in the southern Beaufort population as 
well (Regehr et al. 2006:13-14).  Scientists have recommended conservative management of this polar 
bear population due to the profound declines in sea area and extent that are predicted (Regehr et al. 
2006:14). 
 
 The DEIS at III-104-106 contains similarly outdated information for other arctic species.  For 
example, the discussion of Pacific walruses (DEIS at III-104) makes no mention of the observed and 

Comments on Proposed OCS Oil and Gas Drilling Program and Draft EIS for 2007-2012  
November 21, 2006 
Page 6 of 25 



projected impacts of global warming on the population.  A recent paper published in the peer-reviewed 
journal Aquatic Mammals documented several such impacts relevant to the proposed authorization 
(Cooper et al. 2006). Specifically while on a research cruise in portions of the Chukchi and Beaufort 
seas overlapping in areas proposed for leasing in the PP, scientists observed walrus calves separated 
from their mothers in deep waters: 

 
Under conditions of rapid sea-ice retreat and dissolution, we observed at least nine Pacific 
walrus calves separated from adult females in waters as deep as 3,000 m in July and 
August 2004 in the Canada Basin of the Arctic Ocean. 
 

Id.  The nine observed walrus calves are likely only a small fraction of the number of calves separated 
from their mothers in the water: 
 

Given limited sea surface visibility from the ship, we surmise that many additional calves 
may have been separated in the overall study area.   

 
Id.      
 
 DEIS III-115 contains outdated and misleading information relating to the Cook Inlet beluga 
whale.  The Cook Inlet beluga whale listed as depleted under the MMPA. The population has not 
recovered from overharvest and is now being considered by NMFS for ESA listing.  71 Fed. Reg. 
14836.  As such, this critically endangered stock needs to be discussed separately from other populations 
of beluga that are also affected by the Program.  
 
 DEIS III-138 states, without citation, “An increase in temperature associated with global 
warming is not expected to affect most terrestrial mammal distributions directly.”  This is incorrect and 
inconsistent with a large and growing body of literature documenting that wildlife species are already 
responding to recent global warming with significant shifts in range distribution (generally northward 
and upwards in elevation) and phenology (e.g., earlier breeding, flowering, and migration) (Parmesan 
2006; Parmesan and Galbraith 2004, Parmesan and Yohe 2003). It is also inconsistent with research 
showing that 35 percent of species could be committed to extinction by the year 2050 if current 
emissions trajectories continue and that these extinctions could be significantly reduced if greenhouse 
gas emissions fall (Thomas 2004). 

Moreover, the impacts are occurring more rapidly than scientists anticipated even just a few 
years ago: 

Animal and plant species have begun dying off or changing sooner than predicted 
because of global warming, a review of hundreds of research studies contends. 
These fast-moving adaptations come as a surprise even to biologists and ecologists 
because they are occurring so rapidly. 

At least 70 species of frogs, mostly mountain-dwellers that had nowhere to go to 
escape the creeping heat, have gone extinct because of climate change, the analysis says. 
It also reports that between 100 and 200 other cold-dependent animal species, such as 
penguins and polar bears are in deep trouble. 
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"We are finally seeing species going extinct," said University of Texas biologist 
Camille Parmesan, author of the study. "Now we've got the evidence. It's here. It's real. 
This is not just biologists' intuition. It's what's happening." 

Her review of 866 scientific studies is summed up in the journal Annual Review 
of Ecology, Evolution and Systematics. 

Parmesan reports seeing trends of animal populations moving northward if they 
can, of species adapting slightly because of climate change, of plants blooming earlier, 
and of an increase in pests and parasites. 

Parmesan and others have been predicting such changes for years, but even she 
was surprised to find evidence that it's already happening; she figured it would be another 
decade away. 

Just five years ago biologists, though not complacent, figured the harmful 
biological effects of global warming were much farther down the road, said Douglas 
Futuyma, professor of ecology and evolution at the State University of New York in 
Stony Brook. 

"I feel as though we are staring crisis in the face," Futuyma said. "It's not just 
down the road somewhere. It is just hurtling toward us. Anyone who is 10 years old right 
now is going to be facing a very different and frightening world by the time that they are 
50 or 60." 

 
Borenstein 2006:1. 
 
 The rate of publication of articles relating to the biological responses to global warming 
increases each year (Parmesan 2006).  Approximately 40 percent of 866 papers published between 1899 
and January 2006 dealing with climate change impacts on species were published since January, 2003 
(Parmesan 2006).  This highlights the importance of utilizing current research.  The DEIS has 
systematically failed to do so. 
 

DEIS IV-3 states that the atmospheric concentration of carbon dioxide is currently 370 ppm, and 
that the rate of increase since 1980 is about 1.5 ppm per year.  This is outdated.  As of March, 2006, the 
atmospheric carbon dioxide concentration was 381 ppm, and rising at over 2 ppm per year (Shukman 
2006).   
 
 DEIS IV-7 states “[i]t is not known whether warming would lead to an increase in the number or 
intensity of hurricanes.”  This not a correct summary of the current scientific understanding.  To the 
contrary, climate scientists have long predicted an increase in hurricane intensity due to increasing sea 
surface temperatures, and have, in recent years, observed exactly that (Santer et al. 2006; LLNL 2006).   
 

As stated by one leading scientist “the best current research tells us that all the oceans have 
recently warmed substantially, that human activities are the primary cause of that warming, that an 
increase in the average intensity of hurricanes is the expected result, and that we have indeed observed a 
remarkable increase in the numbers of the strongest hurricanes.  No amount of waffling over 
probabilities and statistics can obscure these sobering results” (Abbasi 2006:28). 
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 It is well established that Administration officials have attempted to suppress and downplay 
research linking more intense hurricanes to global warming (Giles 2006).  The DEIS’s highly inaccurate 
statement regarding hurricanes intensity reflects either ignorance of the science or a deliberate attempt to 
mislead.  Neither has any place in a legally adequate DEIS. 
 
The DEIS Fails to Consider the Economic Cost of the Project’s Greenhouse Gas Emissions 
 

The DEIS also failed to disclose the economic cost of the Program’s greenhouse gas emissions, 
both from the very limited subset of emissions that were disclosed and from the emissions of utilizing 
the oil and gas resources that were hidden from view.  A large, peer-reviewed literature exists on 
estimating the social costs of climate change and quantifying the cost of carbon dioxide emissions (Stern 
2006).  As this field has developed, the methodology and inclusiveness of economic studies has 
improved.  At the same time, the scientific understanding of global warming impacts and predictive 
ability has also improved.  The result is that the estimated cost of greenhouse gas emissions in the 
literature has increased steadily, and we now know that the cost of continued greenhouse gas emission 
trajectories would be astronomical (Stern 2006).  While monetizing the impact of greenhouse gas 
emissions cannot substitute for a full discussion of all impacts under NEPA, an estimate of the economic 
costs should have been included in the DEIS.  The failure to include this information further skewed the 
DEIS’s already bizarre and arbitrary perspective, discussed below, that energy conservation is simply 
“too expensive.”  DEIS IV-343.   

 
Very few of the early economic studies included any non-market damages such as species 

extinction, or the risk of potential extreme weather such as hurricanes, droughts, and floods (Watkiss et 
al. 2005).  None have included socially contingent effects, or the potential for longer-term effects and 
catastrophic events (Watkiss et al. 2005).  This indicates that values in the literature are a subtotal of the 
full economic (or social) cost of greenhouse gas pollution, and therefore by definition are 
underestimates, though researchers cannot yet say by how much (Watkiss et al. 2005). 

 
Researchers have concluded that $73/tc4 (year 2010) is a reasonable figure for decisionmakers to 

use as a lower benchmark of the economic cost of greenhouse gas emissions, but this figure rises sharply 
over time (Downing et al. 2005).  An upper benchmark is more difficult to deduce from the current 
literature but the risk of higher values for the social cost of carbon is significant (Downing et al. 2005, 
Watkiss et al. 2005).  One widely respected report commissioned for the British government 
recommended that decisionmakers use the range of values displayed in Table 1. 
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Table 1:  Economic Cost of Carbon: Values for Use in Project Appraisal (USD per ton carbon) 
(Source:  Adapted from Watkiss et al. 2005:ix)5  

 
Year of Emission Central Guidance  Lower Central 

Estimate 
Upper Central 
Estimate 

2000 $101 $64 $238 
2010 $119 $73 $293 
2020 $146 $91 $375 
2030 $183 $119 $475 
2040 $256 $165 $603 
2050 $384 $238 $768 

 
 The Stern Review of the Economics of Climate Change, another comprehensive report 
commissioned by the British government, recently concluded that allowing current emissions 
trajectories to continue unabated would eventually cost the global economy between 5 to 20 percent of 
GDP each year within a decade, or up to $7 trillion, and warned that these figures should be considered 
conservative estimates (Stern 2006).  By contrast, measures to mitigate global warming by reducing 
emissions were estimated to cost about one percent of global GDP each year (Stern 2006).  One percent 
of global GDP is roughly what the world spends annually on advertising.6  
 
 The DEIS’s failure to include information relating to the economic cost of the Program’s 
greenhouse gas emissions rendered it legally inadequate.  The DEIS essentially advocates for a 
“business as usual” approach to offshore oil and gas production, while ignoring the true costs and 
impacts of this fossil fuel use and dismissing alternatives as “too expensive.”  This approach is 
fundamentally flawed and the DEIS must be revised. 
 
The DEIS Fails to Properly Consider the “No Project” Alternative 
 
 After failing to disclose and analyze the vast majority of the greenhouse gas emissions of the 
Program, the DEIS then compounds its error by failing to analyze a legitimate “no project” alternative.  
The DEIS’s assumption that forgoing the anticipated fossil fuel production from the Program would 
result in replacement of the oil and gas from imports, fuel switching, and other mechanisms, and 
resulting failure to contrast the environmental impacts of not producing and utilizing the fossil fuel 
resources turns NEPA and OCSLA on their heads.  DEIS IV-332; Table IV-27.  According to the DEIS, 
there can be no true “No Project” alternative, because continued rates of fossil fuel use are essentially a 
foregone conclusion.  This approach is unlawful.   
 

NEPA explicitly requires the MMS to compare all of the environmental impacts from producing 
and utilizing the anticipated oil and gas resources to the environmental impacts of not using them.  This 
disclosure and comparison is designed to facilitate better decision making, and allow the public and 
decisionmakers to change harmful behavior.  It is highly probable that if the public and decisionmakers 
were informed of the true costs of oil and gas use, that they would greatly reduce use of these fuels by 

                                                 
5 Figures from Watkiss et al. 2005:ix were converted from GBP (£) to USD ($) with the exchange rate 
calculator at http://coinmill.com/GBP_USD.html on July 18, 2006 and rounded to the nearest dollar. 
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increased energy conservation, increased use of renewable energy, and other measures.  By hiding the 
impact of the greenhouse gas emissions from the proposed oil and gas production, the MMS has 
prevented this process from functioning and attempted to turn its assumption about the continuing use of 
fossil fuels into a self-fulfilling prophecy.   This violation cannot be countenanced in light of the severe 
environmental consequences of continued fossil fuel use.   
 
 While we agree with the unusually accurate and concise statement that “[c]oal extraction is 
almost synonymous with negative environmental impacts,” (DEIS IV-339), the rest of the No Action 
alternative section is inadequate.  After failing to analyze the full costs of fossil fuel production, the 
DEIS summarily dismisses alternatives including wind and solar power and more efficient generating 
equipment as “too expensive,” without even the most superficial of analyses.  DEIS IV-340-343.  The 
DEIS states “[e]ventually, saving more energy would become too expensive to continue, unless 
breakthrough technology can come to the rescue.”  DEIS IV-343.  As discussed above, it is the 
continued use of fossil fuels that is too expensive to continue.  The DEIS’s utter lack of objective 
analysis and failure to truly weigh the impacts and trade-offs inherent in the Program renders it 
inadequate and biased. 
 
The DEIS Fails to Analyze the Project’s Cumulative Impacts 
 
 NEPA’s cumulative impacts analysis requirement was added to address problems like 
greenhouse gas emissions that may appear individually insignificant, but cumulatively create a serious 
environmental problem.  It is difficult to imagine a more important cumulative impact analysis than that 
for the offshore oil and gas production program.  The American public and our decisionmakers are 
entitled to understand the impacts that result from the greenhouse gas emissions of our oil and gas use.  
Once again, the DEIS utterly failed to provide this information.  The DEIS should have disclosed and 
analyzed the greenhouse gas emissions from past, proposed, and estimated future production.  The DEIS 
should also have examined other major sources of greenhouse gas emissions to provide an adequate 
overall description of cumulative impacts.  The DEIS fails to do so. 
 
 The DEIS also fails to properly analyze cumulative impacts with regard to the narrow set of 
impacts that were disclosed.  The DEIS states 
 

“It is not possible at this time to identify the likelihood, direction, or magnitude of any 
changes in the environment of the Gulf of Mexico due to changes in the climate, so it is 
too speculative to further discuss climate change impacts on marine mammals.”  DEIS 
IV-356. 
 
“It is not possible at this time to identify the likelihood, direction, or magnitude of any 
changes in the environment of the Gulf of Mexico due to changes in the climate, so it is 
too speculative to further discuss climate change impacts on marine and coastal birds.”  
DEIS IV-360. 
 
“Thus, the proposed action is expected to contribute little, if any incremental impact to 
the four beach mouse species or to the salt marsh vole.”  DEIS IV-361. 
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“It is unlikely that there would be impacts from OCS-related spill on the Florida Keys 
National Marine Sanctuary because there are no ongoing, planned, or proposed 
exploration or development activities in the immediate vicinity.”  DEIS IV-386. 
 
“Because the magnitudes of the changes produced by climatic change are poorly known, 
adverse incremental increases derived from the proposed action cannot be accurately 
predicted.”  DEIS IV-409. 
 
“It is not possible at this time to identify the likelihood, direction, or magnitude of any 
changes in the environment of Alaska waters due to changes in climate, or how climate 
change could impact marine mammals in these waters.  However, the current state of 
climate change and its impacts on marine mammals would need to be further considered 
in any subsequent environmental reviews for lease sales or other OCS-related activities.”   
DEIS IV-412.   

 
 These statements seem like they were written by someone living on a different planet, or at least 
in complete isolation from current climate science.  The future impacts of global warming are not too 
speculative to consider.  The continuation of current emissions trajectories for even just 10 more years 
will essentially commit us to climate disaster (Hansen 2006, Hansen et al. 2006a, 2006b).  Sea level rise 
will inundate not only the habitat of the beach mouse and sea turtle nesting beaches but also urban areas 
home to millions of people.  Many thousands of species will become extinct (Thomas et al. 2005; 
Parmesan 2006).  Public health will be severely impacted from increased incidence of disease and more 
frequent heat waves (Epstein and Mills 2005).   Coral reefs, including those in the Florida Keys National 
Marine Sanctuary and Flower Garden Banks National Marine Sanctuary, will likely disappear entirely 
due to increasing ocean temperatures and ocean acidification from increased levels of dissolved carbon 
dioxide.  All this and more is predicted to result merely from continuing to do just what we are doing 
with regard to fossil fuel use.  The MMS’s apparent determination to hide the impacts of the Program’s 
greenhouse gas emissions and do everything possible to ensure that oil and gas production and use 
continues just as always is irresponsible, dangerous, and violates both NEPA and OCSLA.   
 
 The DEIS’s cumulative impacts analysis section must be revised to include a real discussion of 
the impacts from global warming and the Program’s cumulative contribution.  Ironically, even the very 
small subset of emissions from production of the resources that the DEIS did disclose are cumulative 
significant.  Global warming is a challenging, intractable problem, and achieving the reductions that are 
necessary to avoid climate disaster will require seizing all possible reduction opportunities.  Millions of 
metric tons of carbon dioxide and methane from the Program’s production phase may not be dismissed 
as an “insignificant,” “minor,” or “very small” contribution to the problem.  The DEIS must go beyond 
the existing superficial, inaccurate statements, and conduct a true analysis of all of the Program’s 
greenhouse gas emissions in areas including impacts to species and ecosystems, impacts to communities 
and cultures, public health and safety, and economic impacts. 
 
 As discussed above, the impacts from global warming on species and ecosystems are not too 
uncertain to predict.  Global warming represents the most significant and pervasive threat to the future 
of biodiversity worldwide, affecting both terrestrial and marine species from the tropics to the poles.  
Peer-reviewed studies have concluded that 35 percent of species could be committed to extinction by the 
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year 2050 if current emissions trajectories continue and that these extinctions could be significantly 
reduced if greenhouse gas emissions fall (Thomas 2004).   
 
 The current and future impact of global warming on marine mammals is unfortunately all too 
clear.  Species like the polar bear simply cannot survive the loss of their arctic sea-ice habitat (Derocher 
et al. 2004).  The Center has summarized both the global warming and polar bear biology literature and 
demonstrated that polar bears meet the definition of a threatened or endangered species under the U.S. 
Endangered Species Act and will become extinct if greenhouse gas emissions are not greatly reduced 
(Center for Biological Diversity 2006).  Other Arctic species are similarly at risk (ACIA 2004; Cooper 
2006).  
 
 Entire cultures and ways of life around the globe, including in the Arctic, are at risk.  Many 
Arctic peoples, such as the Inuit, who rely upon hunting for their primary food supply, are suffering 
from these changes, as well as from a reduction in weather predictability and travel safety, and face 
“serious challenges to human health and food security, and possibly even the survival of some cultures” 
(ACIA 2004).  Some communities and industrial facilities in coastal zones are already being forced to 
relocate due to severe coastal erosion as rising sea level and a reduction in sea ice allow higher waves 
and storm surges to reach the shore (ACIA 2004).   
 
 Calcifying marine species such as coral may be particularly hard-hit by a double impact of both 
increasing ocean temperatures and increasing ocean acidification from increasing levels of dissolved 
carbon dioxide in seawater (Hughes 2003).   
   
 The impacts to biological diversity go hand-in-hand with the impacts to human society.  The 
World Health Organization estimates that as of the year 2000, 154,000 lives are already lost annually 
due to global warming (WHO 2002).  In the Harvard Medical School publication Climate Change 
Futures: Health, Ecological, and Economic Dimensions, experts predict a number of profound 
consequences for human health if worldwide greenhouse gas emissions continue on current trajectories 
(Epstein and Mills 2005).  Predictions include an increase in diseases such as malaria, West Nile Virus, 
and Lyme disease, as well as an increase in pollen production, allergies, and allergic diseases such as 
asthma (Epstein and Mills 2005). 
 
 Deaths from factors like dehydration and heat stroke associated with more frequent heat waves 
are projected to triple in many urban centers in the U.S. (Epstein and Mills 2005).  “With the likelihood 
of [extreme heat waves] projected to increase 100-fold over the next four decades, it is difficult to avoid 
the conclusion that potentially dangerous anthropogenic interference with the climate system is already 
underway . . . by the end of this century 2003 [in which between 22,000 and 35,000 Europeans died in 
heat waves] would be classed as an unusually cold summer.”  (Epstein and Mills 2005).  Damage to 
humans and infrastructure from floods is also predicted to increase (Epstein and Mills 2005).  
 
 Scientists have long predicted increasing weather variability and heightened intensity of storms 
like hurricanes due to increasing ocean temperatures (Epstein and Mills 2005).  Extreme weather events 
have in fact increased, with catastrophic results, both in loss of lives and in economic costs (Epstein and 
Mills 2005). Global weather-related losses from extreme events have increased dramatically since the 
1950s, measured in 2004 U.S. dollars (Epstein and Mills 2005).  “While no one event is diagnostic of 
climate change, the relentless pace of unusually severe weather since 2001 – prolonged droughts, heat 
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waves of extraordinary intensity, violent windstorms and more frequent ‘100 year’ floods – is 
descriptive of a changing climate”  (Epstein and Mills 2005). 
 
 One of the most troubling recent findings is that the 2001 IPCC projection for sea level rise is 
almost certainly a significant underestimate.  Melting of the Greenland ice sheet has accelerated far 
beyond what scientists predicted even just a few years ago, with melting in 2004 occurring at 10 times 
the rates observed in 2000 (Epstein and Mills 2005; ACIA 2004; Overpeck et al. 2006).  Sea level rise in 
line with past underestimates would still inundate substantial areas of the coast and have far-reaching 
consequences.  Yet just 2-3̊ C of additional warming would likely cause sea level to rise by at least 18 
feet (6 m) within a century, and would flood vast areas and displace millions of people (Hansen 2006).   
 
 As discussed above, the economic costs of global warming, accordingly, will be astronomical.  
The DEIS must be revised to include a meaningful cumulative impacts analysis that fully analyzes the 
Program cumulative impacts in each of these areas. 
 
The DEIS Fails to Analyze an Adequate Range of Alternatives or Mitigation Measures 
 
 Due to the pervasive flaws discussed above, the DEIS was necessarily precluded from discussing 
an adequate range of alternatives or mitigation measures to reduce the Program’s environmental 
impacts.  The DEIS also failed, however, to analyze a reasonable range of alternatives or mitigation 
measures even with respect to the very limited subset of greenhouse gas impacts that the DEIS does 
disclose.  For example, the production phase of the Program will result in 2.36-4.44 million metric tons 
of methane emissions, apparently primarily from the venting of the gas during oil production.  DEIS IV-
12, Table IV-5.  Because methane has a global warming potential approximately 22 times that of carbon 
dioxide, it is an extremely important greenhouse gas.  The DEIS should have explored mitigation 
measures and alternatives to reduce the Program’s methane emissions, including prohibiting methane 
venting and requiring its capture and reinjection or use as a replacement fuel. 
 
 More broadly, the seven alternatives analyzed in the DEIS provide no alternatives whatsoever 
with regard to the Gulf of Mexico.  As discussed in the ESA section below, the Gulf is home to 
numerous ESA-listed species likely to be affected by the Program.  It is also ecologically and culturally 
unique, supporting ecosystems, fisheries, and communities very different than the other planning areas.  
The utter failure to include alternatives other than the no action alternative that exclude some or all of 
the lease areas in the Gulf render the NEPA and OCSLA analysis a sham. 
 
MMS is Violating the Endangered Species Act 
 

In addition to the OCSLA and NEPA violations discussed above, MMS’s failure to prepare a 
biological assessment and enter into formal consultation on the effects of the Program on threatened and 
endangered species violates the unambiguous language of the Endangered Species Act, 16 U.S.C. §§ 
1531-1544, (“ESA”). 

 
Statutory Background 
 

The ESA was enacted, in part, to provide a “means whereby the ecosystems upon which 
endangered species and threatened species depend may be conserved...[and] a program for the 
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conservation of such endangered species and threatened species...” 16 U.S.C. § 1531(b).  The ESA “is 
the most comprehensive legislation for the preservation of endangered species ever enacted by any 
nation.”  Tennessee Valley Authority v. Hill, 437 U.S. 153, 180 (1978).  The Supreme Court’s review of 
the ESA’s “language, history, and structure” convinced the Court “beyond a doubt” that “Congress 
intended endangered species to be afforded the highest of priorities.”  Id. at 174.  As the Court found, 
“the plain intent of Congress in enacting this statute was to halt and reverse the trend toward species 
extinction, whatever the cost.”  Id. at 184. 

 
 The ESA vests primary responsibility for administering and enforcing the statute with the 
Secretaries of Commerce and Interior.  The Secretaries of Commerce and Interior have delegated this 
responsibility to the National Marine Fisheries Service (“NMFS”) and the U.S. Fish and Wildlife 
Service (“FWS”) respectively.  50 C.F.R. §402.01(b).  NMFS has primary responsibility for 
administering the ESA with regards to most marine species, including corals, sea turtles and most 
marine mammals, while FWS has responsibility for terrestrial species, as well as some marine 
mammals, and all seabirds. 
 

Section 2(c) of the ESA establishes that it is “…the policy of Congress that all Federal 
departments and agencies shall seek to conserve endangered species and threatened species and shall 
utilize their authorities in furtherance of the purposes of this Act.”  16 U.S.C. § 1531(c)(1).    The ESA 
defines “conservation” to mean “…the use of all methods and procedures which are necessary to bring 
any endangered species or threatened species to the point at which the measures provided pursuant to 
this Act are no longer necessary.”  16 U.S.C. § 1532(3).    Similarly, Section 7(a)(1) of the ESA directs 
that the Secretary review “…other programs administered by him and utilize such programs in 
furtherance of the purposes of the Act.”  16 U.S.C. § 1536(a)(1).   The purpose of the ESA is to conserve 
endangered or threatened species.   Among the “other programs administered by” the Secretary of the 
Interior is the administration of the Outer Continental Shelf Leasing Program through the MMS.  See 
also Sierra Club v. Glickman, 156 F.3d 606, 617 (5th Cir. 1998) (Section 7(a)(1) “contains a clear 
statutory directive (it uses the word ‘shall’) requiring the federal agencies to consult and develop 
programs for the conservation of” listed species); accord Florida Key Deer v. Stickney, 864 F.Supp. 
1222, 1238 (S.D. Fla. 1994). 

   
 In order to fulfill the substantive purposes of the ESA, Federal agencies, such as the MMS, are 
required to engage in consultation with NMFS or FWS to “insure that any action authorized, funded, or 
carried out by such agency...is not likely to jeopardize the continued existence of any endangered 
species or threatened species or result in the adverse modification of habitat of such species... 
determined...to be critical...” 16 U.S.C. § 1536(a)(2) (Section 7 consultation). 
 
 Section 7 consultation is required for “any action [that] may affect listed species or critical 
habitat.” 50 C.F.R. § 402.14.  Agency “action” is defined in the ESA’s implementing regulations to 
include “all activities or programs of any kind authorized, funded, or carried out, in whole or in part, by 
Federal agencies in the United States or upon the high seas.  Examples include, but are not limited to: (a) 
actions intended to conserve listed species or their habitat; (b) the promulgation of regulations; (c) the 
granting of licenses, contracts, leases, easements, rights-of-way, permits, or grants-in-aid; or (d) actions 
directly or indirectly causing modifications to the land, water, or air.”  50 C.F.R. § 402.02.  (emphasis 
added).  See also Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1054-55 (9th Cir. 1994), cert. denied, 
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514 U.S. 1082 (1995)(recognizing that Congress intended “agency action” to be interpreted broadly, 
admitting of no limitations). 
  
 When a proposed action may affect a protected species, consultation must occur and be 
completed before the federal action may take place.  Pacific Rivers, 30 F.3d at 1056; Thomas v. 
Peterson, 753 F.2d 754, 764-65 (9th Cir. 1985).  If an agency fails to consult on an action that affects 
listed species, all activities that “may affect” the species must be enjoined.  Pacific Rivers, 30 F.3d at 
1056-57. (“[The Forest Service’s] conclusion that these activities “may affect” the protected salmon is 
sufficient reason to enjoin these projects.  Only after the Forest Service complies with § 7(a)(2) can any 
activity that may affect the protected salmon go forward.”). 
 
 During the course of consultation, NMFS or FWS may “suggest modifications” to the action to 
“avoid the likelihood of adverse effects” to the listed species.  50 C.F.R. § 402.13.  At the completion of 
consultation NMFS or FWS issues a Biological Opinion (“BO”) that determines if the agency action is 
likely to jeopardize the species.  See 50 C.F.R. § 402.02.  If so, the agency may not proceed with any 
program, permit, or decision that would jeopardize a species’ survival unless the BO specifies 
reasonable and prudent alternatives that will avoid jeopardy and allow the agency to proceed with the 
action. 16 U.S.C. § 1536(b).  See also Sierra Club v. Marsh, 816 F.2d 1376, 1384-86 (9th Cir. 1987) 
(enjoining highway construction because agency could not meet burden of absolute assurance that 
mitigation required to avoid jeopardy was possible).  
 

Prior to entering consultation, the action agency (MMS in this instance) must first prepare a 
biological assessment.  Section 7(c)(1) of the ESA provides that “each Federal agency shall, with respect 
to any agency action of such agency. . ., request of the Secretary information whether any species which 
is listed or proposed to be listed may be present in the area of such proposed action. 16 U.S.C. § 
1536(c)(1).  In addition, this section provides that “if the Secretary advises. . . that such species may be 
present, such agency shall conduct a biological assessment for the purpose of identifying any 
endangered species or threatened species which is likely to be affected by such action.”  16 U.S.C. § 
1536(c)(1). 
  
 Although procedural, consultation is the backbone of the ESA.  As the Ninth Circuit recognized, 
“[o]nly by requiring substantial compliance with the act’s procedures can we effectuate” congressional 
intent to protect species.  Sierra Club v. Marsh, 816 F.2d at 1384 (9th Cir. 1987). 
 
 Section 9 of the ESA and its implementing regulations prohibit any person from “taking” a 
threatened or endangered species.  16 U.S.C. § 1538(a)(1); 50 C.F.R. § 17.31; 50 C.F.R. § 227.11; 50 
C.F.R. § 227.12; 50 C.F.R. § 227.21; 50 C.F.R. § 227.71.  A “person” includes private parties as well as 
local, state, and federal agencies.  16 U.S.C. § 1532(13).  “Take” is defined broadly under the ESA to 
include harming, harassing, trapping, capturing, wounding, or killing a protected species either directly 
or by degrading its habitat sufficiently to impair essential behavior patterns.  16 U.S.C. § 1532(19). 
 
 The ESA not only bans the acts of parties directly causing a take, but also bans the acts of third 
parties whose acts bring about the taking.  Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. 
denied, 119 S. Ct. 81 (1998) (“We believe that . . . a governmental third party pursuant to whose 
authority an actor directly exacts a taking of an endangered species may be deemed to have violated the 
provisions of the ESA.”).  See also Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 
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515 U.S. 687, 704 (1995)(“Congress intended ‘take’ to apply broadly to cover indirect as well as 
purposeful actions.”); Palila v. Hawaii Dept. of Land and Natural Resources, 852 F.2d 1106, 1108 (9th 
Cir. 1988), citing S. Rep. No. 93-307, at 7 (1973) (“‘Take’ is defined... in the broadest possible manner 
to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or 
wildlife.”). 
  
The Outer Continental Shelf Leasing Program “Affects” ESA-Listed Species 
 
 MMS cannot reasonably dispute that the Program affects ESA-listed species.  Numerous listed 
species inhabit the waters and adjacent terrestrial habitat subject to the Program.  The DEIS 
acknowledges as much.  For each region proposed for leasing under the Program, the DEIS includes a 
short description of the ESA-listed species.  In the Gulf of Mexico, seven ESA-listed marine mammals 
(northern right whale, blue whale, fin whale, sei whale, humpback whale, sperm whale, and West Indian 
manatee)(DEIS at III-17), eight birds (DEIS III-23), two fish (Gulf sturgeon and smalltooth sawfish) 
(DEIS III-29), and five species of sea turtle (green, hawksbill, Kemp’s ridley, leatherback and 
loggerhead).  Additionally, and not addressed in the DEIS, two listed species of coral, elkhorn and 
staghorn, occur in the Gulf.  See 71 Fed. Reg. 26852 (May 9, 2006)(Final Rule listing elkhorn and 
staghorn corals as threatened); see also Precht and Aronson (2004)(scientific article describing recently 
discovered elkhorn coral colonies in the northern Gulf of Mexico).  The Atlantic program area contains 
essentially the same suite of listed species likely to be affected by the Program (DEIS III-209, 214, 218, 
221). 
 
 Similarly, the Alaska program area is home to numerous ESA-listed species.  These include nine 
marine mammals (North Pacific right whale, fin whale, sei whale, humpback whale, bowhead whale, 
blue whale, sperm whale, Steller sea lion, and southwest Alaska population of sea otter)(DEIS at III-
102) and three birds (Spectacled and Steller’s eiders and short-tailed albatross)(DEIS III-118).  
Additionally, the Cook Inlet DPS of beluga whales, the polar bear, and the Kittlitz’s murrelet have all 
been petitioned for listing and are likely to be listed during the implementation of the 2007-2012 
Program. 
 
 For each of these species, the DEIS describes how the Program will likely affect them.  See, e.g. 
DEIS at IV-40, 48, 57, 64, 114, 136, 260, 269, 273, 281.  We do not see how, given the specific 
admission of effects by MMS in the DEIS that MMS can lawfully avoid its consultation requirements.7
 
 In addition to the direct impacts to these species, the proposed leasing areas also overlap with 
and impact designated critical habitat for ESA-listed species, including the recently designated critical 
habitat for the critically imperiled north Pacific right whale.  Such impacts also trigger the consultation 
requirements. 
 

In addition to the listed species directly affected by the Program, numerous listed species are also 
affected by global warming and therefore the greenhouse gas emission of the Program “may affect” such 
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simply skip ESA compliance. 



species, triggering the consultation requirement.  While virtually every listed species is likely to be 
affected to some degree by global warming, we will focus our comments on the two listed coral species, 
elkhorn and staghorn corals, as these species both occur in the Gulf of Mexico Region, and the final 
listing rule for the species specifically discussed the impacts of global warming and greenhouse gas 
emissions on the species.  See 71 Fed. Reg. 26852.  As such, MMS cannot claim that they are out of the 
“action area” or that such impacts are unforeseeable. 

 
Coral reefs are among the first ecosystems to show the significant adverse impacts of global 

warming (Hoegh-Guldberg 1999).  An estimated 30% are already severely degraded and  60% may be 
lost by 2030 (Hughes et al. 2003).  The primary cause of coral reef degradation is bleaching, the 
expulsion of symbiotic algal zooxanthellae from coral due to elevated sea temperatures (Hoegh-
Guldberg 1999).  As the authors of an authoritative review in the leading journal Science put it: 

 
The link between increased greenhouse gases, climate change, and regional-scale 
bleaching of corals, considered dubious by many reef researchers only 10 to 20 years ago, 
is now incontrovertible.  Moreover, future changes in ocean chemistry due to higher 
atmospheric carbon dioxide may cause weakening of coral skeletons and reduce the 
accretion of reefs, especially at higher latitudes. The frequency and intensity of 
hurricanes (tropical cyclones, typhoons) may also increase in some regions, leading to a 
shorter time for recovery between recurrences. The most pressing impact of climate 
change, however, is episodes of coral bleaching and disease that have already increased 
greatly in frequency and magnitude over the past 30 years. 
 

(Hughes et al. 2003). 
  
 Elkhorn and staghorn coral were as recently as 30 years ago the dominant reef building corals in 
the Caribbean and Gulf of Mexico (Precht and Aronson 2004).  They have subsequently declined by 
upwards of 90%.  Id.  The primary drivers of the decline have been disease and temperature induced 
bleaching. 71 Fed. Reg. 26852; (Pandofi et al. 2005).  The coral diseases impacting the species have also 
been linked to elevated water temperatures  (Harvell et al. 2002).  As NMFS itself stated in the listing 
rule: 
 

The major threats to these species’ persistence (i.e., disease, elevated sea surface 
temperature, and hurricanes) are severe, unpredictable, have increased over the past 3 
decades, and, at current levels of knowledge, the threats are unmanageable. 
 

71 Fed. Reg. at 26858.  Each of these threats is directly related to greenhouse gas emissions.  Moreover, 
CO2 emission themselves are resulting in acidification of the ocean, inhibiting coral growth. 
 

Along with elevated sea surface temperature, atmospheric carbon dioxide levels have 
increased in the last century, and there is no apparent evidence the trend will not 
continue. As atmospheric carbon dioxide is dissolved in surface seawater, seawater 
becomes more acidic, shifting the balance of inorganic carbon away from carbon dioxide 
and carbonate toward bicarbonate. This shift decreases the ability of corals to calcify 
because corals are thought to use carbonate, not bicarbonate, to build their aragonite 
skeletons. Experiments have shown a reduction of coral calcification in response to 
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elevated carbon dioxide levels; therefore, increased carbon dioxide levels in seawater 
may be contributing to the status of the two species. 

 
71 Fed. Reg. at 26858-9. 
 
 The impacts of greenhouse gas emission and global warming on the elkhorn and staghorn corals 
are well established.  MMS cannot simply ignore them in abrogation of its ESA responsibilities.8
 
MMS is Violating Sections 2, 7 and 9 of the ESA
 

In light of the unambiguous statutory mandates of the ESA, and the undeniable impacts of the 
Program on listed species, MMS’s failure to take even token measures of compliance with the ESA are 
inexplicable.  First off, the MMS is utterly ignoring its affirmative conservation mandates under 
Sections 2(c) and 7(a)(1) of the ESA.  Section 7(a)(1) of the ESA specifically directs that the Secretary 
of Interior review “…other programs administered by him and utilize such programs in furtherance of 
the purposes of the Act.”  16 U.S.C. § 1536(a)(1).   The purpose of the ESA is to conserve endangered 
or threatened species.   Among the “other programs administered by” the Secretary of the Interior is the 
administration of the OCSLA Program through the MMS.  Nowhere in the DEIS or Program is there any 
indication that the Secretary/MMS has even considered these statutory obligations. 

 
With regards to the obligation to prepare a biological assessment under Section 7(c)(1) and enter 

into consultation under Section 7(a)(2), MMS’s excuses are simply wrong: “Preparing the proposed 5-
year program does not fit the definition of a Federal action, and ESA Section 7 consultation (whether 
informal or formal) at the 5-year program level is premature.”  DEIS at I-8. 

 
In failing to consult MMS has violated the plain language of Section 7(a)(2) of the ESA.  That 

provision of the ESA commands that, in consultation with the FWS or NMFS, “[e]ach agency shall . . . 
insure that any action authorized, funded, or carried out by such agency . . . is not likely to jeopardize 
the continued existence of any endangered or threatened species . . .”  16 U.S.C. § 1536(a)(2) (emphasis 
added).  As the Supreme Court observed in TVA v. Hill, “[o]ne would be hard pressed to find a statutory 
provision whose terms were any plainer that those in § 7 of the Endangered Species Act.”  437 U.S. at 
173.  Thus, “[i]ts very words affirmatively command all federal agencies” to “insure” that “any action” 
by them is not likely to jeopardize any endangered species. 

 
 As the Supreme Court affirmed in Bennett v. Spear, 520 U.S. 154, 175 (1997), use of the word 
“shall” in Section 7 is an “imperative” that leaves no discretion.  Similarly, in the phrase “any action,” 
“any” means “all,” not “some” as MMS would have it mean.  See, e.g., United States v. Alvarez-
Sanchez, 511 U.S. 350, 357 (1994) (words are to be given their ordinary meaning); Affiliated Ute 
Citizens v. United States, 406 U.S. 128, 151 (1972) (use of the word “any” is obviously meant to be 
inclusive); accord United States v. Dixon, 509 U.S. 688, 703 n.8 (1993).  
   
 This plain language interpretation of the statute is also completely consistent with the 
“overriding need” of Congress, as expressed throughout the ESA, “to devote whatever effort and 
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resources were necessary to avoid further diminution of national and worldwide resources.”  TVA v. 
Hill, 437 U.S. at 177 (internal citation omitted).  In view of the clear statutory scheme that applies here, 
one need look no further than the Supreme Court’s analysis in TVA v. Hill to reject completely any 
excuse put forward by MMS for why it need not consult to “insure” that its actions are not likely to 
jeopardize the continued existence of listed species such as the elkhorn and staghorn corals, the 
leatherback and loggerhead sea turtle, or the North Pacific right whale.  In TVA v. Hill, the action 
agency insisted that the requirements of Section 7 could not possibly apply to its actions, as MMS 
claims now,  because the Tellico dam was near completion, had already cost $100 million, would 
provide much needed flood control and electric heat for 20,000 homes, and because “there [were] no 
alternatives to impoundment of the reservoir, short of scrapping the entire project.”  See 437 U.S. at 157, 
166, 172. 
 
 Nevertheless, observing that the language of Section 7 “admits of no exception,” the Court ruled 
that, to sustain the government's position would require the Court “to ignore the ordinary meaning of 
plain language.”  437 U.S. at 173 (emphasis added).  Recognizing that a literal application of the 
language of Section 7 would “produce results requiring the sacrifice of the anticipated benefits of the 
project and of many millions of dollars in public funds,” the Court nevertheless found that “the 
language, history, and structure” of the ESA “indicates beyond doubt that Congress intended endangered 
species to be afforded the highest of priorities.”  437 U.S. at 174.  Indeed, the Court held that the 
legislative history of section 7 reveals “a conscious decision by Congress to give endangered species 
priority over the ‘primary missions’ of federal agencies,” no matter how important those missions might 
be, because of the “enormous danger presented by the eradication of any endangered species.”  437 U.S. 
at 185-86.  See also 437 U.S. at 186-87 (noting that even where the agency action is “intimately related 
to the national defense” it must yield to the commandment of Section 7). See also Sierra Club v. Marsh, 
816 F.2d at 1383 (“Congress considered and rejected language that would have permitted an agency to 
weigh the preservation of species against the agency’s primary mission”). 
 
 MMS’s only justification for its willful disregard of its Section 7 mandates is that to consult on 
the Program would be premature because “decisions regarding the size and configuration of a lease sale 
area, lease stipulations, and some mitigation measures are determined by the presale process.”  DEIS at 
I-9.  This is no excuse.  The Court in Lane County Audubon v. Jamison, 958 F.2d 290 (9th Cir. 1992) 
rejected an identical argument.  In that case, the BLM refused to consult on its management strategies 
for timber harvest (“TMPs”).  The Court described the plans as “10-year plans that ‘designate 
commercial forest land under BLM management in [each] district for one of several uses.’ TMPs do not 
designate specific timber-sale boundaries, or require that any particular area be harvested.  Rather, they 
decide land-use allocation and set the ‘annual allowable harvest’ for each district.”  Id. at 293 (internal 
citations omitted, emphasis added).  Despite the fact that specific location of timber sales would be 
decided at a future point in the planning process the Court found that the plan at issue “falls squarely 
within the definition of agency action set forth in 50 C.F.R. §  402.02” and enjoined all logging pending 
compliance with the ESA.  Id. at 294.  MMS’s Program is no different.  The fact that the agency will 
need to consult in the future at other stages in the leasing process does not absolve it of its obligations to 
consult on the present action of approving the Program. 
 
MMS is Violating the Marine Mammal Protection Act 
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The DEIS documents the significant adverse impacts of the Program on various marine 
mammals.  DEIS at IV-40, IV-114, IV-260.9  The Program would authorize activities that cause the 
“take” of marine mammals.  Nevertheless, neither the DEIS nor the Program provide any explanation of 
how that take will be authorized.  Given the current MMS program and all associated leasing, 
exploration and development activities in the Gulf of Mexico are being carried out without any MMPA 
take authorization, we do not see how the Program can be approved without also violating the MMPA. 

 
Congress enacted the MMPA in 1972 in response to widespread concern that “certain species 

and population stocks of marine mammals are, or may be, in danger of extinction or depletion as a result 
of man’s activities.” 16 U.S.C. § 1361(1).  The legislative history states that the purpose of the MMPA 
is to “prohibit the harassing, catching, and killing of marine mammals by U.S. citizens or within the 
jurisdiction of the United States” without a permit.  H. Rep. No. 92-707, reprinted in 1972 U.S.C.C.A.N. 
4144.  The primary mechanism by which the MMPA protects marine mammals is through the 
implementation of a “moratorium on the taking” of marine mammals.  16 U.S.C. § 1371(a).  Under the 
MMPA, the term “take” is broadly defined to mean “to harass, hunt, capture, or kill, or attempt to 
harass, hunt, capture, or kill any marine mammal.”  Id. §1362(13).  “Harass” is further defined to 
include acts of “torment” or “annoyance” that have the “potential” to injure a marine mammal or marine 
mammal stock in the wild or have the potential to “disturb” them “by causing disruption of behavioral 
patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering.”  
Id. § 1362(18); 50 C.F.R. § 216.3 (defining “Level A” and “Level B” harassment). 
 

The MMPA provides several narrow exceptions to the moratorium on take.  Relevant here, FWS 
or NMFS may, upon request, and provided certain conditions are met, authorize take in the form of 
harassment by an Incidental Harassment Authorization (“IHA”) for a period of not more than one year, 
or promulgate regulations authorizing such take for a period up to five years.  In either case, to receive 
such take authorization, an activity (i) must be “specified” and limited to a “specified geographical 
region,” (ii) must result in the incidental take of only “small numbers of marine mammals of a species or 
population stock,” (iii) can have no more than a “negligible impact” on species and stocks, and (iv) will 
not have “an unmitigatable adverse impact on the availability of such species or stock for taking for 
subsistence uses” by Alaska Natives.  Furthermore, in issuing an authorization, FWS and NMFS 
(v) must provide for the monitoring and reporting of such takings and (vi) must prescribe methods and 
means of effecting the “least practicable adverse impact” on the species or stock and their habitat.  
16 U.S.C. § 1371(a)(5)(A) & (D). 

 
Absent an EIS that accurately discloses and analyzes the impacts of the Program on marine 

mammals, and MMS imposing meaningful mitigation measures, we do not see how the requirements of 
the MMPA can be complied with, at this or any other stage in the leasing and development process. 
 
Conclusion 
 
 As discussed above, we believe that the DEIS and Program are so deficient that MMS’s only 
option is to completely revise the documents, update them to include an accurate, current, and complete 
discussion of the impacts of the greenhouse gas emissions from the Program, of the impacts of global 
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warming on the resources affected by the Program, and of impacts on listed species and marine 
mammals from the direct and indirect effects of the Program. 
 
 Copies of all references cited in the text and listed in the Literature Cited below are enclosed on 
the attached compact disk as .pdf files.  We request that MMS carefully review and consider these 
important references.  They are also part of the administrative record for this rulemaking. 
 

Thank you very much for your consideration of these comments.  Please contact either of us at 
(760) 366-2232 or at the address on this letterhead if you have any question or concerns.   
 

 
Yours Sincerely, 

 
Kassie Siegel 
Climate, Air, and Energy Program Director 
 

 
Brendan Cummings 
Oceans Program Director 
 
Center for Biological Diversity 
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