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RE: Sixty-day Notice of Intent to Sue for Violations of the Endangered Species Act 

Relating to Failure to Designate Critical Habitat for the Northern Mexican Garter Snake 

(Thamnophis eques megalops) and the Narrow-Headed Garter Snake (Thamnophis 

rufipunctatus) 

 

This letter serves as a sixty-day notice of intent to sue the U.S. Fish and Wildlife Service 

(“Service”), on behalf of the Center for Biological Diversity (“Center”), pursuant to the 

Endangered Species Act (“Act”) for failure to designate critical habitat for the northern Mexican 

garter snake (Thamnophis eques megalops) and the narrow-headed garter snake (Thamnophis 

rufipunctatus).
1
 Specifically, the Service violated and continues to be in violation of Section 4 of 

the Act which requires the Service to designate critical habitat concurrently with making a listing 

                                                 
1
 16 U.S.C. §1531, et seq.; 50 C.F.R. §402, et seq. 
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determination.
2
  This letter is provided pursuant to the sixty-day notice requirement of the citizen 

suit provision of the Act, to the extent such notice is deemed necessary by a court.
3
 

 

The Center for Biological Diversity is a national, nonprofit conservation organization with more 

than 1.6 million members and online activists dedicated to the protection of endangered species 

and wild places. The Center and its members are concerned with the conservation of imperiled 

species and the effective implementation of the Act including the northern Mexican garter snake 

and the narrow-headed garter snake and their habitat. 

 

I. STATUTORY BACKGROUND 

The Act defines critical habitat as:  

 

the specific areas within the geographical area occupied by the species, at the time 

it is listed in accordance with the [Act], on which are found those physical or 

biological features (I) essential to the conservation of the species and (II) which 

may require special management considerations or protection; and (ii) specific 

areas outside the geographical area occupied by a species at the time it was listed . 

. . upon a determination by [the Services] that such areas are essential for the 

conservation of the species.
4
  

 

“Conservation,” in turn, means recovery of these species “to the point at which the measures 

provided pursuant to this chapter are no longer necessary.”
5
  

 

Critical habitat provides important protection for imperiled species beyond that provided by 

listing alone. Pursuant to section 7(a)(2) of the Act, federal agencies must ensure through 

consultation with the Service that any action they authorize, fund, or carry out will not 

“jeopardize the continued existence of any [listed] species.”
6
 For species with critical habitat, 

each federal agency must additionally guarantee that its actions will not “result in the destruction 

or adverse modification” of the critical habitat.
7
  

 

Section 4 of the Act provides that once the Service publishes in the Federal Register notice of a 

proposed regulation listing a species, it has one year to either: 1) publish a final regulation that 

lists the species and finalize critical habitat designation concurrently; or 2) if critical habitat is 

prudent but not determinable, publish notice that it is extending the one-year period by no more 

than one additional year.
8
 If the Service avails itself of the one-year extension because it finds 

                                                 
2
 16 U.S.C. §§1533(a)(3)(A)(i), (b)(6)C). 

3
 See id. at §1540(g). 

4
 Id. at §1532(5)(A). 

5
 Id. at §1532(3).  

6
 Id. at §1536(a)(2). 

7
 Id.at §1536(a)(2). 

8
 Id. at §1533(b)(6)(A)(ii); 50 C.F.R. §424.12; 50 C.F.R. §424.17(b)(2).  
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critical habitat is prudent but not determinable, it must within the additional year publish a final 

regulation designating critical habitat “based on such data as may be available at that time,” 

giving the Service a final deadline of two years from the date of publication of the proposed 

listing to publish a finalized critical habitat rule.
9
 

 

II. FACTUAL BACKGROUND  

 

A. Northern Mexican Garter Snake 

 

Historically, the northern Mexican garter snake existed in every county and sub basin in Arizona, 

with additional but limited distribution in New Mexico.
10

 The species reaches a maximum length 

of around 44 inches and ranges in color from olive to olive-brown to olive-gray with three stripes 

running the length of the body. The northern Mexican garter snake is considered riparian 

obligate, and is found predominately in three types of habitat: (1) source area wetlands; (2) large-

river riparian woodlands and forests; and (3) streamside gallery forests.
11

 The northern Mexican 

garter snake is an active predator, and its diet consists mainly of native amphibians and fishes, 

though it has also been known to include some species of toads, treefrogs, earthworms, deermice, 

salamanders, and leeches.
12

  

 

The Service concluded that the northern Mexican garter snake’s viability is threatened by habitat 

modification and destruction, the introduction of nonnative species, climate change, 

environmental contaminants, and other anthropomorphic factors.
13

 At the time of listing, there 

were only five northern Mexican garter snake populations in the United States, and the Service 

estimated that that the snake had been extirpated from as much as ninety percent of its historical 

range.
14

  

 

B. Narrow-Headed Garter Snake 

 

Widely considered one of the most aquatic garter snakes, the narrow-headed garter snake 

inhabits the Mogollon Rim in New Mexico and Arizona.
15

 The narrow-headed garter snake is 

small to medium sized with eyes set high on an unusually elongated head.
16

 It is tan or grey-

brown, and has brown, black, or reddish spots that fade near the snake’s tail. The narrow-headed 

                                                 
9
 16 U.S.C. §1533(b)(6)(C)(ii). 

10
 Endangered and Threatened Wildlife and Plants; Threatened Status for the Northern Mexican Gartersnake and 

narrow-headed Gartersnake, 78 Fed. Reg. 41,500, 41,503 (proposed July 10, 2013).  
11

 Id. at 41,502. 
12

 Endangered and Threatened Wildlife and Plants; 12-Month Finding on a Petition To List the Northern Mexican 

Gartersnake (Thamnophis eques megalops) as Threatened or Endangered With Critical Habitat, 71 Fed. Reg. 

56,227, 56,230 (Sept. 26, 2006). 
13

 Endangered and Threatened Wildlife and Plants; Threatened Status for the Northern Mexican Gartersnake and 

Narrow-Headed Gartersnake, 79 Fed. Reg. 38,678 (July 8, 2014) (to be codified at 50 C.F.R. 17). 
14

 Id. at 38,678, 38,681.  
15

 79 Fed. Reg. at 38,684. 
16

 79 Fed. Reg. at 38,683.  
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garter snake is associated with clear, rocky stream habitats, including pools and riffles, although 

it has also been observed using lake shoreline habitat in New Mexico.
17

 The snake relies almost 

exclusively on native fish for sustenance; however it has been known to consume nonnative 

species as they fit the appropriate fingerling class size.
18

  

 

The narrow-headed garter snake’s population density and distribution has significantly declined 

in areas where it was previously well-documented.
19

 By 2014, the narrow-headed garter snake 

could only be reliably detected at five of forty-one known localities.
20

 The Service expects that 

the remaining five populations will continue to decline.
21

  The narrow-headed garter snake is 

threatened by the introduction of nonnative species, both as predators and competition for prey, 

and habitat degradation exacerbated by industrial, municipal, and agricultural water pollution. 

The Service also found that the narrow-headed garter snake is uniquely susceptible to 

environmental change, particularly the effects of climate change.
22

  

 

C. Listing Process 
 

In light of the threats to the northern Mexican garter snake’s survival, on December 15, 2003 the 

Center petitioned the Service to list the northern Mexican garter snake as threatened or 

endangered.
23

 Although the Service initially determined in 2006 that listing was not warranted, 

after a legal challenge to this finding the Service agreed to conduct another status review in 

2008.
24

  The Service formally announced and initiated a status review for the northern Mexican 

garter snake in 2008,
25

 resulting in a second 12-month finding that listing was warranted for the 

northern Mexican garter snake, but that its listing was precluded by other listing priorities at that 

time.
26

  

 

The narrow-headed garter snake was proposed as a candidate species in 1991.
27

 In 2011 the 

Service announced the initiation of a status review for the narrow-headed garter snake and the  

Center submitted a status report for this species, urging the Service to take action to protect it 

under the Endangered Species Act.
28

  

                                                 
17

 Id. at 38,684.  
18

 Id. at 38,685.  
19

 Id. at  38,685-86.  
20

 Id. at 38,686-87.  
21

 Id. at 38,687. 
22

 Id. at 38,706.  
23

 78 Fed. Reg. at 41501. 
24

 Id. 
25

 Initiation of Status Review for the Northern Mexican Gartersnake (Thamnophis eques megalops), 73 Fed. Reg. 

30,596, 30,598 (May 28, 2008).  
26

 78 Fed. Reg. at 41501. 
27

 Animal Candidate Review for Listing as Endangered or Threatened Species, 56 Fed. Reg. 58,804 (Nov. 21, 1991). 
28

 See ANDREW HOLYCROSS & PHIL ROSEN, THE NARROW-HEADED GARTER SNAKE IN THE UNITED STATES: A 

REPORT ON ITS STATUS, NATURAL HISTORY, AND THREATS 1 (2011), 

https://www.biologicaldiversity.org/species/reptiles/narrow-headed_garter_snake/pdfs/Narrow-

headed_garter_snake_report_for_FWS_12-27-2011.pdf. 
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On July 25, 2011, the Center for Biological Diversity and the Service reached a legal settlement 

requiring the agency to make overdue decisions on whether to add 757 species, including the 

northern Mexican garter snake and narrow-headed garter snake, to the endangered list by 2018.
29

 

 

Following that agreement, the Service proposed to list both the northern Mexican garter snake 

and narrow-headed garter snake as threatened species on July 10, 2013.
30

 The Service 

concurrently proposed the designation of critical habitat for the northern Mexican garter snake 

and the narrow-headed garter snake on July 10, 2013.
31

 The Center submitted comments in 

support of listing the northern Mexican garter snake as well as in support of designating critical 

habitat.
32

  

 

On July 8, 2014 the Service published a final rule designating the northern Mexican garter snake 

and the narrow-headed garter snake as threatened.
33

  At that time the Service indicated its intent 

to finalize designation of critical habitat “in a separate rule in the future.”
34

 In the intervening 

years, the Service repeatedly published their intent to finalize critical habitat for the northern 

Mexican garter snake and the narrow-headed garter snake in the Unified Agenda, with estimated 

timelines being pushed further into the future each time.
35

 Most recently, in Fall 2016 the 

Unified Agenda indicated final action by August 2017.
36

 However, in April 2017 the Service 

withdrew the agenda item “to allow the Department to assess further the timing for the action,”
37

 

and that was the last time a critical habitat rule for these snakes appeared in updates to the 

                                                 
29

 Stipulated Settlement Agreement (Docket No. 42-1). In re Endangered Species Act Section 4 Deadline Litigation 

(D.D.C. Case No. 1:10-cv-0377-EGS) (filed July 12, 2011). 
30

 See 78 Fed. Reg. 41,500 (July 10, 2013). 
31

 Endangered and Threatened Wildlife and Plants; Designation of Critical Habitat for the Northern Mexican 

Gartersnake and narrow-headed Gartersnake, 78 Fed. Reg. 41,550 (proposed July 10, 2013). 
32

 Center for Biological Diversity, Comments on Proposed Listings (78 Fed. Reg. 41,500, July 10, 2013) and 

Proposed Designation of Critical Habitats (78 Fed. Reg. 41,550, July 10, 2013) for the Northern Mexican 

Gartersnake and narrow-headed Gartersnake, Aug. 27, 2013.  
33

 See 79 Fed. Reg. at 38,678. 
34

 Id. 
35

 E.g. Dept. of the Interior, Endangered and Threatened Wildlife and Plants; Critical Habitat Designation for Two 

Arizona Gartersnakes (Northern Mexican Gartersnake and Narrowheaded Gartersnake), Fall 2015, RIN 10-AZ35, 

available at https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201510&RIN=1018-AZ35; Dept. of the 

Interior, Endangered and Threatened Wildlife and Plants; Critical Habitat Designation for Two Arizona 

Gartersnakes (Northern Mexican Gartersnake and Narrowheaded Gartersnake), Spring 2016, RIN 10-AZ35, 

available at https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201604&RIN=1018-AZ35 (last visited 

July 30, 2018) . 
36

 Dept. of the Interior, Endangered and Threatened Wildlife and Plants; Critical Habitat Designation for Two 

Arizona Gartersnakes (Northern Mexican Gartersnake and Narrowheaded Gartersnake), Fall 2016, RIN 10-AZ35, 

available at https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=1018-AZ35 (last visited 

August 16, 2018). 
37

 Dept. of the Interior, Endangered and Threatened Wildlife and Plants; Critical Habitat Designation for Two 

Arizona Gartersnakes (Northern Mexican Gartersnake and Narrowheaded Gartersnake), Spring 2017, RIN 10-

AZ35, available at https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201704&RIN=1018-AZ35 (last 

visited July 30, 2018). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201510&RIN=1018-AZ35
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201604&RIN=1018-AZ35
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=1018-AZ35
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201704&RIN=1018-AZ35
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Unified Agenda. To date, the Service has not finalized designations of critical habitat for either 

the northern Mexican garter snake or the narrow-headed garter snake.  

 

III. Violations of the Endangered Species Act  

 

The Service is in violation of the Endangered Species Act by failing to designate critical habitat 

for the northern Mexican garter snake and the narrow-headed garter snake within the statutory 

timeframes required under the Act.
38

 The Service unlawfully failed to designate critical habitat 

concurrently with its July 8, 2014 rule listing both species as threatened.
39

 Although the Service 

published a proposed critical habitat rule for the northern Mexican garter snake and the narrow-

headed garter snake on July 10, 2013, it violated the Act by failing to issue a final rule within 

one year of that proposed rule.
40

  

 

Consequently, the Service has failed to timely designate critical habitat for the northern Mexican 

garter snake and the narrow-headed garter snake, and is in violation of Section 4 of the 

Endangered Species Act. The Service will continue to be in violation of the Act until it publishes 

final rules designating critical habitat for the northern Mexican garter snake and the narrow-

headed garter snake. If the Service does not remedy this violation within the next sixty days, the 

Center intends to file suit in federal court. Please contact me if you have any questions or if you 

would like to discuss this matter.  

 

Sincerely,  

 

 
 

Jennifer Loda, Amphibian and Reptile Staff Attorney  

Holly Ingram, Law Clerk 

Center for Biological Diversity  

1212 Broadway, Suite 800 

Oakland, CA 94612 

(510) 844-7100 x336 

JLoda@BiologicalDiversity.org 

                                                 
38

 See 16 U.S.C. §§1533(a)(3)(A)(i), 1533(b)(6)(C) (requiring the Service to designate critical habitat concurrently 

with listing a species or within the following year).   
39

 Id. § 1533(a)(3)(A)(i). 
40

 Id. § 1533(b)(6)(A)(ii)(I). 


