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Via Facsimile and Overnight Mail 
 
December 6, 2010 
 
Hon. Ken Salazar, Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington DC 20240 
FAX: (202) 208-6956 
 
Hon. Gary Locke, Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Ave., NW 
Washington, DC 20230 
FAX: (202) 482-2741 
 
 

Re:  Court-Ordered Reconsideration of Definition of an “Endangered Species” Under 
the Endangered Species Act  

 
Dear Secretaries Salazar and Locke: 
 

On behalf of our millions of members who care deeply about the plight of endangered 
species throughout the world, we urge you to take the opportunity provided by a recent U.S. 
District Court ruling to clarify the interpretation of “endangered” under the federal Endangered 
Species Act (“ESA”) in a manner consistent with the Act’s conservation purpose.  While the 
ruling itself concerns the polar bear, the larger issues raised could affect every listing decision 
going forward, as well as many listing decisions that have already been made and, particularly, 
for species threatened by global warming.   

 
In a November 4, 2010, ruling in ongoing litigation over the listing status of the polar 

bear, U.S. District Court Judge Emmett Sullivan rejected an argument that the plain language of 
the Endangered Species Act requires that extinction be “imminent” before a species can be listed 
as endangered under the ESA.  The Court ordered the U.S. Fish and Wildlife Service, by 
December 23, 2010, to reconsider or further explain its current position, developed in the context 
of the polar bear litigation that “imminence” is a required element of any “endangered” listing.    
 
 We believe, however, that the implications of this interpretation could stretch well 
beyond the polar bear.  For that reason we urge you to reconsider the agency’s position.  
Continuing to assert that extinction must be “imminent” for a species to be listed as endangered 
is wrong legally, wrong as a policy matter, and inconsistent with past practice.   
 
 First, as a legal matter the ESA’s definition of an “endangered species” does not require 
that a species be at an “immediate” or “imminent” risk of extinction.  Rather, the statute defines 
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an endangered species as “any species which is in danger of extinction.” 16 U.S.C § 1532(3).  If 
Congress wished to require that a species could only be listed as endangered if it risked imminent 
extinction, it could have done so.  It did not.    
 
 Second

 

, as a policy matter, adopting the position that a species must be at risk of 
imminent extinction before the ESA protects it as an endangered species is misguided.  The 
overarching purpose of the ESA is to prevent extinction.  Yet the view of the ESA advanced in 
the polar bear case would effectively foreclose the most protective parts of the Act from taking 
effect until it is almost too late.  Even more disturbingly, this definition would prevent protection 
of a species as endangered even if the odds of extinction were overwhelmingly high.  Thus, for 
example, under the interpretation of the term “endangered” set forth by the government in the 
polar bear case, a species facing a 95% chance of extinction within 50 years would not qualify as 
an “endangered” species.  This flies in the face of good conservation policy, which should 
provide animals at high risk of extinction the highest levels of protection.   

Third, the position that the risk of extinction needs to be imminent for a species to be 
listed as endangered is inconsistent with past practice.  In fact, so far as we are aware, the 
Department of the Interior has never previously argued that the imminence of an extinction risk 
is the controlling factor for an endangered listing.   Indeed, there are several instances where 
species have been granted endangered status based on a risk of extinction in a century or more.1

  

  
Thus, if this new interpretation of the Act is adopted, protections now afforded to many of the 
over 1,000 species currently classified as “endangered” could be put at risk.  This is particularly 
true for animals and plants at risk due to global warming. 

We urge you to take this opportunity to reverse the interpretation of the ESA now being 
advanced in the polar bear case and instead clarify that a species facing a high risk of extinction 
is, in fact, an endangered species, even if that risk is not imminent in nature.   
  

 
Yours Sincerely,  
 
 
Frances Beinecke 
President 
Natural Resources Defense Council 
 

Rodger Schlickeisen 
President and Chief Executive Officer 
Defenders of Wildlife 

                                                           
1For example, in the final ESA recovery plan for the Steller’s eider, the Secretary of the Interior stated that 
reclassification of the eider from threatened, to endangered will be considered when the probability of extinction 
within 100 years exceeds 20% for three consecutive years. U.S. Fish and Wildlife Service, 2002.  Steller’s Eider 
Recovery Plan at  9.  Available at http://ecos.fws.gov/docs/recovery_plans/2002/020930b.pdf.  Similarly, the Secretary 
of Commerce listed a beluga whale population as endangered after finding that the species faced a 26% chance of 
extinction within 100 years.  Endangered and Threatened Species; Endangered Status for the Cook Inlet Beluga 
Whale, 73 Fed. Reg. 62919, 62923 (Oct. 22, 2008).  The Secretary of Commerce also uplisted a distinct population 
segment of the Steller sea lion from threatened to endangered upon a finding that the stock faced a greater than five 
percent risk of extinction in 100 years.  See Threatened Fish and Wildlife; Change in Listing Status of Steller Sea 
Lions under the Endangered Species Act, 60 Fed. Reg. 51968, 51972 (Oct. 4, 1995)(“an endangered population may 
be defined as one with a greater than 5 percent chance of extinction over the next 100 years.”). 

http://ecos.fws.gov/docs/recovery_plans/2002/020930b.pdf�
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Larry Schweiger 
President and CEO 
National Wildlife Federation 
 
Michael Brune  
Executive Director  
Sierra Club 

 
Gene Karpinski 
President 
League of Conservation Voters 

 
David Yarnold  
President 
National Audubon Society 

 
Trip Van Noppen 
President 
Earthjustice 
 
William H. Meadows 
President 
Wilderness Society 

 

Phil Radford 
Executive Director 
Greenpeace USA 
 
Thomas C. Kiernan 
President 
National Parks Conservation Association 
 
Carroll Muffett 
President and CEO 
Center for International Environmental Law 
 
Margie Alt 
Executive Director 
Environment America 
 
Carter Roberts 
President and CEO 
World Wildlife Fund 
 
Bob Wendelgass 
President 
Clean Water Action 

  
 
 
cc: Nancy Sutley, Chair, White House Council on Environmental Quality  

Dr. Jane Lubchenco, Administrator, National Oceanic and Atmospheric Administration 
Rowan Gould, Acting Director, U.S. Fish and Wildlife Service 
 


