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February 21, 2013

Re: 60 Day Notice of Intent to Sue for Violations of Section 9 of the Endangered Species
Act; Notice of Violations of the California Endangered Species Act, California’s
Fully Protected Species Laws, the Bald and Golden Eagle Protection Act and the
Migratory Bird Treaty Act

Dear Messrs. Leahy, Reardon, Andrews, Lohoefener, Brown and Rodriquez, and Mses. Verder-
Carlos, Prichard, and Jewell:

We are writing to request that you take immediate action to remedy the California
Department of Pesticide Regulation’s (“DPR’s”) ongoing violations of the Endangered Species
Act (“ESA”), 16 U.S.C. § 1531-1544, the California Endangered Species Act, Cal. Fish & Game
Code 8§ 2050 et seq., California’s Fully Protected Species laws, Cal. Fish & Game Code § 3511,
the Bald and Golden Eagle Protection Act, 16 U.S.C. 88 668-668c, and the Migratory Bird
Treaty Act, 16 U.S.C. § 703-712, resulting from the take of protected species arising out of
DPR’s pesticide registration programs. Specifically, registration and approval of second
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generation anticoagulant rodenticides (“SGAR”)-brodifacoum, bromadiolone, difethialone, and
difenacoum-results in death and injury of the San Joaquin kit fox (“kit fox™), Pacific fishers,
golden eagles, migratory birds and other animals that are protected under federal and state law.

This letter also serves as an official 60-day notice under the ESA’s citizen suit provision,
16 U.S.C. § 1540(g), of our intent to file suit in federal court to enforce the ESA if you do not act
within the next 60 days to remedy the on-going violations of the prohibition against “take” of
threatened and endangered species under section 9 of the ESA. Id. § 1538(a)(1). This notice is
submitted on behalf of the Center for Biological Diversity (“Center”)— a national, nonprofit
conservation organization that is headquartered in San Francisco with more than 450,000
members and online activists dedicated to the protection of endangered species and wild places.
The Center’s Pesticides Reduction Campaign aims to secure programmatic changes in the
pesticide registration process and to stop toxic pesticides from contaminating fish and wildlife
habitats. The Center has offices throughout the United States including offices in San Francisco,
Los Angeles, and Joshua Tree, California.

The Center appreciates the work by DPR to initiate steps towards greater regulation of
SGARs and the time that staff have taken to discuss this matter with the environmental
community and affected stakeholders. However, we remain concerned that without immediate
action further death, injury, harm, harassment, and disturbance of legally protected species will
occur. Moreover, the Center maintains that both immediate and robust controls are necessary to
fully address the problem of deaths and poisoning of non-target protected species.

Approximately 40% of active ingredients of SGARs used in California are applied by
licensed applicators.! Regulation of SGARSs as restricted use materials, which would permit
continued use by licensed applicators, would still allow a large percentage of use of those
products. Use by licensed applicators would also still allow SGARs to be consumed by non-
target organisms and allow bio-accumulation in the food chain. DPR would still be liable for
death, injury, harm, harassment and disturbance of protected species because there would be no
controls on the consumption of SGAR poisoned rodents by upper level predators that would then
succumb to rodenticide poisoning themselves. For this reason, more strict controls on the use of
SGARs in California are necessary to avoid violations of the ESA.

l. FACTUAL BACKGROUND

A. Rodenticides and Second Generation Anticoagulants

Rodenticides are designed to kill mammals, so their effects on humans and non-target
mammals are qualitatively the same as their effects on target pests. Poisoning occurs by
ingestion of bait, or via consumption of poisoned animals. Rodenticides can be divided into
three broad classes in terms of their effects: first generation anticoagulants, second generation
anticoagulants, and nonanticoagulants. SGARSs pose the greatest ongoing threat to wildlife.

12013 CDPR, Second Generation Anticoagulant Registration, Sales & Use Information (February 14, 2013)
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The first- and second generation anticoagulants interfere with blood clotting and death
results from hemorrhage. For both first generation and second generation anticoagulants,
primary manifestations include nosebleeds, bleeding gums, hematuria, melena, and extensive
ecchymoses (bruises). Animals may also have symptoms of anemia, including fatigue and
difficulty breathing on exertion. If the poisoning is severe, the animal may progress to shock and
death.

SGARSs, which include brodifacoum, bromadiolone, difenacoum, and difethialone, are
acutely toxic and have a high risk of severe unintended poisoning for children, pets, and other
non-target wildlife. This is due to the fact that second-generation anticoagulants remain in the
body longer than first generation anticoagulants, with half-lives of up to 350 days, and may also
accumulate in an animal’s body when consumed during multiple feedings. As a result, predatory
birds and mammals that feed on dead poisoned rodents or live rodents that have received a sub
lethal dose are especially vulnerable to secondary poisoning from SGARSs.

B. Second Generation Anticoagulants Lead to Direct Mortality of Non Target
Wildlife

SGAR’s contribute to deaths of significant numbers of non target wildlife because the
physiological effects of anticoagulants are not limited to the target animal or the animal that
originally ingests the anticoagulant. SGAR’s greater acute toxicity increases the potential for
primary poisoning amongst non-target species, meaning that the non-target species may be killed
after only one feeding of rodenticide bait.? In addition, the longer tissue half-lives of SGARs
enhance the potential for bioaccumulation in non-target predators in particular and increase the
risk of secondary poisoning.?

Non target wildlife deaths due to the exposure to SGARs are well documented in the
scientific literature.” Studies of upper level predators have shown anticoagulant rodenticide
toxicosis in 6% of raptors tested.”> A study conducted on bobcats and mountain lions discovered
a highly significant correlation between anticoagulant rodenticides and death from notoedric
mange.® In the study, 31/39 bobcats had detectable levels of brodifacoum.” One bobcat died
directly due to brodifacoum toxicity, and 4/4 mountain lions had detectable levels of
brodifacoum — with two of the lions dying from direct exposure to anticoagulant rodenticides.?

2 Thomas et al. 2011, Second generation anticoagulant rodenticides in predatory birds: probabilistic characterization
of toxic liver concentrations and implications for predatory bird populations in Canada. Environment International
37:914-920.

31d.

4 Eason et al 2002. Assessment of Risks of Brodifacoum to Non-target Birds and Mammals in New Zealand,
Ecotoxicology, 11, 35-48 2002.

5 Murray 2011. Anticoagulant rodenticide exposure and toxicosis in four species of birds of prey presented to a
wildlife clinic in Massachusetts, 2006-2010. J Zoo Wildl Med. 2011 Mar;42(1):88-97.

6 Riley S.P.D. et al. (2007) Anticoagulant Exposure and Notoedric Mange in Bobcats and Mountain Lions in Urban
Southern California. J. Wildlife Management 71(6) 1874-1884.

7 1d.

8 1d.
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Wildlife mortality incident poisoning reports and necropsies have also indicated the
persistent problem of mortality to non target organisms from anticoagulant rodenticides. Recent
studies in California by DPR found that brodifacoum was likely involved in 13% of reported
animal mortalities and bromadiolone was likely involved in approximately 3% of reported
animal mortalities.® Nationwide wildlife mortality incident reports compiled by the U.S.
Environmental Protection Agency (“EPA”) demonstrate poisoning and deaths to non-target
wildlife for several decades.™

C. Sublethal Effects of Second Generation Anticoagulants Contribute to
Wildlife Deaths

Even if exposed wildlife survive after anticoagulant rodenticide intoxication, the animal
still may suffer possible disruptions in vital physiological processes. Damage to the heart muscle
has been shown in both birds and mammals following brodifacoum exposure.** Liver damage,
disruptions of physiological processes leading to osteoporosis, or calcium remobilization and
deposition in the circulatory system are all possible because of the impact upon vitamin K
biochemistry.** Unusual ranging behavior in bobcats was positively associated with increased
levels of antocuagulant rodenticides. The presence of anticoagulants is also associated with
other diseases and may act synergistically with natural environmental stressors to increase
susceptibility to naturally occurring lethal diseases.*® Multiple studies have shown that even sub-
lethal doses can cause clotting, biochemical abnormalities (including glucose and liver function
markers), and physiological abnormalities (including statistically significant decreased body
weight, increased liver size, increased heart size, and increased kidney size), which could or did
cause mortality in the laboratory setting.**

Other sub lethal effects at dose levels orders of magnitude below lethal levels have been
reported.” Sub-lethal doses of brodifacoum caused abortions and reduced lambing rates in
sheep.'® Several studies also indicate that sub-lethal concentrations of second generation
anticoagulants may cause mortality to embryos.!” The increased sensitivity of exposed wildlife

9 DPR 2012, Memorandum: Second Generation Anticoagulant Rodenticides (draft) from Deborah Daniels,
DVM,Senior Environmental Scientist (September 19, 2012).

10 EPA 2013, Compilation of Rodenticide Wildlife Mortality Incident Reports Between 1971-2012 (January 29,
2013).

11 Rahmy 1993, Myocardial alterations in animals intoxicated with an anticoagulant rodenticide. J. Egypt. Ger. Soc.
Zool. 12C: 87-98.

12 Knopper et al 2007, Bone Density and breaking strength in UK raptors exposed to second generation
anticoagulant rodenticides. Bull Environ Contam Toxicol 78:249-251.

13 Riley et al. 2007, Anticoagulant Exposure and Notoedric Mange in Bobcats and Mountain Lions in Urban
Southern California, J. Wildlife Management 71(6) 1874—-1884.

14 DPR 2012, Memorandum: Second Generation Anticoagulant Rodenticides (draft) from Deborah Daniels,
DVM,Senior Environmental Scientist (September 19, 2012).

15 USEPA 1998, Reregistration Eligibility Decision (RED) Rodenticide Cluster, EPA738-R-98-007; USEPA 2004,
Potential Risks of Nine Rodenticides to Birds and Nontarget Mammals: a Comparative Approach (July 2004).

16 Godfrey 1985, Non-target and secondary poisoning hazards of “second generation” anticoagulants. Acta
zoologica fennica 173: 209-212.

17 Laas et al. 1985, Retention of brodifacoum in sheep tissues and excretion in faeces, New Zealand J. Agric. Res.
28:357-359; Godfrey et al. 1989, Preliminary dosing trials of a new anticoagulant, brodifacoum, as a toxicant for the
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following a re-exposure is expected given the cumulative mode of action demonstrated with all
the anticoagulant rodenticides.

The majority of some raptor species like red tailed hawks and great horned owls in
proximity to the human population now carry multiple rodenticide residues, primarily second
generation anticoagulants.® This extensive pre-exposure in wildlife populations can lead to a
general increase in susceptibility to anticoagulation and hemorrhaging resulting from
consumption of anticoagulant rodenticides. Current rodenticide assessments are carried out on
individual compounds and fail to acknowledge that the second-generation anticoagulants (as well
as some of the first generation anticoagulants) act on the same receptors as they bioaccumulate in
the animal making their impact additive.

A particularly worrisome research finding has been the report of brodifacoum toxicosis
in neo-natal dogs following a past sub-lethal exposure in the mother.*® The risk of trans-
placental transfer is of obvious concern given the high proportion of mammals found carrying
residues, including endangered species such as the San Joaquin kit fox.

D. Wildlife is Broadly Exposed to Second Generation Anticoagulants

Second-generation anticoagulant rodenticides have long been of concern for wildlife.?
In 1999, the California Department of Fish and Wildlife was sufficiently concerned about one of
the second-generation anticoagulants — brodifacoum — that it requested DPR to reevaluate all
rodenticides containing that active ingredient.”* Between 1994 and 2000 in California, second-
generation anticoagulants were detected in 70% of mammals and 68% of birds examined; signs
of intoxication were seen in 43% of exposed wildlife.?? In 2000, the list of potentially affected
mammals was already extensive including coyote, red and gray fox, raccoon, bobcat, mountain
lion as well as the endangered San Joaquin kit fox. As for raptors, golden eagles and barn owls
were showing the highest exposure levels.

EPA found that incident reports have identified many taxa of non-target animals exposed
to rodenticides, including strict carnivores such as mountain lions, bobcats, hawks and owls;
omnivores such as coyotes, foxes, skunks and raccoons; and granivores and herbivores such as
squirrels and deer. EPA’s ecological incident report documents anticoagulant residues in 27
avian species and 17 mammalian species.?

rabbit, Oryctolagus cimiculus (L.). New Zealand J. Exper.Agric. 8:1-5; Munday et al 2003, Brodifacoum toxicosis
in two neonatal puppies. Vet Pathol. 40:216.

18 Thomas et al. 2011, Second-generation anticoagulant rodenticides in predatory birds: Probabilistic
characterisation of toxic liver concentrations and implications for predatory bird populations in Canada.
Environment International 37:914-920.

19 Munday et al. 2003, Brodifacoum toxicosis in two neonatal puppies. Veterinary Pathology 40:216.

20 Alterio 1996, Secondary poisoning of stoats (Mustela erminea), feral ferrets (Mustela furo), and feral house cats
(Felis catus) by the anticoagulant poison, brodifacoum, New Zealand Journal of Zoology, 1996, Vol. 23: 331-338.
21 DPR 1999, Notice of proposed reevaluation of pesticide products, California Notice 99-7 (December 30, 1999).
22 Hosea 2000, Exposure of non-target wildlife to anticoagulant rodenticides in California. In: Salmon, T.P.

and A.C. Crabb, (eds.) Proceedings of the Nineteenth Vertebrate Pest Conference. University of California, Davis,
CA. 236-244.

23 USEPA 2008, Risk Mitigation Decision for Ten Rodenticides (May 28, 2008).
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Recent data from DPR indicates that there has been an increase in rodenticide exposure in
California. Between 1995 and 2011, approximately 73% of animals tested had residues of at
least one SGAR.* Difethialone residues were found in approximately 8% of the animals
analyzed.® Bromadiolone residues were found in approximately 37% of the animals analyzed,
and bromadiolone was likely involved in approximately 3% of animal mortalities.?

Brodifacoum was the most widespread and lethal SGAR. Brodifacoum residues were
found in approximately 69% of the 492 animals tested by DPR, and brodifacoum was likely
involved in 13% of animal mortalities.”” The 2011 Scientific Advisory Panel convened by the
United States Environmental Protection Agency also concluded that terrestrial food chains were
widely contaminated with brodifacoum, the most studied SGAR to date. Birds of prey are
especiallz% subject to secondary poisoning from brodifacoum via ingestion of contaminated
animals.

Recent data from Canada indicate that it is becoming difficult to find uncontaminated
great horned owls or redtailed hawks, and that the majority of birds in proximity to the human
population now carry multiple rodenticide residues, primarily second generation
anticoagulants.® California’s large percentage of wildlife within close proximity of the wildlife-
urban interface create similarly negative correlations between populated centers and rodenticide
poisonings. A spatial analysis of raptor incidents in San Diego, Fresno, Kern and Madera
counties in California suggested a higher number of rodenticide detections in urban areas with
higher population density.* Similarly, a study of bobcats and mountain lions in the Santa
Monica area showed exposure rates to SGARS near urbanized areas of southern California
pervasive.*> The prevalence of rodenticide poisoning and exposure is also indicated in wildlife
mortality incident reports compiled by the EPA demonstrating poisoning and deaths to non target
wildlife for several decades.*

I

24 DPR 2012, Memorandum: Second Generation Anticoagulant Rodenticides (draft) from Deborah Daniels,
DVM,Senior Environmental Scientist (September 19, 2012).

25 1d.

26 Id.

27 1d.

28 Thomas 2011, Second generation anticoagulant rodenticides in predatory birds: probabilistic characterization of
toxic liver concentrations and implications for predatory bird populations in Canada. Environment International
37:914-920.

29 Id.

30 Lima et al. 2010. Assessing some potential environmental impacts from agricultural anticoagulant uses. Proc.
24th Vertebr. Pest Conf. (R.M. Timm and K.A. Fagerstone, Eds.) University of California; Earthjustice 2012,
Comments on Notice of Proposed Decision to Renew Pesticide Product Registrations for 2013, Director’s Findings
and Public Report, California Notice 2012-14 (December 7, 2012).

31 Riley 2007, Anticoagulant Exposure and Notoedric Mange in Bobcats and Mountain Lions in Urban Southern
California. J. Wildlife Management 71(6) 1874-1884.

32 EPA 2013, Compilation of Rodenticide Wildlife Mortality Incident Reports Between 1971-2012 (January 29,
2013).
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E. Legally Protected Wildlife is Frequently Poisoned and Killed by SGARs

The pervasive nature of SGARSs in the environment and food chain lead to lethal and sub-
lethal harm to endangered species. Recent comprehensive data from EPA, DPR and scientific
journals document poisonings and deaths of the San Joaquin kit fox, golden eagle, Pacific Fisher,
and numerous migratory bird species.®

i. San Joaquin kit fox (Vulpes macrotis mutica)

Besides significant habitat loss, a major threat to the kit fox are rodenticides used in
agriculture, commercial, and residential areas in the Central Valley. Kit foxes’ small-mammal
prey base has been significantly reduced by rodenticides, which not only kill kit foxes’ prey, but
also kill kit foxes when they build up in the foxes” bodies. Exposure of kit foxes to rodenticides
is widespread. In one study 87% of kit foxes in Bakersfield had been exposed to anticoagulant
rodenticides from commensal rodents.*

EPA reported in a recent endangered species assessment that exposure of the endangered
kit fox to the second generation anticoagulant brodifacoum is extensive.>® EPA further
determined that the use of rodenticides containing the second generation anticoagulants
brodifacoum,* bromadiolone,®’ difethialone,® and difenacoum® are likely to adversely affect
several ESA listed species species including the kit fox. The EPA has determined that there is
such a high risk of kit foxes consuming poisoned rodents that use of rodenticides in the range of
the kit fox will almost certainly lead to mortality.** Pesticide laboratory reports conducted by the
California Department of Fish and Wildlife have validated this analysis. Necropsy reports
demonstrate high levels of brodifacoum coupled with internal hemorrhaging indicating that kit
foxes were killed due to lethal doses of second generation anticoagulants.*

33 1d.; DPR 2012, Memorandum: Second Generation Anticoagulant Rodenticides (draft) from Deborah Daniels,
DVM,Senior Environmental Scientist (September 19, 2012); Gabriel et al. (2012) Anticoagulant Rodenticides on
our Public and Community Lands: Spatial Distribution of Exposure and Poisoning of a Rare Forest Carnivore. PL0oS
ONE 7(7): e40163. doi:10.1371/journal.pone.0040163.

34 McMillan 2008, Anticoagulant Rodenticide Exposure in an Urban Population of the Joaquin Kit Fox. Proc. 23rd
Vertebr. Pest Conf.

35 EPA 2012, Risks of brodifacoum use to the federally threatened Alameda whipsnake (Masticophis lateralis
euryxanthus) and the federally endangered salt marsh harvest mouse (Reithrodontomys raviventris) and San Joaquin
kit fox (Vulpes macrotis mutica). March 30 2012. Appendix D.

36 EPA. (March 30, 2012) Letter from S. Bradbury (EPA) to G. Frazier (FWS) regarding Endangered Species Act
consultation for brodifacoum.

37 EPA. (September 30, 2011) Letter from A. Pease (EPA) to G. Frazier (FWS) regarding Endangered Species Act
consultation for bromadiolone.

38 EPA. (September 30, 2011) Letter from A. Pease (EPA) to G. Frazier (FWS) regarding Endangered Species Act
consultation for difethialone.

39 EPA. (March 30, 2012) Letter from S. Bradbury (EPA) to G. Frazier (FWS) regarding Endangered Species Act
consultation for difenacoum.

40 EPA (2012) Risks of brodifacoum use to the federally threatened Alameda whipsnake (Masticophis lateralis
euryxanthus) and the federally endangered salt marsh harvest mouse (Reithrodontomys raviventris) and San Joaquin
kit fox (Vulpes macrotis mutica). March 30 2012.

41 Department of Fish and Game 2007. Pesticide Laboratory Report, Lab. No: P-2386, E.P. No: L-200-04.
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ii. Golden Eagle (Aquila chrysaetos)

Golden eagles are susceptible to secondary rodenticide poisoning when they consume
rodents that have ingested SGARs. EPA has reported numerous incidents of golden eagle deaths
associated with brodifacoum exposure in California.** Exposure of golden eagles to
brodifacoum in New York has also been confirmed in the scientific literature.*® Necropsy
reports from the California Department of Fish and Wildlife document golden eagle mortality
from low level brodifacoum exposure.** A recent report by DPR indicates that as many as 8
golden eagles have been contaminated with detectable levels of brodifacoum in California.*®

iil. Pacific fisher (Martes pennanti pacifica)

Wildlife far from urban setting have also been adversely affected by SGARs. The Pacific
fisher, which lives in remote forested areas, has also been impacted by anticoagulant poisonings.
Secondary exposure to anticoagulant rodenticides occurs by either consuming tissues of exposed
or poisoned prey or by consuming undigested bait in a rodent’s stomach. In a recent study,
scientists autopsied 58 carcasses of the critically endangered Pacific fisher and detected
brodifacoum in approximately 75%.* Mortality due to brodifacoum exposure was also recorded
in several individuals.*’

1. LEGAL BACKGROUND

A. Registration of Pesticides by DPR

Before a new pesticide may be offered for sale in California, it must first be registered
both by the EPA and by DPR. See 7 U.S.C. § 136a; Food & Agr. Code § 12811. Upon receipt
of a registration application, DPR must conduct a “thorough and timely evaluation.” Food &
Agr. Code § 12824. DPR has broad discretion to refuse to register a pesticide when there are
adverse effects, greater environmental detriments than benefits, reasonable alternatives, or data
that a pesticide is detrimental to vegetation, domestic animals, or public health and safety. Food
& Agr. Code § 12825.

During the registration process, DPR must also give “special attention” to a number of
factors set forth in the agency’s implementing regulations, including the “[p]otential for
environmental damage,” and “[t]he availability of feasible alternatives.” 3 Cal. Code Regs.

8 6158. “If any of these factors are anticipated to result in significant adverse impacts which

42 EPA 2012, Brodifacoum Effects determination, Appendix-D Wildlife incidents.

43 Stone 1999, Poisoning of wildlife with anticoagulant rodenticides in New York. Journal of Wildlife Diseases,
35(2):187-193

44 EPA 2004, Potential Risks of Nine Rodenticides to Birds and Nontarget Mammals: a Comparative Approach
(July 2004).

45 DPR 2012, Memorandum: Second Generation Anticoagulant Rodenticides (draft) from Deborah Daniels,
DVM,Senior Environmental Scientist (September 19, 2012)

46 Gabriel 2012, Anticoagulant Rodenticides on our Public and Community Lands: Spatial Distribution of Exposure
and Poisoning of a Rare Forest Carnivore. PLoS ONE 7(7): e40163. doi:10.1371/journal.pone.0040163

47 1d.
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cannot be avoided or adequately mitigated,” the regulations provide that “registration will not be
granted unless [DPR] makes a written finding that the anticipated benefits of registration clearly
outweigh the risks.” 1d.

Once a pesticide is registered by DPR, it is only available for use in California subject to
the restrictions and requirements placed upon that product by DPR. Any use of the pesticide in
California is, therefore, done pursuant to the restrictions and directions DPR has placed upon it.

B. Reevaluation of Pesticides by DPR

California law directs DPR to “develop an orderly program for the continuous evaluation
of all pesticides actually registered.” Food & Agr. Code § 12824. To this end, DPR’s
regulations direct the agency to “investigate all reported episodes and information received by
the [DPR] that indicate a pesticide may have caused, or is likely to cause, a significant adverse
impact, or that indicate there is an alternative that may significantly reduce an adverse
environmental impact.” 3 Cal. Code Regs. § 6220.

“If [DPR] finds from the investigation that a significant adverse impact has occurred or is
likely to occur or that such an alternative is available,” the regulations provide that “the pesticide
involved shall be reevaluated.” Id. In addition, a pesticide must be reevaluated “when certain
factors have been found,” including a “fish or wildlife hazard,” and “discovery that data upon
which a registration was issued is false, misleading, or incomplete.” 3 Cal. Code Regs. 8 6221.

Once DPR places a pesticide into reevaluation, the registrant must submit to the agency
all data required for registration of a new pesticide by the U.S. EPA and by DPR and has not
previously been submitted to the department within two years. 3 Cal. Code Regs. § 6222(a). In
conducting the reevaluation process “[DPR] shall act expeditiously to protect against risks to
human health and the environment.” Id. At the conclusion of reevaluation, DPR must
“determine if the pesticide [under reevaluation] should be classified as a restricted material. . .
and if additional restrictions on use are necessary, or if action [to suspend or cancel registration]
should be taken.” 3 Cal. Code Regs. § 6224.

C. Renewal of Pesticides by DPR

“Every [pesticide] registration expires on December 31st of each year, except when
renewal is applied for within one month thereafter . . .” Food & Agr. Code § 12817. As when a
pesticide is registered for the first time, the law provides that “[a]ll pesticides for which renewal
of registration is sought also shall be evaluated . . .” Food & Agr. Code 8§ 12824. By regulation,
“renewal shall be issued within 60 days after [DPR] receives an accurate and complete renewal
application,” unless the agency initiates proceedings to cancel the registration. 3 Cal. Code
Regs. § 6215(b). If DPR renews registration “without a reevaluation,” the regulations direct
DPR to “make a written finding that [it] has not received sufficient information necessitating
reevaluation . ..” 3 Cal. Code Regs. 6215(c).
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I11.  ADMINISTRATIVE PROCEEDINGS

Federal and state agencies have been reporting the harm of SGARs for at least fifteen
years. Pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”), EPA re-
registered several rodenticides in 1998, including the second-generation anticoagulants
brodifacoum and bromadiolone.*® At that time, EPA acknowledged “data suggesting that there
may be a potential problem involving accidental non-target and secondary exposures to
wildlife,” and the agency stated that it would “be reviewing, and would be interested in
receiving, State wildlife incident data for all rodenticides to better understand the extent of this
potential problem.” Id.

Several second-generation anticoagulant rodenticides are registered for use in California
by DPR. On December 30, 1999, at the request of the California Department of Fish and Game,
DPR announced its decision to reevaluate all registered rodenticides that contain the active
ingredient brodifacoum.*

In July 2004, EPA published a report that concluded second-generation anticoagulants —
and brodifacoum in particular — “present the highest potential overall primary and secondary
risks to birds and nontarget mammals.>® Two years later EPA confirmed that “several
monitoring programs have found that a major portion of some animal populations are being
exposed to second-generation anticoagulant rodenticides.””* The U.S. Fish & Wildlife Service
reviewed EPA’s Comparative Approach and concluded that “the prevalence of rodenticides in
wild birds and mammals indicates that current restrictions are not sufficient to hinder their spread
to nontarget organisms.”®* The U.S. Fish & Wildlife Service determined that “second-generation
rodenticides have proven to be a greater threat to nontarget wildlife due to their high toxicity and
ability to bioaccumulate in tissue.” Id.

In late 2005, DPR proposed that brodifacoum-based rodenticides be restricted to indoor
structural use only and recommended a number of additional mitigation measures.>® However,
DPR withdrew its proposal following opposition from the pest-control industry. Id.

In May 2008, EPA published its risk-mitigation decision for rodenticide bait products
containing the second-generation anticoagulants brodifacoum, bromadiolone, difenacoum, and
difethialone. Therein, EPA described in detail the evidence that second-generation
anticoagulants are having a significant adverse impact on non-target wildlife, and the agency
concluded that “widespread exposures to second-generation anticoagulants are occurring

48 63 Fed. Reg. 48,729 Initiation of Rodenticide Stakeholder Process and Availability of Zinc Phosphide and
Rodenticide Cluster Reregistration Eligibility Decision Documents (Sept. 11, 1998).

49 DPR 1999, Notice of proposed reevaluation of pesticide products, California Notice 99-7 (December 30, 1999).
50 EPA 2004, Potential Risks of Nine Rodenticides to Birds and Nontarget Mammals: a Comparative Approach,
(July 2004).

51 EPA 2006, Memorandum: Rodenticide Incidents Update (November 15, 2006).

52 US Fish and Wildlife Service 2005, Comments on EPA’s Potential Risks of Nine Rodenticides to Birds and
Nontarget Mammals: A Comparative Approach (February 28, 2005).

53 DPR 2012, Semiannual Report Summarizing the Reevaluation Status of Pesticide Products During the Period of
January 1, 2012 Through June 30, 2012 (September 5, 2012).
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wherever those rodenticides are being used.”* With the “goal of minimizing the availability of
the second generation anticoagulants on the consumer market,” EPA imposed new minimum
package size requirements and other use restrictions. 1d.

Most rodenticide manufacturers voluntarily adopted the restrictions set forth in EPA’s
May 2008 risk mitigation decision. However, several companies did not. In particular, the
manufacturer Reckitt Benckiser, Inc., among others, continued to market rodenticide bait
products containing the second-generation anticoagulants brodifacoum and difethialone that do
not meet the mitigation measures set forth in EPA’s risk mitigation decision. Due to their
noncompliance, EPA released on November 2, 2011 a draft notice of intent to cancel the federal
registration of these products.

Also in 2011, the California Department of Fish and Wildlife requested that DPR restrict
the availability and use of all second generation anticoagulants in order to mitigate the harm of
exposure and poisonings in non-target organisms.” The California Department of Fish and
Wildlife expressed concern that the EPA’s mitigation decision still permits the sale of large
volumes of second generation anticoagulents to the public at farm stores.

This year EPA announced that it intends to cancel federal registration of several second
generation anticoagulants products, based on clear evidence that these compounds pose a risk to
children, pets and wildlife, and the manufacturers refusal to comply with the mitigation measures
set forth in EPA’s 2008 Risk Management Decision.”® EPA’s cancellation order targets over the
counter consumer products for in home use that do not contain tamper-resistant packaging such
as loose baits, pastes or blocks or that contain SGARs. EPA’s cancellation order does not cancel
the SGARs for many other uses including sales at agricultural supply stores, uses by
professionally licensed applicators, or outdoor uses in tamper-resistant packaging.

V. LEGAL VIOLATIONS

A. Endangered Species Act

The ESA has a broad citizen suit provision. Under it, “any person may commence a civil
suit on his own behalf to enjoin any person, including...any... governmental instrumentality or
agency...who is alleged to be in violation of any provision of [the ESA].” 16 U.S.C. § 1540(g).
Citizens can seek to enjoin both present activities that constitute an ongoing take and future
activities that are reasonably likely to result in take. See National Wildlife Federation v.
Burlington Northern Railroad, 23 F.3d 1508, 1511 (9th Cir. 1994); Marbled Murrelet v. Babbitt,
83 F.3d 1060, 1069 (9th Cir. 1996). The ESA’s citizen suit provision also provides for the award
of costs of litigation, including reasonable attorney and expert witness’ fees. 16 U.S.C. 8§
1540(9)(4).

54 EPA 2008, Risk Mitigation Decision for Ten Rodenticides (May 28, 2008)

55 CDFG 2011, Recommendation that second generation anticoagulant rodenticides be redesignated as State
Restricted Materials (July 11, 2011).

56 78 Fed. Reg. 8123, Notice of Intent to Cancel Registrations of, and Notice of Denial of Application