
 

 

                                                                       
September 1, 2020 
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Lieutenant General Todd T. Semonite 
Army Corps of Engineers 
441 G Street NW 
Washington, DC 20314-1000 
Email: Todd.T.Semonite@usace.army.mil  
 
Wilbur Ross, Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Ave., NW 
Washington, DC 20230 
Email: WLRoss@doc.gov 

Chris Oliver 
Assistant Administrator for NOAA Fisheries  
National Marine Fisheries Service 
1315 East-West Highway 
Silver Spring, MD 20910 
Email: Chris.W.Oliver@noaa.gov  
 

 
Re:      Sixty-day Notice of Intent to Sue Over Violations of Section 7 of the Endangered 

Species Act Related to the Adverse Impacts to Southern Resident Killer Whales 
from the Seattle Harbor Expansion Project 

 
This letter serves as the Center for Biological Diversity’s 60-day notice of intent to sue 

the Army Corps of Engineers (“Corps”), the Secretary of Commerce, and the National Marine 
Fisheries Service (“NMFS”) for violations of the Endangered Species Act (“ESA”), 16 U.S.C. 
§§ 1531, et seq. Specifically, the agencies’ actions and inactions related to the Seattle Harbor 
Expansion (the “project”)—a massive port expansion that involves dredging and disposal of the 
equivalent of 300 Olympic-size swimming pools of sediment to facilitate larger ships calling on 
the port—violate section 7 of the ESA.1   

 
Deepening and expanding the navigation channel for Seattle Harbor will harm critically 

endangered Southern Resident killer whales and their prey. Foremost, the project will increase 
vessel traffic that will risk deadly collisions, disturb killer whales, and impede their ability to 
hunt salmon. The project will also harm killer whales and their prey by increasing noise and 
water pollution from dredging and disposal of materials.  

 
Yet the agencies have failed to carefully examine and mitigate such impacts as required 

by law. The Corps is unlawfully relying on a flawed biological opinion and determination that 
authorization of the Seattle Harbor Expansion, including dredged materials disposal, is not likely 
to adversely affect Southern Resident killer whales and their prey.2 The Corps relied on the 

 
1 16 U.S.C. § 1536. 

2 Id. § 1536(a)(2).   
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flawed biological opinion and concurrence when it submitted to Congress the Chief of Engineers 
Report signed June 7, 2018, certifying that the project is allegedly “environmentally acceptable,” 
and made a Finding of No Significant Impact (“FONSI”) under the National Environmental 
Policy Act on March 27, 2019. The Corps and NMFS are also in violation of the ESA by failing 
to reinitiate and complete new consultation on the impacts of the project.3 Consequently, the 
Corps and NMFS are failing to ensure that their actions are not likely to jeopardize the continued 
existence of endangered killer whales.4  
 

The Corps must immediately revoke its decision to proceed with the action and retract the 
flawed environmental assessment and FONSI; NMFS must immediately withdraw its invalid 
biological opinion and concurrence; and the agencies must reinitiate consultation. Such actions 
are necessary to provide this highly imperiled and ever-dwindling species with the protections to 
which it is legally entitled and desperately needs. The Corps and NMFS’s failure to do so 
constitutes a violation of the ESA, and the Center will file a lawsuit if not remedied within 60 
days.5  
 

I. Legal Background 
 

Congress enacted the ESA, in part, to provide a “means whereby the ecosystems upon 
which endangered species and threatened species depend may be conserved . . . [and] a program 
for the conservation of such endangered species and threatened species.”6  

 
Section 2(c) of the ESA establishes that it is “the policy of Congress that all Federal 

departments and agencies shall seek to conserve endangered species and threatened species and 
shall utilize their authorities in furtherance of the purposes of this Act.”7 The ESA defines 
“conservation” to mean “the use of all methods and procedures which are necessary to bring any 
endangered species or threatened species to the point at which the measures provided pursuant to 
this Act are no longer necessary.”8  

 
To fulfill the purposes of the ESA, section 9 of the ESA prohibits any person, including 

any federal agency, from “taking” an endangered species without proper authorization.9 The term 
“take” is statutorily defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct.”10 The definition of “harm” is broadly 
defined by regulation as “an act which actually kills or injures wildlife. Such act may include 

 
3 50 C.F.R. § 402.16(a)(1)-(4). 

4 16 U.S.C. § 1536(a)(2). 

5 Id. § 1540(g).   

6 Id. § 1531(b). 

7 Id. § 1531(c)(1).  

8 Id. § 1532(3). 

9 Id. § 1538(a)(1)(B). 

10 Id. § 1532(19). 
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significant habitat modification or degradation where it actually kills or injures wildlife by 
significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.”11  

 
Additionally, under section 7(a)(2) of the ESA, the Corps and NMFS must ensure that 

any action they authorize, fund, or carry out is “not likely to jeopardize the continued existence 
of any endangered species.”12 When an agency determines that its proposed action “may affect 
listed species,” it must engage in formal consultation with the expert federal wildlife agency 
responsible for the species at issue using “the best scientific and commercial data available.”13  

 
 NMFS must issue a biological opinion explaining how the proposed action will affect the 

ESA-listed species and determine whether jeopardy is likely to occur.14 If jeopardy is found, the 
biological opinion shall suggest “reasonable and prudent alternatives” to the proposed action that 
NMFS believes would avoid the likelihood of jeopardy.15 If NMFS concludes the action may 
take listed members of the population, but the action will not jeopardize the population, the 
agency must produce an Incidental Take Statement that specifies the impact of the action by 
setting a numeric limit on take or a surrogate if a numeric cap is impractical to set and 
identifying “reasonable and prudent measures” that will minimize impacts, among other 
requirements.16 The take of a listed species in compliance with the terms of a valid Incidental 
Take Statement is not prohibited under section 9 of the ESA.17 

 
ESA regulations define “[j]eopardize the continued existence of” as “to engage in an 

action that reasonably would be expected, either directly or indirectly, to reduce appreciably the 
likelihood of both the survival and recovery of a listed species in the wild by reducing the 
reproduction, numbers, or distribution of that species.”18 A jeopardy analysis requires the agency 
to consider the aggregate effect of past and ongoing human activities that affect the current status 
of the species and its habitat (“environmental baseline”); the indirect and direct effects of the 
proposed action, including the effects of interrelated and interdependent activities (“effects of the 
action”); and the effects of future state and private activities that are reasonably certain to occur 
(“cumulative effects”).19 NMFS must consider all of these factors in the context of the current 
status of the species and its habitat.20 Only where NMFS concludes that all of these elements 

 
11 50 C.F.R. § 222.102; see also Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687 (1995) 
(upholding same regulatory definition of harm in 50 C.F.R. § 17.3). 

12 16 U.S.C. § 1536(a)(2). 

13 Id.; 50 C.F.R. § 402.14(a) (2018). 

14 50 C.F.R. § 402.14(g)(3), (4). 

15 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. §§ 402.14(h), 402.02. 

16 16 U.S.C. § 1536(b)(4)(C); Or. Nat. Res. Council v. Allen, 476 F.3d 1031, 1033 (9th Cir. 2007). 

17 16 U.S.C. §§ 1536(b)(4), (o)(2); 50 C.F.R. § 402.14(i)(5). 

18 50 C.F.R. § 402.02. 

19 Id. §§ 402.14(g), 402.02. 

20 Id. § 402.14(g). 
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added together do not threaten a species’ survival and recovery can the agency issue a no-
jeopardy opinion.21 

 
After consultation is completed, if a biological opinion fails to comply with the ESA’s 

standards, the action agency cannot rely on it to satisfy its section 7 duties.22 Furthermore, the 
action and consulting agencies’ ESA duties do not end with the completion of the initial 
consultation. The agencies must review the ongoing impacts of the action and reinitiate 
consultation “(1) if the amount or extent of taking specified in the incidental take statement is 
exceeded; (2) if new information reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered; (3) if the identified action 
is subsequently modified in a manner that causes an effect to the listed species or critical habitat 
that was not considered in the biological opinion . . . ; or (4) if a new species is listed or critical 
habitat designated that may be affected by the identified action.”23 “The duty to reinitiate 
consultation lies with both the action agency and the consulting agency.”24 

 
When reinitiation is required, “the original opinion loses its validity, as does its 

accompanying incidental take statement, which then no longer shields the action agency from 
penalties for takings.”25 Finally, during the consultation process and until the requirements of 
section 7(a)(2) are satisfied, ESA section 7(d) provides that an agency “shall not make any 
irreversible or irretrievable commitment of resources” toward an action that would foreclose “the 
formulation or implementation of any reasonable and prudent alternative measures.”26   
 

II. Factual Background 
 

Southern Resident killer whales are in decline and need bold, swift actions to prevent 
their extinction. The Southern Resident killer whale is an endangered species under the ESA.27 
NMFS has identified the Southern Resident killer whale as a “Species in the Spotlight” because 
of its very high risk of extinction.28 Over the last three decades, the Southern Resident population 
has substantially declined. It has now dropped to its lowest point in 34 years and is continuing to 

 
21 See Pac. Coast Fed’n of Fishermen’s Ass’n v. U.S. Bureau of Reclamation, 426 F.3d 1082, 1093 (9th Cir. 2005) 
(the proper “analysis is not the proportional share of responsibility the federal agency bears for the decline in the 
species, but what jeopardy might result from the agency’s proposed actions in the present and future human and 
natural contexts”). 

22 See, e.g., Fla. Key Deer v. Paulison, 522 F.3d 1133, 1145 (11th Cir. 2008) (action agency must independently 
ensure that its actions are not likely to cause jeopardy); Pyramid Lake Paiute Tribe of Indians v. U.S. Dep’t of Navy, 
898 F.2d 1410, 1415 (9th Cir. 1990) (same); Ctr. for Biological Diversity v. BLM, 422 F. Supp. 2d 1115, 1142 (N.D. 
Cal. 2006) (rejecting Forest Service’s reliance on legally inadequate biological opinion).  

23 50 C.F.R. § 402.16 (2018). 

24 Salmon Spawning & Recovery All. v. Gutierrez, 545 F.3d 1220, 1229 (9th Cir. 2008). 

25 Ctr. for Biological Diversity v. BLM, 698 F.3d 1101, 1108 (9th Cir. 2012). 

26 16 U.S.C. § 1536(d); 50 C.F.R.§ 402.09. 

27 The Southern Resident was ESA listed as “endangered” in 2005. 70 Fed. Reg. 69,903 (Nov. 18, 2005).  

28  See NAT’L OCEANIC AND ATMOSPHERIC ADMIN. FISHERIES, SPECIES IN THE SPOTLIGHT: PRIORITY ACTIONS: 
2016-2020, SOUTHERN RESIDENT KILLER WHALE DPS, ORCINUS ORCA (2016).  
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decline. As of July 2019, the total population of the three pods (known as J, K, and L) that make 
up this distinct population segment stands at just 73 individuals.29 Since then, another Southern 
Resident killer whale has been pronounced missing and presumed dead. Scientists report that there 
are only 26 breeding adults in the Southern Resident killer whale population.30 The loss of even a 
single whale can substantially reduce the probability of survival and recovery for this distinct 
population segment.31 The Southern Resident killer whale population has declined over the last 
three decades. An analysis of 25 years of monitoring data from 1987 to 2011, showed that the 
population has declined at a rate of 0.91% per year.32 

 
NMFS has identified three primary threats to the Southern Resident killer whales: (1) 

starvation from lack of adequate salmonid prey; (2) noise and disturbance from vessels, which 
interfere with key foraging and other essential behaviors; and (3) toxic contaminants that 
bioaccumulate in the orcas’ fat.33 The proposed Seattle Harbor Expansion Project contributes to 
all three of these threats. 

 
The Corps is planning – with the Port of Seattle as the non-federal partner – a massive, 

multi-year project to dredge and expand the navigation channels for the Seattle Harbor to 
facilitate huge new container ships. Deepening and expanding the channel will require two years 
of dredging. Barges will routinely take the dredged materials to dump them in Elliot Bay. The 
purpose of the expansion is to facilitate a new fleet of massive cargo ships to call on the Port of 
Seattle that would otherwise be too large to approach the harbor.    

 
1. Lack of adequate salmonid prey leads to starvation. 
 
The proposal to deepen and expand the navigation channel for Seattle Harbor will reduce 

salmon fitness and survival and adversely affect the availability of prey for Southern Resident 
killer whales. The project involves two years of dredging 925,000 cubic yards of material from 
waterways inhabited by salmon. The dredging will stir up sediment into the water column and 
smother bottom habitat, and one of the largest threats to salmon is habitat destruction. Thus, the 
project will impair the ability of salmon to forage, spawn, and migrate.  

 
NMFS acknowledges that the Southern Resident killer whale population is in a dangerous 

downward trend, and that availability of prey is a critical factor causing poor body condition, 

 
29 Center for Whale Research. 

30 Reproductive-age females are critically important to each of the three pods and the population as a whole, placing 
the population at high risk of inbreeding depression, continued loss of fitness, and accelerated population declines. 
See Ford, M.J, et al., Inbreeding in an endangered killer whale population. Animal Conservation, 
Doi:10.1111/acv.12413 (2018). 

31 NMFS Stock Assessment 2019. Killer Whale (Orcinus orca) Eastern North Pacific Southern Resident Stock. 
Revised 04/15/2020.   

32 Vélez-Espino, Luis A, and John Kenneth Baker Ford. 2014. Comparative demography and viability of 
northeastern Pacific resident killer whale populations at risk (p. 3084). Fisheries and Oceans Canada= Pêches et 
océans Canada. 

33NMFS. 2008. Recovery Plan for Southern Resident Killer Whales (Orcinus orca). 
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nutritional stress, and the decline of the population.34 Southern Residents only consume fish, the 
majority of which is comprised of Chinook salmon.   

 
Reduction in its salmon prey negatively impacts the ability of the Southern Residents to 

maintain their dwindling pods. Recent scientific data demonstrate the increasing danger the lack 
of sufficient prey poses to Southern Resident killer whale fecundity and numbers. For example, 
Wasser et al. (2017) concluded that low availability of Chinook salmon is a key stressor and 
causes reproductive failure for Southern Resident killer whales.35 Additionally, Lacy et al. 
(2017) conducted a population viability assessment that considered sub-lethal effects and the 
cumulative impacts of contaminants, acoustic disturbance, and prey abundance.36 The scientists 
found that over the range of scenarios tested, the effects of prey abundance on fecundity and 
survival had the largest impact on the Southern Resident killer whales’ population growth rate.37 
Matkin et al. (2017) indicated that while a variety of factors might be impacting the Southern 
Resident killer whales, prey limitation is the most likely cause of observed changes in body 
condition.38 These are just a few of the scientific studies that clarify the important connections 
between the Southern Resident killer whales and their preferred prey (Chinook salmon) and 
provide other new information about the Southern Resident killer whales’ range, foraging 
behaviors, and needs. 

 
2. Vessel noise, disturbance, and strikes interfere with foraging and essential behaviors. 
 
The Seattle Harbor Expansion Project will increase vessel noise and physical disturbance 

harmful to the Southern Residents in at least three ways. First, the operations of the project 
including the dredge ship and disposal barge will increase vessel noise and traffic. Second, the 
expansion facilitates larger ships that make more noise and would otherwise call on other ports. 
Third, the vessels for the project and shipping traffic facilitated by the project can collide with 
killer whales, causing injuries or death. 

 
This population is threatened by vessels because collisions can injure and kill whales, and 

traffic interferes with essential behaviors. A 2017 science panel reported that two of five dead 
Southern Residents available for necropsies had died of trauma consistent with a vessel 

 
34 See, e.g., Letter from NMFS to the Pacific Fishery Mgmt. Council (March 6, 2018); NMFS, F/WCR-2018-8134, 
May 2018 Biological Opinion and Essential Fish Habitat Response for the 2018-2019 Puget Sound Chinook Harvest 
Plan, Salmon Fisheries Authorized by the U.S. Fish and Wildlife Service, and Fisheries Authorized by the U.S. 
Fraser Panel in 2018 (2018) (citing numerous scientific studies on the issue) at 56-60. 

35 Samuel K. Wasser et al., 2017. Population Growth is Limited by Nutritional Impacts on Pregnancy Success in 
Endangered Southern Resident Killer Whales (Orcinus Orca), PLoS ONE 12(6): e0179824. 

36 Robert C. Lacy et al., 2017. Evaluating Anthropogenic Threats to Endangered Killer Whales to Inform Effective 
Recovery Plans, Scientific Reports, 7:14119. 

37 Id. 

38 Craig O. Matkin et al., Review of Recent Research on Southern Resident Killer Whales (SRKW) to Detect 
Evidence of Poor Body Condition in the Population, Independent Science Panel Report to the SeaDoc Society 
(2017), DOI 10.1575/1912/8803. 
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collision.39 Southern Resident killer whales near boats spend less time foraging.40 Vessel noise 
also disrupts key biological functions such as feeding and reproduction.41   

 
Killer whales depend on a natural acoustic environment for foraging, communicating, 

and navigating. Vessel noise interferes with killer whales’ echolocation abilities to hunt 
salmon.42 The recovery plan for the Southern Residents notes that masking of echolocation and 
communication can be detrimental to survival by impairing foraging and increasing stress.43 New 
science continues to confirm that vessels interfere with foraging and that killer whales lose 
valuable foraging time and energy following a vessel interaction.44 Behavioral responses to 
vessel noise and interactions include changes in surface behavior, diving and movement, changes 
in vocal behavior, and reduced foraging.45 Behavioral changes due to commercial and whale 
watch vessels are estimated to result in the loss of 3.22 foraging hours for Southern Residents for 
each day the whales are present.46 Ferries, tugboats, vehicle carriers, recreational vessels, 
containers, and bulkers showed high sound level exposure within Southern Resident core areas.47 
Voluntary commercial vessel slowdowns have reduced underwater noise in the slowdown area 
and reduced potential lost foraging time for Southern Resident killer whales.48 

 

 
39 Id.; see also Karin Larsen, Report confirms ship strike caused death of killer whale J34, July 23, 2019, 

40 NMFS 2016, supra n.28. 

41 Erbe, C., Marley, S.A., Schoeman, R.P., Smith, J.N., Trigg, L.E. and Embling, C.B., 2019. The effects of ship 
noise on marine mammals—A review. Frontiers in Marine Science, 6, p.606. 

42 Veirs, Scott, Val Veirs, and Jason D. Wood. 2016. “Ship Noise Extends to Frequencies Used for Echolocation by 
Endangered Killer Whales.” PeerJ 4; see also Putland, R. L., Merchant, N. D., Farcas, A., & Radford, C. A. (2018). 
Vessel noise cuts down communication space for vocalizing fish and marine mammals. Global Change Biology, 
24(4), 1708-1721 (“Routine vessel passages cut down communication space by up to 61.5% for bigeyes and 87.4% 

for Bryde’s whales”). 

43 NMFS 2008, supra n.33. 

44 Heise, K., Barrett-Lennard, L., Chapman, R., Dakin, T., Erbe, C., Hannay, D.E., Merchant, N., Pilkington, J., 
Thornton, S., Tollit, D.J. and Vagle, S., 2017. Proposed metrics for the management of underwater noise for 
southern resident killer whales. Coastal Ocean Report Series, p.31; NMFS, West Coast Region, Proposed Revision 
of the Critical Habitat Designation for Southern Resident Killer Whales, Draft Biological Report (to accompany the 
Proposed Rule) (Sept. 2019) [Biological Report]. 

45 Holt, M.  2017. Noise levels received by endangered killer whales Orcinus orca before and after implementation 
of vessel regulations. Endangered Species Research 34:15; Holt, M.M., Hanson, M.B., Emmons, C.K., Haas, D.K., 
Giles, D.A. and Hogan, J.T., 2019. Sounds associated with foraging and prey capture in individual fish-eating killer 
whales, Orcinus orca. The Journal of the Acoustical Society of America, 146(5), pp.3475-3486. 

46 Tollit, D. 2017. Estimating the effects of noise from commercial vessel and whale watch boats on Southern 
Resident Killer Whales; https://www.portvancouver.com/wp-content/uploads/2017/01/2017-07-ECHO-Program-
Estimating-the-effects-of-noise-from-commercial-vessels-and-whale-watch-boats-on-SRKW.pdf. 

47 Cominelli, S., Devillers, R., Yurk, H., MacGillivray, A., McWhinnie, L. and Canessa, R., 2018. Noise exposure 
from commercial shipping for the southern resident killer whale population. Marine pollution bulletin, 136, pp.177-
200. 

48 Joy, R., Tollit, D.J., Wood, J., MacGillivray, A., Li, Z.L., Trounce, K. and Robinson, O., 2019. Potential benefits 
of vessel slowdowns on endangered southern resident killer whales. Frontiers in Marine Science, 6, p.344. 
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3. Toxic contaminants bioaccumulate in Southern Residents and impair reproduction. 
 
Dredging the harbor channel threatens killer whales with contamination. The project area 

has two Superfund sites that are contaminated with hazardous and toxic wastes. Contaminated 
sediments, including persistent organic pollutants such as polychlorinated biphenyls (PCBs), will 
be resuspended in the water. When these contaminants are stirred up it makes them bioavailable 
to salmon and killer whales, thus exposing them to harmful toxins.  

 
Southern Resident killer whales continue to be among the most contaminated marine 

mammals in the world as certain pollutants tend to accumulate disproportionally rapidly in their 
tissues because they are long-lived species high in the food chain. Chemicals such as PCBs, 
polychlorinated diphenylethers (PCDEs), polychlorinated naphthalenes (PCNs), polybrominated 
diphenyl ethers (PBDEs), and dichlorodiphenyl-trichloroethanes (DDTs) in waters and sediments 
within the Southern Resident killer whale range accumulate in these animals through the food 
chain.49 These contaminants can induce immunotoxicity, neurotoxicity, and reproductive 
impairment.50 Modeling studies show that PCB concentrations in sediments within the Southern 
Resident killer whale’s critical habitat and foraging range lead to levels that exceed PCB toxicity 
thresholds for marine mammals.51 In fact, PCB concentrations in male and female killer whales, 
which originates from PCBs in sediments, are expected to be higher in Puget Sound (although 
variable) than at any other location in the distribution range.52 Although PCB concentrations are 
expected to decline in the future, Southern Resident killer whales will continue to be exposed to 
these contaminants for several generations.53 Despite the near-global ban on PCBs, recent 
research predicts that PCB-mediated effects over the coming 100 years present a high risk of 
population collapse of killer whale populations near industrialized regions, and those feeding at 
high trophic levels regardless of location.54 Alava et al. (2012) found that current criteria for 
PCB sediment quality and prey tissue residue are not protective for killer whales and are 
inadequate to evaluate the risk of PCB-contaminated sediments. PBDEs are of increasing 
concern for the Southern Resident killer whales because of the structural similarity to other 

 
49 Alava, J.J., Ross, P.S., Lachmuth, C., Ford, J.K., Hickie, B.E. and Gobas, F.A., 2012. Habitat-based PCB 
environmental quality criteria for the protection of endangered killer whales (Orcinus orca). Environmental science 
& technology, 46(22), pp.12655-12663; Mongillo, T. M., E. E. Holmes, D. P. Noren, G. R. VanBlaricom, A. E. 
Punt, S. M. O’Neill, G. M. Ylitalo, M. B. Hanson, and P. S. Ross. 2012. Predicted polybrominated diphenyl ether 
(PBDE) and polychlorinated biphenyl (PCB) accumulation in southern resident killer whales. Mar. Ecol. Prog. Ser. 
453:263–277; Ross, P.S., M. Noël, D. M. Lambourn, N. J. Dangerfield, J. Calambokidis, and S. Jeffries. 2013. 
Declining concentrations of persistent PCBs, PBDEs, PCDEs, and PCNs in harbor seals (Phoca vitulina) from the 
Salish Sea. Prog. Oceanogr. 155:160–170. 

50 Krahn, M. M., M. B. Hanson, R. W. Baird, R. H. Boyer, D. G. Burrows, C. K. Emmons, J. K. B. Ford, L. L. 
Jones, D. P. Noren, P. S. Ross, G. S. Schorr, and T. K. Collier. 2007. Persistent organic pollutants and stable 
isotopes in biopsy samples (2004/2006) from Southern Resident killer whales. Mar. Pollut. Bull. 54:1903–1911. 

51 Mongillo et al. 2012, supra n. 49. 

52 Id. 

53 Id.  

54 Desforges, J.P., Hall, A., McConnell, B., Rosing-Asvid, A., Barber, J.L., Brownlow, A., De Guise, S., Eulaers, I., 
Jepson, P.D., Letcher, R.J. and Levin, M., 2018. Predicting global killer whale population collapse from PCB 
pollution. Science, 361(6409), pp.1373-1376. 
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chemicals with known toxic effects, such as PCBs.55 The Southern Resident killer whales 
continue to present the highest levels of PBDEs reported in any marine organism including other 
killer whale pods, indicating that this population is highly contaminated.56 

 
NMFS has recommended a suite of management actions to address toxic contaminants in 

Southern Resident killer whales.57 These recommendations include collecting better data on 
toxicant levels in the whales and their prey, examining the exposure of calves to toxicants, 
describing transfer dynamics, understanding the role of prey availability in the mobilization of 
toxicants, developing more biomarkers of exposure and toxicity, and conducting studies to assess 
health effects in the whales.58 Addressing these data needs in the Southern Residents’ Seattle 
Harbor critical habitat will set the stage for recovery efforts.  

 
Canada has taken a series of management measures to reduce the impact of PCBs from 

dredge spoils in Southern Resident’s critical habitat identified under the Species At Risk Act.59 
These include requiring that contaminant levels, specifically PCBs, in dredged material be lower 
than ambient contaminant levels at the disposal site; that PCB analyses be high-resolution and 
congener-specific (as opposed to the much more coarse Alaclor method); that qualified marine 
mammal observers are onboard all vessels disposing in critical habitat; and activities cease if 
whales are observed within 1000 meters, with all activity reported.60 The Corps and NMFS 
should consider equivalent measures in consultation under the ESA to protect Southern Resident 
killer whales.  

 
III. Legal Violations 

 
The ESA requires that the Corps consult with NMFS to ensure that the Seattle Harbor 

Expansion activities will not jeopardize the survival and the recovery of federally protected 
endangered species or adversely modify or destroy their critical habitat.61 The consultation must 
be based on the best available scientific information.62 If, after a consultation, significant new 
information becomes available, a new consultation must take place.63 In addition, the 

 
55 Alonso, M.B., Azevedo, A., Torres, J.P.M., Dorneles, P.R., Eljarrat, E., Barceló, D., Lailson-Brito Jr, J. and 
Malm, O., 2014. Anthropogenic (PBDE) and naturally-produced (MeO-PBDE) brominated compounds in 
cetaceans—a review. Science of the Total Environment, 481, pp.619-634. 

56 Id. 

57 Mongillo, T. M., G. M. Ylitalo, L. D. Rhodes, S. M. O’Neill, D. P. Noren, and M. B. Hanson. 2016. Exposure to a 
mixture of toxic chemicals: Implications for the health of endangered Southern Resident killer whales. U.S. Dept. 
Commer., NOAA Tech. Memo. NMFS-NWFSC-135, 107 p. doi:10.7289/V5/TM-NWFSC-135. 

58 Id. 

59 Seifert, Rebecca and La Rusic, Adam, “Managing disposal at sea in the Salish Sea to protect Southern Resident 
killer whale habitat” (2018). Salish Sea Ecosystem Conference. 103. 
https://cedar.wwu.edu/ssec/2018ssec/allsessions/103 

60 Id.at 10. 

61 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(g). 

62 16 U.S.C. § 1536(a)(2). 

63  Id.; 50 C.F.R. §§ 402.16, 402.14(g). 



10 

Administrative Procedure Act requires that federal decisions are not “arbitrary, capricious, or an 
abuse of discretion.”64 The agencies are violating their legal obligations in several ways.  

 
A. The Biological Opinion and Concurrence for the Project Are Invalid. 
 
The Seattle Harbor Expansion activities are currently authorized by the February 2, 2017 

biological opinion (“Biological Opinion”), which relies on the December 17, 2015 biological 
opinion on the continued use of dredge disposal sites in Puget Sound.65 In the Biological 
Opinion, NMFS determined that the project may affect but is not likely to jeopardize the 
continued existence of threatened Puget Sound Chinook and Puget Sound steelhead or destroy or 
adversely modify their designated critical habitat. The Biological Opinion also contains NMFS’s 
determination that the project is not likely to adversely affect (“NLAA determination” or 
“Concurrence”) Southern Resident killer whales or their critical habitat. The agencies did not 
engage in formal consultation regarding the impacts of the project, including the disposal of 
dredged materials, on Southern Resident killer whales or their critical habitat. 

 
NMFS erred in concurring with the Corps’ determination that the project is not likely to 

adversely affect Southern Resident killer whales or their critical habitat. The NLAA 
determination is invalid because it failed to use the best available scientific information 
regarding impacts on Southern Resident killer whales and arrives at its conclusions in an 
arbitrary and capricious manner, among other faults.   

 
1. The NLAA Determination Fails to Consider the Best Available Science. 

 
 In reaching the NLAA determination for Southern Resident killer whales, NMFS and the 
Corps failed to consider the best available science regarding the effects of vessel noise, vessels’ 
physical disturbance, and ship strikes on Southern Resident killer whales. The agencies failed to 
properly examine impacts to Southern Residents by ignoring or downplaying impacts to salmon 
and Southern Residents’ ability to catch and eat those salmon. The peer review of the 
environmental assessment report noted that larger positioning thrusters and propulsion units, plus 
additional tenders, might introduce more noise to the marine environment.66 The report 
recommended several actions to resolve this important issue: evaluate current noise with 
shipping practices, determine the likely source level for the proposed ship classes likely to visit 

 
64 5 U.S.C. §706(2)(A). Challenges to agency actions that arise under the Administrative Procedure Act (rather than 
the ESA citizen suit provision), such as the issuance of an unlawful biological opinion, do not require a 60-day 
notice letter. See Bennett v. Spear, 520 U.S. 154, 174, 179 (1997). The Center for Biological Diversity here 
identifies a subset of the Biological Opinion’s legal flaws as a courtesy.  

65 Endangered Species Act Section 7(a)(2) Biological Opinion, and Letter of Concurrence, and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Response for the Seattle Harbor Navigation 
Improvement Project, Seattle, Washington (Sixth Field HUC 171100130399 Lower Green River), WCR-2016-5627; 
Continued use of multi-user dredged material disposal sites in Puget Sound and Grays Harbor (Fourth Field HUCs 
17110020 Dungeness-Elwha, 17110002 Strait of Georgia, 1711019 Puget Sound, and 17100105 Grays Harbor) 
Washington, WCR-2015-2975. 

66 Battelle Memorial Institute. 2016. Final Independent External Peer Review Report Seattle Harbor, Washington, 
Navigation Improvement Project Feasibility Report and Environmental Assessment, King County, Washington, at 
13. 
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the Port, and evaluate whether there is an actual reduction.67 The NLAA determination found, 
without evidence, that passing vessel noise is expected to be short-term, transitory, and 
insignificant. In addition, the NLAA determination failed to account for the incidents of ship 
strikes identified above.68  
 

Based on a failure to use the best available scientific information, the Corps and NMFS 
wrongly concluded that the Seattle Harbor Expansion activities, including disposal of dredge 
materials, is not likely to adversely affect the Southern Resident killer whale or its critical 
habitat; and unlawfully failed to engage in formal consultation to analyze whether the project is 
likely to jeopardize the continued existence of Southern Resident killer whales. 

 
2. The Environmental Baseline Fails to Consider Other Nearby Projects. 

 
 The Biological Opinion also failed to account for the environmental baseline of 
increasing underwater noise and vessel traffic from ferries and commercial vessels.69 The 
“environmental baseline” includes the past and present impacts of all federal, state, or private 
actions and other human activities in the action area; the anticipated impacts of all proposed 
federal projects in the action area that have already undergone formal or early section 7 
consultation; and the impact of state or private actions that are contemporaneous with the 
consultation in process.70  
 

One example of actions that must be considered in the environmental baseline are federal 
approvals for the Colman Dock ferry terminal construction and improvements, which is 
immediately adjacent to the project area.71 A second example is the Navigation Improvement 
Study for Tacoma Harbor, which together with Seattle Harbor, makes the Northwest Seaport 
Alliance the fourth largest container gateway in the country.72 Yet the Biological Opinion fails to 
evaluate impacts from dredging, noise, and vessel traffic that result from all federal, state, and 
private actions to sufficiently describe the environmental baseline for the port deepening. 

 
B. Unlawful Reliance on Flawed NLAA Determination and Biological Opinion. 

 
The Corps is in violation of section 7(a)(2) of the ESA. Pursuant to section 7(a)(2), the 

Corps is required to “insure” that any of its actions are “not likely to jeopardize the continued 
existence of any endangered . . . species,” including Southern Resident killer whales, “or result in 

 
67 Id. 

68 See Biological Opinion at 21 (“increased risk of collision from a large vessel is discountable”). 

69 Veirs et al. 2016, supra n.42. 

70 50 C.F.R. § 402.02. 

71 See, e.g., Taking Marine Mammals Incidental to Seattle Multimodal Project at Colman Dock in Washington State, 
85 FR 40992 (July 8, 2020) (authorizing the fourth year of incidental take during construction activities);  

72 Army Corps of Engineers, Tacoma Harbor Navigation Improvement Study, 
https://www.nws.usace.army.mil/Missions/Civil-Works/Programs-and-Projects/Projects/Tacoma-Harbor-
Navigation-Improvement/. 
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the destruction or adverse modification of [their critical] habitat.”73 NMFS’s NLAA 
determination for Southern Resident killer whales and its Biological Opinion on the project are 
legally flawed for the reasons described above, among others.  

 
By relying on the Biological Opinion and NLAA determination to support the project, the 

Corps is failing to ensure its actions will avoid the likelihood of jeopardizing salmon or Southern 
Resident killer whales, or the destruction or adverse modification of their critical habitat.74 
Therefore, the Corps has violated, and continues to violate, section 7(a)(2) of the ESA.75 
 

C. The Corps and NMFS Must Reinitiate Consultation. 
 
The Corps and NMFS are also violating section 7 of the ESA for their failure to reinitiate 

consultation because new information “reveals effects of the action that may affect listed species 
or critical habitat in a manner or to an extent not previously considered.”76 Thus, the agencies’ 
duties to reinitiate consultation is triggered.77 

 
Significant new information on at least three issues has triggered the agencies’ duties to 

reinitiate consultation: (1) Southern Resident killer whales have experienced an alarming 
population decline since 2017, putting the species in crisis; (2) recent science demonstrates how 
harmful vessel traffic is to Southern Residents, including new evidence of ship strikes, noise 
disturbance, and reduced foraging success; and (3) new information shows the Corps’ dredging 
of Miami Harbor caused significant more environmental damage from the sediment plume than 
was predicted.78 

 
New information on the status of Southern Resident killer whales demonstrates they are 

much more vulnerable to extinction and the impacts of the project than they were in 2017, when 
NMFS issued its NLAA determination and Biological Opinion. As of December 31, 2019, the 
Southern Resident killer whale population consisted of 73 individuals.79 However, on January 
28, 2020, L41, named Mega, a male born in 1977 to L11, was declared missing and is now 
presumed dead—dropping the population to just 72 whales.80 One of the most heart-wrenching 
known deaths was the calf of Tahlequah in 2018, a calf who died too young to be included in the 
Center for Whale Research census. Tahlequah, the mother, captured the world’s attention 

 
73 16 U.S.C. § 1536(a)(2). 

74 Id.; see also, e.g., Wild Fish Conservancy v. Salazar, 628 F.3d 513, 532 (9th Cir. 2010). 

75 16 U.S.C. § 1536(a)(2). 

76 50 C.F.R. § 402.16(b). 

77 16 U.S.C. § 1536; 50 C.F.R. § 402.16. 

78 Cunning, R., Silverstein, R.N., Barnes, B.B. and Baker, A.C., 2019. Extensive coral mortality and critical habitat 
loss following dredging and their association with remotely-sensed sediment plumes. Marine pollution bulletin, 145, 
pp.185-199. 

79 Center for Whale Research, https://www.whaleresearch.com/orca-population. 

80 Orca Network, Southern Resident Orca Community Demographics, Composition of Pods, Births and Deaths since 
1998, http://www.orcanetwork.org/Main/index.php?categories_file=Births%20and%20Deaths (last updated on Jan. 
28, 2020). 



13 

because she carried her dead baby at the surface for 17 days and a thousand miles.81 People 
celebrated news this summer that Tahlequah is pregnant again,82 but the fate of her next calf is 
precarious, as most pregnancies are lost or calves do not survive due to the lack of salmon and 
resulting stress from hunger.83 

 
Recent population viability analyses (“PVA”) completed by expert agencies in the United 

States and Canada underscore the importance of reducing all threats to give Southern Resident 
killer whales a chance to survive.84 Specifically, within Canada’s cumulative effects PVA 
assessment, Chinook salmon abundance and its interactions with vessel noise/presence and PCBs 
strongly influenced modelled killer whale population dynamics.85 This new information 
highlights the potential significance on the Seattle Harbor Expansion Project on Southern 
Resident killer whales. 

 
New information about the impacts of vessels on Southern Residents triggers the duty to 

reinitiate consultation. Most importantly, NMFS found that vessel strikes were not a concern for 
Southern Resident killer whales; however, new information demonstrates that they are a true and 
deadly risk for the whales. The death of J34, from blunt force trauma consistent with vessel 
strike, should also be considered new information that demonstrates the extent of risk from 
vessel traffic to killer whales.86 Both United States and Canada expert agencies have established 
this death as “likely from ship impact.”87   

 
New information about the importance of Chinook salmon to Southern Resident killer 

whales and the stocks of highest priority to killer whales has been released by scientists. This 
information can be used to gauge the impact of the Seattle Harbor Expansion. Prey limitation 
manifests through impaired body condition (“peanut head,” reduced length), reduced growth 
rate, reduced survival, reduced fecundity, and/or reduced social cohesion.88 Countless studies 

 
81 Wyatte Grantham-Philips, This orca carried her dead calf for 17 days and 1,000 miles. Now, she's pregnant 
again, USA Today, July 28, 2020, https://www.usatoday.com/story/news/nation/2020/07/28/orca-killer-whale-who-
carried-dead-calf-miles-pregnant-again/5524797002/ 

82 Id. 

83 Wasser, et al., 2017, supra n.35. 

84 Murray, C.C., Hannah, L.C., Doniol-Valcroze, T., Wright, B., Stredulinsky, E., Locke, A., and R. Lacy. 2019. 
Cumulative Effects Assessment for Northern and Southern Resident Killer Whale Populations in the Northeast 
Pacific. DFO Can. Sci. Advis. Sec. Res. Doc. 2019/056. x. + 88 p.; Lacy, et al. 2017, supra n.36. 

85 Murray et al., supra n.84, at x, 63. 

86 British Columbia Ministry of Agriculture, 2017. Necropsy Final Report Animal Health Centre Case: 16-6517, last 
updated May 23, 2017. 

87 Id.; see “Southern Resident KW Necropsies (1996-2016),” Key Documents, Health and Body Condition, 
Photogrammetry to monitor growth and body condition of SRKWs. Presentation to Pacific Fisheries Management 
Council, May 2019.  Available: https://www.fisheries.noaa.gov/event/ad-hoc-southern-resident-killer-whale-
workgroup; Larsen, Karin. “Report confirms ship strike caused death of killer whale J34.”  CBC News. July 23, 
2019. Available: https://www.cbc.ca/news/canada/british-columbia/report-confirms-ship-strike-caused-death-of-
killer-whale-j34-1.5220616; NMFS Stock Assessment 2019. Killer Whale (Orcinus orca) Eastern North Pacific 
Southern Resident Stock at 123. Revised 04/15/2020.   

88 See NMFS Biological Report, supra n.44, at 13; Matkin, et al. 2017, supra n.38. 
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demonstrate that Southern Resident killer whales do, in fact, rely heavily on these salmon, with 
prey limitation identified as “the most important factor affecting population growth.”89 NMFS 
has identified West Coast Chinook salmon stocks that are of particular importance to the 
Southern Resident killer whale.90 The Corps and NMFS must consider in reinitiated consultation 
how best to ensure sufficient fish from these stocks remain available to Southern Resident killer 
whales while they forage in critical habitat in Puget Sound.91 

 
In addition to declines in salmon abundance significantly affecting Southern Resident 

killer whales, recent research has revealed salmon demographic shifts in Northeast Pacific that 
likewise threaten Southern Resident killer whales. One study found that  
  

wild and hatchery fish are becoming smaller and younger throughout most of the 
Pacific coast. Proportions of older age classes have decreased over time in most 
regions. Simultaneously, the length-at-age of older fish has declined while the 
length-at-age of younger fish has typically increased.92   

  
Reductions in size of older Chinook have serious nutritional implications for Southern Resident 
killer whales. Prey availability also may differ by orca sex.93 This is important to consider in a 
biological opinion to determine the reproductive implications of reductions in prey. 

 
New information regarding sediment plumes from the dredging of Miami Harbor 

warrants reinitiation of consultation on the Seattle Harbor Expansion because the impacts were 
vastly larger than predicted.94 In Miami, the Corps underestimated effects in terms of the “(1) 
geographic area, by one to two orders of magnitude; (2) severity, with hundreds of thousands to 
millions of corals either partially or totally killed, including those listed as threatened on the 
Endangered Species Act; and (3) permanence, lasting at least two years post-dredging.”95 The 
assessment after dredging indicated that remotely-sensed plumes (i.e. pictures by Google Earth 
satellites) calibrated against in situ monitoring data can reliably estimate the magnitude and 
extent of the impacts.  
 

This is particularly relevant to the project’s Biological Opinion. The integration and 
synthesis section stated that dredging “will worsen water quality in a portion of the lower 

 
89 Lacy, et al. 2017, supra n.36; Wasser, et al. 2017, supra n.35. 

90 Table from NMFS West Coast Region & Washington Department of Fish and Wildlife, Southern Resident Killer 
Whale Priority Chinook Stocks Report (June 22, 2018) [NMFS & WDFW 2018], at 7. 

91 See Satterthwaite, William H. et al., Ecological thresholds in forecast performance for key United States West 
Coast Chinook salmon stocks, ICES J. Marine Sci., doi:10.1093/icesjms/fsz189 (2019). 

92 Ohlberger, Jan et al., Demographic changes in Chinook salmon across the Northeast Pacific Ocean, 19 Fish & 
Fisheries 533 (2018). 

93 Tennessen, Jennifer B. et al., Hidden Markov models reveal temporal patterns and sex differences in killer whale 
behavior, 9 Scientific Reports 14951 (2019); Tennessen, Jennifer B. et al., Kinematic signatures of prey capture 
from archival tags reveal sex differences in killer whale foraging activity, 222 J. Experimental Biology jeb191874 
(2019). 

94 Cunning, et al. 2019, supra n.78. 

95 Id. 
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Duwamish River watershed for up to seven months per year, for up to two years” and that 
because “in-water activities will occur during times when juvenile salmon are less likely to be 
present,” fewer salmon will be harmed than otherwise.96 The Miami project’s impacts lasted for 
at least two years post-dredging, which indicates that seasonal pauses in dredging will 
minimally, if at all, prevent harm to salmon. In addition, the Seattle Biological Opinion uses 
turbidity monitoring as the basis for the incidental take statement: “The maximum extent of take 
is defined by the compliance area for turbidity monitoring of 300 feet upstream or downstream 
(depending on tidal flow) from project activities.”97 Given the new information from the Miami 
dredging project, specifically the much larger sediment plume than predicted, the monitoring 
required by the Seattle Biological Opinion—300 feet from the project activities—is unlikely to 
adequately assess the impacts to local biota or water quality. 

 
Once NMFS has reinitiated consultation, section 7(d) of the ESA provides that the 

agency “shall not make any irreversible or irretrievable commitment of resources with respect to 
the agency action which has the effect of foreclosing the formulation or implementation of any 
reasonable and prudent alternative measures which would not violate subsection (a)(2) of this 
section.” 98 Section 7(d) prohibitions remain in effect throughout the consultation period and 
until NMFS has satisfied its obligations under section 7(a)(2) that the action will not result in 
jeopardy to the species. Allowing the Corps to proceed with any dredging operations during the 
pendency of reinitiated consultation would also constitute a violation of section 7(d).  
 

IV. Conclusion 
 

For the foregoing reasons, if the Corps and NMFS do not correct these violations of the 
ESA within 60 days, the Center for Biological Diversity intends to file suit under the ESA’s 
citizen suit provision.99 We urge the Corps and NMFS to contact us regarding this letter to 
discuss options for avoiding litigation or to provide us with any information we may not have 
that is relevant to your ESA consultation duties with respect to Southern Resident killer whales 
and the Seattle Harbor Expansion activities. Thank you for your prompt attention to this matter. 
 

Sincerely,  
 
 
 
 
Catherine Kilduff, Senior Attorney 
ckilduff@biologicaldiversity.org 

Miyoko Sakashita, Oceans Program Director 
miyoko@biologicaldiversity.org 

Center for Biological Diversity 
 

96 Biological Opinion at 17. 

97 Id. at 19. 

98 16 U.S.C. § 1536(d); 50 C.F.R.§ 402.09. 

99 16 U.S.C. § 1540(g). 


