
 

 

Via Electronic and Certified Mail 
 
December 16, 2020 
 
Wilbur Ross, Secretary 
Department of Commerce 
1401 Constitution Ave., NW 
Washington, DC 20230 
WLRoss@doc.gov 
 
RE: 60-Day Notice of Intent to Sue Regarding Violations of the Endangered Species Act; 

Failure to Promulgate Final Regulation Revising Critical Habitat for the Southern 
Resident Killer Whale (Orcinus orca) 

 
Dear Secretary Ross and Assistant Administrator Oliver, 
 

This letter serves as a sixty-day notice of intent to sue the National Marine Fisheries 
Service (Service) over violations of Section 4 of the Endangered Species Act (ESA), 16 U.S.C. § 
1531 et seq. This notice is submitted on behalf of the Center for Biological Diversity (Center). 
Specifically, the Service has failed to promulgate final regulations revising critical habitat for the 
Southern Resident killer whale (Orcinus orca). See id. §§ 1533(b)(6)(A)(i), 1533(b)(6)(B). 
Currently, only 74 Southern Residents still survive in the wild.1 The Service is fully aware of 
their plight; in 2016, the Service listed Southern Resident killer whales among its “Species in the 
Spotlight” initiative, noting that Southern Residents are among seven other species who are “the 
most at risk for extinction.”2 Such “Priority 1” species face a threat of extinction that is “almost 
certain in the immediate future because of a rapid population decline or habitat destruction.” 
However, for Priority 1 species, their “limiting factors and threats are well understood and the 
needed management actions are known and have a high probability of success.”3 

 
Despite its knowledge of both the dire situation for Southern Residents and the strategies 

to recover them, the Service has sat idle for years on finalizing perhaps the most important 
measure to save these whales: revising their critical habitat to expand their protected range. The 
Service’s failure to revise this long-contemplated addition to Southern Resident critical habitat 

 
1 Mapes, Lydia V. 2020. “Another new orca baby born to J pod.” Phys.org. Available at: 
https://phys.org/news/2020-09-orca-baby-born-pod.html. 
2 National Marine Fisheries Service. 2016. Species in the spotlight : priority actions, 2016-2020, Southern Resident 
killer whale DPS, Orcinus orca. National Marine Fisheries Service, Silver Spring, MD: 1. Available at: 
https://repository.library.noaa.gov/view/noaa/10748. 
3 Id. 
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deprives these highly imperiled whales of habitat protections that are necessary for their 
conservation and recovery. Additional delay only places these whales at further risk of 
extinction. This letter is provided pursuant to the 60-day notice requirement of the citizen suit 
provision of the ESA, to the extent that such notice is deemed necessary by a court. See id. § 
1540(g). 
 

A. The ESA Requires the Service to Promulgate Final Regulations Revising 
Southern Resident Killer Whale Critical Habitat  

 
In enacting the ESA, Congress recognized that certain species “have been so depleted in 

numbers that they are in danger of or threatened with extinction.” Id. § 1531(a)(2). Accordingly, 
a primary purpose of the ESA is “to provide a means whereby the ecosystems upon which 
endangered species and threatened species depend may be conserved, [and] to provide a program 
for the conservation of such . . . species.” Id. § 1531(b). To accomplish these goals, Congress 
amended Section 4 of the ESA in 1978 to mandate that, when the Service lists a species as 
endangered or threatened, the Service generally must also concurrently designate critical habitat 
for that species. In addition, the ESA provides for revision of such critical habitat as necessary. 
Id. § 1533(a)(3)(A)(ii).  

 
Section 3 defines critical habitat as:   
 
(i) the specific areas within the geographical area occupied by the species, at the time it is 
listed in accordance with the [ESA], on which are found those physical or biological 
features (I) essential to the conservation of the species and (II) which may require special 
management considerations or protection; and (ii) specific areas outside the geographical 
area occupied by the species at the time it was listed . . . upon a determination by [the 
Service] that such areas are essential for the conservation of the species. 16 U.S.C. § 
1532(5)(A).   
 

“Conservation,” in turn, means recovery of the species “to the point at which the measures 
provided pursuant to this chapter are no longer necessary.” Id. § 1532(3). 
 

Critical habitat designation is essential to the conservation of endangered species. Studies 
show that species with critical habitat are more than twice as likely to be recovering, and less 
than half as likely to be declining, than species without critical habitat.4 This is because critical 
habitat provides important protection for imperiled species beyond that provided by listing alone. 
For example, pursuant to Section 7(a)(2) of the ESA, each federal agency must guarantee that its 

 
4 See Taylor, M.F.J., K.S. Suckling and J.J. Rachlinski JJ. 2005. The effectiveness of the Endangered Species Act: A 
quantitative analysis. BioScience 55:360-67, available at 
http://www.biologicaldiversity.org/publications/papers/bioscience2005.pdf. 



actions will not “result in the destruction or adverse modification” of a species designated critical 
habitat. Id. Additionally—as the Service itself has recognized—critical habitat designations 
provide other benefits, including opportunities for public education and involvement, which help 
make the public, state agencies, and local governments more aware of the plight of listed species 
and the conservation actions needed to aid in species recovery.5 And, as courts have 
acknowledged, critical habitat also provides benefits by identifying the geographical areas most 
vital to the species; without a critical habitat designation, the process of identifying the most 
important habitat features “will be made piecemeal, as individual federal projects arise.”6 

 
Once the Service has issued a proposed rule to revise critical habitat, the Service has one 

year to  promulgate either a final regulation implementing the revision, a determination that a 
six-month extension is needed to settle substantial disagreement about applicable science, or a 
science-based finding that such revision should not be made. Id. §§ 1533(b)(6)(A)(i), 
1533(b)(6)(B).  
 

B. The Southern Resident Killer Whale—A Species on the Brink 
 

 
Figure 1: A Southern Resident Killer Whale (Credit: CC0 Public Domain) 

Orca whales are some of the most intelligent and charismatic animals on Earth. Orcas’ 
intricate system of communication, built upon complex patterns of clicks, whistles, and pulsing 
calls, provides them with extremely coordinated hunting strategies and behaviors. Even more 
impressive, their robust language capabilities enable orca whales to develop and maintain highly 

 
5 See, e.g., Designation of Critical Habitat for Cook Inlet Beluga Whale, 76 Fed. Reg. 20180, 20191 (April 11, 
2011) (discussing benefits of designating critical habitat for Cook Inlet beluga whales) 
6 Conservation Council v. Babbitt, 2 F. Supp. 2d 1280, 1288 (D. Haw. 1998). 



stable and advanced social groupings, or pods, led by matriarchal females. Some pods of these 
majestic mammals have even discovered tool use and heritable culture.  

 
 Southern Resident killer whales—a distinct population segment of orca whales—suffer 

from ever-growing threats along the near shore of the United States’ northern Pacific coastline. 
Despite having been listed as an endangered species in 2005 and receiving regions of critical 
habitat in the Puget Sound, Strait of Juan de Fuca, and San Juan Islands areas in 2006, Southern 
Residents still face intolerable environmental pressures. Noise and other physical disturbance 
from marine vessels, degraded water quality from human pollution, and dwindling food 
resources, especially Chinook salmon, have combined to severely hamper the recovery of these 
proud marine mammals.  

 
Currently, only 74 Southern Resident killer whales remain in the wild. Federal scientists 

recently found that only two males sired 52% of calves born since 1990. As external threats 
continue to compound on these orcas, the looming internal threat of inbred populations with 
reduced genetic and physical fitness only grows larger. Bold and comprehensive protections 
must be made now to ensure the long-term survival of this irreplaceable species. And the most 
important and most impactful protections Southern Residents can be given is an expansion of 
critical habitat to cover more of their winter range. Habitat protections are essential to address 
the countless threats faced by Southern Residents, which include water pollution, military sonar 
and training noise, energy development projects, coastal development, and impairment of 
foraging areas, among many others. Southern Resident killer whales rely extensively on the 
southern reaches of their Pacific Coast habitat, which is slated for protection under the proposed 
revision, but still awaits final designation. This stretch of the Pacific must be finalized as critical 
habitat if the Southern Residents are to swim back from the brink.  

 
C. Violations of the Act  
 
The Service’s failure to finalize the expansion of critical habitat for the Southern 

Resident killer whale constitutes a violation of the ESA and deprives these highly endangered 
creatures of important habitat protections to which they are both legally entitled and desperately 
need. The Service has long recognized the necessity of expanded habitat protections for Southern 
Residents. When critical habitat was initially designated for the Southern Residents in 2006, the 
Marine Mammal Commission, in its comments on the rule, suggested that the southerly winter 
range of the whales—specifically the region between Cape Flattery, Washington and Point 
Reyes, California, which is the region of habitat currently awaiting finalized protections now—
would likely prove critical to the recovery of the species. Acknowledging this, the Service noted 
in its final rule that it would commit to “consider new information as it was available.”7  

 
7 Endangered and Threatened Species; Designation of Critical Habitat for Southern Resident Killer 
Whale, Final rule, 71 Fed. Reg. 69054, 69057 (Nov. 29, 2006). 



 
In January 2014, the Center petitioned the Service to revise and expand critical habitat. 

The Service published a request for public comment in April 2014 regarding the proposed 
expansion of Southern Residents’ critical habitat, along with its finding that such expansion 
could be warranted. In the following 12-month finding in 2015, the Service announced its 
“intention to proceed toward a proposed rule.”8 After significant delay, in response to a court 
ordered settlement agreement, the Service published a proposed rule to expand critical habitat on 
September 19, 2019.9 Over a year has passed since the Service published its proposed finding, 
yet the Service has still not finalized its critical habitat designation for Southern Residents, 
leaving that crucial habitat vulnerable to adverse modification or destruction that could 
jeopardize the already imperiled existence of these whales. 

 
Within one year of publication of the proposed regulation, the ESA requires the Service 

to render its final determination on the proposal. 16 U.S.C. § 1533(b)(6)(A). At such time, the 
Service must either finalize the rule, withdraw the proposed rule, or if there is substantial 
disagreement about scientific data, delay a final determination for up to six months to solicit 
additional scientific information. Id. § 1533(b)(6)(A)(i), (B)(i); see also 50 C.F.R. § 424.17. At 
the time of this Notice, the Service has not promulgated a final rule, nor otherwise taken any 
further action on its proposed rule. This constitutes a violation of both the ESA and the Service’s 
controlling regulations. 

 
The Service must promptly finalize the revised critical habitat designation to ensure 

robust habitat protections for Southern Resident killer whales. Even though the ESA in rare 
circumstances allows the Service to delay finalizing a critical habitat revision for six months, the 
agency did not invoke this extension within the timeframe provided by law.  Moreover, the 
Service could not have invoked such an extension here because there is no scientific 
disagreement or discrepancy to support such a finding. The science is clear that Pacific coast 
habitat between Cape Flattery and Point Reyes is essential to the conservation of Southern 
Resident killer whales. The threats to Southern Residents are also clear: marine noise and traffic 
is increasing, Chinook salmon populations are declining, and water quality continues to degrade. 
With these three pillars of their survival in the balance, the Southern Resident killer whales, in 
turn, continue to decline, barely maintaining their already meager population.  
 

The Center is deeply concerned about and actively involved in the protection of the 
Southern Resident killer whale and its habitat. Center members and staff engage in professional, 
recreational, aesthetic, and scientific activities involving these orcas and their habitat, including 

 
8 Listing Endangered or Threatened Species; 12-Month Finding on a Petition To Revise the Critical Habitat 
Designation for the Southern Resident Killer Whale Distinct Population Segment, 80 Fed. Reg.  9682 (Feb. 24, 
2015).  
9 Endangered and Threatened Wildlife and Plants; Proposed Rulemaking To Revise Critical Habitat for the 
Southern Resident Killer Whale Distinct Population Segment, 84 Fed. Reg. 49214 (Sep. 19, 2019). 



observing and attempting to observe them in the wild. On their behalf, we urge you to take 
prompt action to protect the species under mandatory requirements of the ESA. Accordingly, an 
acceptable remedy would be prompt issuance of a rule finalizing the proposed expansion of 
critical habitat for the Southern Resident killer whale, or at a minimum, a binding commitment to 
a date certain by which the Service will finalize the proposed critical habitat.    

    
We are eager to address these violations and to discuss with the Service prospects for 

resolution at the earliest possible date. If the Service does not act within 60 days to correct these 
violations of the Act, however, we will pursue litigation in federal court to resolve the issue.  If 
you have any questions, wish to discuss this matter, or feel this notice is in error, please contact 
me at 510-844-7108 or miyoko@biologicaldiversity.org. Thank you for your prompt attention to 
this matter.  
 
Sincerely, 
 

 
Miyoko Sakashita 
Senior Counsel, Oceans Director 
Center for Biological Diversity 
1212 Broadway #800 
Oakland, CA 94612 
miyoko@biologicaldiversity.org 
 
C.J. Biggs 
Legal Fellow, Oceans Program 
Center for Biological Diversity 
cjbiggs@biologicaldiversity.org 
 


