
 
 

 

February 5, 2019 
 
Sent via electronic and certified mail 

RE:  Sixty-day Notice of Intent to Sue for Violations of the 
Endangered Species Act Relating to the U.S. Fish and Wildlife 
Service’s Failure to Make a 90-Day Determination on a Petition to 
Revise Critical Habitat for the Mount Graham Red Squirrel  

 
Dear Acting Secretary Bernhardt, 
 
 This letter serves as a 60-day notice of intent to sue the Secretary and U.S. Fish 
and Wildlife Service (“FWS”) from the Center for Biological Diversity and Maricopa 
Audubon Society, pursuant to the citizen suit provision of the Endangered Species Act, 
16 U.S.C. § 1540(g), for failing to make a required “90-day finding” on their December 
14, 2017 petition to revise existing critical habitat for the endangered Mount Graham red 
squirrel  (Tamiasciurus hudsonicus grahamensis).  
 
 I. The Petition to Revise Critical Habitat for the Endangered   
  Mount Graham Red Squirrel 
 
 Mount Graham red squirrels are a native species only found in the Pinaleño 
Mountains of southeast Arizona.  They are a sub-species of the North American red 
squirrel, distinguished by a smaller body and narrower head, but sharing the same 
brownish-red sides and white belly.  Believed to be extinct in the 1960s, the Mount 
Graham red squirrel was “rediscovered” in the 1970s and listed as endangered in 1987.  
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 Critical habitat was designated for the Mount Graham red squirrel on January 5, 
1990.1  This designation is currently limited to high elevation (>9,200') spruce fir forests 
in the Pinaleño Mountains within the Coronado National Forest (centered around Hawk 
Peak-Mt. Graham, Heliograph Peak, and Webb Peak).  However, since that time a large 
majority of the spruce-fir habitat (~800 acres) has been degraded or destroyed by 
telescope construction (UA Mt. Graham International Observatory), wildfire, and 
unnecessary back-burning influenced by UA astronomers.  Consequently, the Mount 
Graham red squirrel population has plummeted to only an estimated 75 animals in the 
most recent 2018 annual survey.  
 
 Lower-elevation mixed conifer forests (which have long been recognized as 
important to the species) are now serving as refugia from the destruction of spruce-fir 
habitat and, for the foreseeable future, are essential to the species’ continued survival.  
Today, surviving squirrels are found primarily in four areas (Grant Hill, Riggs Lake, 
Turkey Flat, and Columbine), all outside of the upper elevation spruce fir forests 
currently designated as critical habitat. 
 
 In order to address these changing circumstances and the dire status of the Mount 
Graham red squirrel, on December 14, 2017, the Center and Maricopa Audubon 
petitioned for revision of the existing critical habitat to include these and other essential 
areas.  FWS has acknowledged receipt of the petition but has not yet issued its first 
required response, the 90-day finding.   

 
II. FWS’ Duty to Respond to the Petition  

 
 FWS maintains ongoing duties with respect to critical habitat.  The ESA provides 
for critical habitat revision, subject to the same “best available scientific data” standard as 
an initial designation.2  It further provides the right to petition for critical habitat revision, 
in accordance with the Administrative Procedure Act (“APA”).3  The evaluation of such 
petitions is governed by ESA implementing regulations.4  
 
 Similar to the process for citizen listing petitions, the ESA requires FWS, within 
90 days of receiving the critical habitat revision petition, to “make a finding as to whether 

                                                 
1 55 Fed. Reg. 425. 
2 16 U.S.C. § 1533(b)(2). 
3 16 U.S.C. § 1533(b)(3)(D)(i)-(ii); 5 U.S.C. § 553(e).   
4 50 C.F.R. § 424.14(c), (e).   
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the petition presents substantial scientific information indicating that the revision may be 
warranted.”5  It has yet to make this required initial finding here.  
 

III. FWS’ Ongoing Failure to Issue a 90-Day Finding on the Mount Graham 
Critical Habitat Revision Petition Violates the Endangered Species Act 

 
 FWS is in violation of the Endangered Species Act by failing to issue a 90-day 
finding in response to the December 14, 2017 petition to revise critical habitat for the 
Mount Graham red squirrel.   This finding was due on or about March 14, 2018. 
 
 This notice is provided pursuant to the ESA’s citizen suit provision on behalf of 
Center for Biological Diversity and Maricopa Audubon Society.6  If FWS does not 
remedy this violation within the next 60 days, these organizations intend to file suit in 
federal court.  Please contact me should you have any questions or if you would like to 
discuss this matter.  
 
Sincerely, 

     
Brian Segee  
bsegee@biologicaldiversity.org 
T: (805) 750-8852      
U.S. mail: 
Center for Biological Diversity 
660 S. Figueroa St., Suite 1000 
Los Angeles, CA  90017  
 
  
 

                                                 
5 16 U.S.C. § 1533(b)(3)(D)(i).   If FWS makes a positive 90-day finding, it must then make a 
subsequent determination within 12 months as to how “to proceed with the requested revision” 
and publish that determination in the Federal Register.  Id. § 1533(b)(3)(D)(ii). 
6 16 U.S.C. § 1540(g). 


