
 

 

August 20, 2020 

By Email and Certified Mail 

David Bernhardt, Secretary  

U.S. Department of the Interior  

1849 C Street NW  

Washington, DC 20240  

exsec@ios.doi.gov  

 

Aurelia Skipwith, Director 

U.S. Fish and Wildlife Service 

1849 C Street NW, Room 3358 

Washington, DC 20240 

aurelia_skipwith@fws.gov 

 

Glen Knowles, Field Supervisor  

Southern Nevada Fish and Wildlife Office  

4701 N Torrey Pines Dr.  

Las Vegas, NV 89130  

glen_knowles@fws.gov  

 

William Dunkelberger, Forest Supervisor 

Humboldt-Toiyabe National Forest 

1200 Franklin Way 

Sparks, NV 89431 

william.dunkelberger@usda.gov 

 

RE:  Notice of Intent to Sue the U.S. Fish and Wildlife Service and U.S. Forest Service for 

Failing to Ensure that Expansion of the Lee Canyon Ski Area, Clark County, Nevada 

does not Jeopardize the Mount Charleston Blue Butterfly or Adversely Modify Its 

Critical Habitat. 

Dear Secretary Bernhardt, Director Skipwith, Field Supervisor Knowles, and Supervisor 

Dunkelberger: 

The Center for Biological Diversity (“Center”) hereby provides notice, pursuant to Section 11(g) 

of the Endangered Species Act (“ESA”), 16 U.S.C. §§ 1531-1544, that the U.S. Fish and Wildlife 

Service (“FWS”) and the U.S. Forest Service (“Forest Service”) are in violation of the ESA. FWS 

and the Forest Service have failed to ensure that the proposed expansion of the Lee Canyon Ski 

Area (“Ski Area”) does not jeopardize the Mount Charleston blue butterfly, or destroy or adversely 

modify the butterfly’s critical habitat.1  

The Mount Charleston blue butterfly (“MCBB” or “butterfly”) is on the brink of extinction. Since 

it was listed as an endangered species in 2013 the butterfly has experienced substantial habitat 

degradation and population loss. Nearly a quarter of known butterfly populations have been 

extirpated.2  

 
1 See Biological Opinion Regarding Reinitiation of Formal Consultation Under Section 7 of the Endangered Species 

Act for Effects to Mount Charleston Blue Butterfly for the Lee Canyon Ski Area Master Development Plan—

Phase 1, Clark County, Nevada (June 15, 2020) [hereinafter 2020 BiOp]. 

2 See Determination of Endangered Species Status for Mount Charleston Blue Butterfly, 78 Fed. Reg. 57,750, 57,753–

54 (Sept. 19, 2013) [hereinafter Final Listing Rule]; K. Gulley, Mount Charleston Blue Butterfly Survey 2016 

Icaricia shasta spp. charlestonensis (U.S. Forest Serv., Spring Mountains Nat’l Recreation Area, Humboldt-

Toiyabe Nat’l Forest 2016) [hereinafter Gulley 2016]; K. Gulley, Mount Charleston Blue Butterfly Survey (U.S. 

Forest Serv., Spring Mountains Nat’l Recreation Area, Humboldt-Toiyabe Nat’l Forest 2017) [hereinafter Gulley 

2017]; D. Thompson, Surveys and habitat assessment of Icaricia shasta charlestonensis (Mount Charleston blue 
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The Lee Canyon critical habitat unit (“CHU”) harbors key butterfly populations and is one of only 

three known occupied locations.3 The Lee Canyon CHU is therefore essential to the survival and 

recovery of the subspecies.4  

Despite the perilous state of the butterfly—and the importance of the Lee Canyon CHU to its 

survival and recovery—FWS and the Forest Service have persisted in greenlighting a plan that 

would allow summer recreation within the CHU for the first time and dramatically expand winter 

activities. The plan promises to bring thousands of new visitors into the heart of the butterfly’s 

critical habitat and last remaining stronghold each summer, during the time that the butterfly is 

active. 

The Center notified FWS and the Forest Service in April of this year that the expansion plan, along 

with FWS’s December 13, 2019 Biological Opinion (“2019 BiOp”), failed to adequately protect 

the butterfly and thus violated the ESA.5 In response to the Center’s April notice letter, FWS 

acknowledged some (but not all) flaws in the 2019 BiOp, agreed to reinitiate formal consultation, 

and released a revised BiOp on June 15, 2020 (“2020 BiOp”).6  

However, the 2020 BiOp  fails to address the shortcomings—and replicates the same legal errors—

as the 2019 BiOp. Among other things, 2020 BiOp underestimates the project’s impacts by 

limiting its analysis to so-called “suitable” habitat—thus ignoring impacts to habitat essential for 

to butterfly’s survival throughout its entire life cycle. The 2020 BiOp also fails to analyze the 

impacts of new and expanded summer recreation operations including mountain bike trails, a 

mountain coaster, and a zip line. Further, the 2020 BiOp bases its “no jeopardy” and “no adverse 

modification” conclusions on vague and inadequate “minimization measures” proposed by the 

Forest Service.  

These failures, along with the others discussed below, demonstrate that the 2020 BiOp is arbitrary, 

capricious, contrary to law, and fails to follow the best available science. This letter serves as 

notice that unless FWS withdraws the 2020 BiOp and accompanying incidental take statement 

(“ITS”) within 60 days of receipt of this notice, the Center intends to challenge FWS’s and the 

Forest Service’s unlawful conduct in court. 

STATUTORY BACKGROUND 

The ESA is “the most comprehensive legislation for the preservation of endangered species ever 

enacted by any nation.”7 The statute’s primary goal is “to provide a means whereby the ecosystems 

 
butterfly) in the Spring Mountain Range of Nevada 2015-2017, Final Report, (University of Nevada, Las Vegas 

2018) [hereinafter Thompson 2018]. 

3 Designation of Critical Habitat for Mount Charleston Blue Butterfly (Icaricia (Plebejus) shasta charlestonensis), 80 

Fed. Reg. 37,404, 37,411 (June 30, 2015) [hereinafter Final Critical Habitat Rule]. 

4 Id. 

5 See Center for Biological Diversity, Notice of Intent to Sue (April 1, 2020). 

6 See generally 2020 BiOp. 

7 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978). 
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upon which endangered species and threatened species depend may be conserved.”8 The U.S. 

Supreme Court has recognized that “the plain intent of Congress in enacting the [ESA] was to halt 

and reverse the trend toward species extinction, whatever the cost.”9  

To receive the protection of the ESA, a species must first be listed by the Secretary of the Interior 

as “endangered” or “threatened.”10 After a species is listed, the substantive obligations of the ESA 

apply to that species. These include the prohibition on take, the duty of federal agencies to consult 

with FWS, and the duty to ensure that those agencies’ actions do not jeopardize the continued 

existence of listed species or adversely modify critical habitat.11  

Within the ESA’s statutory scheme, the designation and protection of critical habitat is especially 

important. Congress recognized the significance of habitat protection when it found that: 

“[C]lassifying a species as endangered or threatened is only the first step in insuring 

its survival. Of equal or more importance is the determination of the habitat 

necessary for that species’ continued existence. . . . If the protection of endangered 

and threatened species depends in large measure on the preservation of the species’ 

habitat, then the ultimate effectiveness of the Endangered Species Act will depend 

on the designation of critical habitat.” [12] 

Thus, the ESA requires FWS to designate critical habitat at the same time a species is listed.13 Any 

designation of critical habitat must be based on the “best scientific data available.”14  

Reflecting the statute’s focus on species recovery, critical habitat may include both occupied and 

unoccupied areas that are “essential for the conservation of the species.”15 “Conservation,” is 

defined in turn to include all methods that that can be employed to “bring any endangered species 

or threatened species to the point at which” the protection of the ESA is “no longer necessary.”16 

As such, “the purpose of establishing ‘critical habitat’ is for the government to carve out territory 

that not only necessary for the species’ survival but also essential for the species’ recovery.”17  

Once a species is listed and critical habitat designated, Section 7 of the ESA requires each federal 

agency, in consultation with a federal wildlife agency (in this case, FWS), to ensure that any 

proposed action is not likely to jeopardize the continued existence of a listed species, or result in 

 
8 16 U.S.C. § 1531(b). 

9 Hill, 437 U.S. at 184. 

10 See 16 U.S.C. § 1533. 

11 See Hill, 437 U.S. at 180-82. 

12 H.R. Rep. No. 94-887 at 3 (1976). 

13 16 U.S.C. §§ 1533(a)(3)(A)(i), 1533(b)(6)(C). 

14 Id. § 1533(b)(2). 

15 Id. 

16 Id. § 1532(3). 

17 Gifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1070 (9th Cir. 2004). 
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the destruction or adverse modification of critical habitat.18 To “jeopardize the continued existence 

of” means “to engage in an action that reasonably would be expected, directly or indirectly, to 

reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild 

by reducing the reproduction, numbers, or distribution of that species.”19 “Destruction or adverse 

modification” of critical habitat means “a direct or indirect alteration that appreciably diminishes 

the value of critical habitat as a whole for the conservation or a listed species.”20 And 

“conservation,” as noted, means recovery to the point where the ESA’s protections are no longer 

needed.21 Thus, the ultimate aim of consultation is to ensure that federal agency action does not 

impair the survival or recovery of a listed species. 

When the “action agency” (the Forest Service in this case) determines that a proposed action may 

affect a listed species, it must engage in formal consultation with FWS.22 Formal consultation 

results in a biological opinion detailing “how the agency action affects the species or its critical 

habitat.”23  

It is essential that FWS define the scope of formal consultation to encompass the entire proposed 

action.24 The term “agency action” should be interpreted broadly because “caution can only be 

exercised if the agency takes a look at all the possible ramifications of the agency action.”25 FWS 

is accordingly required to consider “all phases” of the agency action in its analysis.26  

FWS must also take a broad view of the action’s impacts on listed species. Under Section 7’s 

implementing regulations: 

Effects of the action are all consequences to listed species or critical habitat that are 

caused by the proposed action, including the consequences of other activities that 

are caused by the proposed action. . . . Effects of the action may occur later in time 

and may include consequences occurring outside the immediate area involved in 

the action.[27]  

Federal agencies must “use the best scientific and commercial data available” in assessing a 

proposed action’s impact on a protected species.28   

 
18 16 U.S.C. § 1536(a)(2). 

19 50 C.F.R. § 402.02. 

20 Id. 

21 16 U.S.C. § 1532(3). 

22 50 C.F.R. § 402.02. 

23 16 U.S.C. 1536(b)(3)(A). 

24 Conner v. Burford, 848 F.2d 1441, 1453 (9th Cir. 1988) (citing North Slope Borough v. Andrus, 642 F.2d 589, 608 

(D.C. Cir. 1980)). 

25 Id. 

26 Id. 

27 50 C.F.R. § 402.02 (emphasis added). 

28 16 U.S.C. § 1536(a)(2). 
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After the procedural requirements of consultation are complete the ultimate duty to protect and 

conserve listed species lies with the action agency. Consequently, an action agency’s reliance on 

an inadequate, incomplete, or flawed biological opinion is arbitrary, capricious, and unlawful.29  

A biological opinion is a final agency action subject to judicial review under the federal 

Administrative Procedure Act (“APA”), which requires federal courts to set aside agency action 

found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the 

law.”30  A court’s review under this standard, while “narrow,” is also “searching and careful.”31  

FACTUAL BACKGROUND 

I. Mount Charleston Blue Butterfly Description & Habitat 

The Mount Charleston blue butterfly (Icaricia (Plebejus) shasta charlestonensis) is a rare 

subspecies of shasta blue butterfly endemic to the Spring Mountains west of Las Vegas, Nevada.32 

The butterfly owes its unique taxonomy to 10,000 years of evolution in isolation from other shasta 

blue butterfly populations.33  

According to FWS’s final critical habitat designation, the butterfly requires the following physical 

and biological features: elevations between 2,500 m (8,200 ft) and 3,500 m (11,500 ft); zero to 50 

percent tree cover; widely spaced, low (less than 15 cm (0.5 ft) in height) forbs and grasses, with 

exposed soil and rock substrates; the presence of one or more species of larval host plants; the 

presence of one or more species of nectar plants; and habitat where natural disturbance such as fire 

creates and maintains openings in the canopy.34  

Host plants for the butterfly include Torrey’s milkvetch, (Astragalus calycosus), broad-kneeled 

milkvetch (Astragalus playtropis), and mountain oxytrope (Oxytropis oreophila var. oreophila).35 

After mating, females fly between or walk along host plants, sometimes for over 30 minutes, before 

laying a single egg on a host plant or in the nearby leaf litter.36 After depositing an egg, females 

feed on nectar plants or bask on the ground to restore energy.37  

 
29 See, e.g., Wild Fish Conservancy v. Salazar, 628 F.3d 513, 532 (9th Cir. 2010). 

30 5 U.S.C. § 706(2)(A); Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 709 (9th Cir. 2005). 

31 Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989).   

32 Final Listing Rule, 78 Fed. Reg. at 57,751; see also Final Critical Habitat Rule, 80 Fed. Reg. at 37,416. 

33 Final Listing Rule, 78 Fed. Reg. at 57,751. 

34 Final Critical Habitat Rule, 80 Fed. Reg. at 37,416-19. 

35 D. Thompson et al., Surveys and habitat assessment of Icaricia shasta charlestonensis (Mount Charleston blue 

butterfly) in the Spring Mountain Range of Nevada 2015-2017, Final Report 122-24 (University of Nevada, Las 

Vegas 2014) [hereinafter Thompson et al. 2014]. 

36 See Final Critical Habitat Rule, 80 Fed. Reg. at 37,416-17. 

37 Id. 
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Nectar plants include broom snakeweed (Gutierrezia sarothrae), Clokey’s fleabane (Erigeron 

clokeyi), Lemmon’s bitterweed (Hymenoxys lemmonii), and Cooper’s rubberweed (Hymenoxys 

cooperi) and Sulphur-flower buckwheat (Eriogonum umbellatum var. versicolor).38  

Mount Charleston blue butterflies likely take two years to develop. Eggs or newly-hatched (first 

instar) larvae diapause (i.e., enter a period of hibernation or suspended animation) through the first 

winter, then feed as early-stage larvae through the following spring.39 Late-stage larvae enter 

pupation and a second period of diapause  over the following winter, and the adult butterfly 

emerges in summer.40 The ability to overwinter in two distinct developmental stages is an 

adaptation to environmental extremes such as drought and heavy snowfall.41  

Host and nectar plants are critically important to survival at both the larval and adult stages. Nectar 

provides nutrients essential to adult females for egg production and can augment egg size, which 

in turn affects the chances of larval survival.42 During the growing season after the first winter of 

diapause, larvae actively seek out areas with a sufficient quantity of host plants and adequate 

sunlight to complete their development into the pupal stage.43 The survival and recovery of the 

butterfly therefore depends on the synchronization of larval emergence and host plant 

availability.44 Adults become active during the “peak bloom,” of nectar plants, which lasts from 

mid to late June through early July, and the adult activity period ends in mid to late August.45  

In addition to the presence of host and nectar plants, the butterfly’s viability depends on vegetation 

structure and composition among and adjacent to host and nectar plants. The butterfly requires 

abundant sunlight, with low tree and shrub cover.46 The type and distribution of host and nectar 

plants is also important; researchers have found more eggs on mountain oxytrope (O. oreophila) 

than Torrey’s milkvetch (A. calycosus), even though more milkvetch was present.47 More eggs 

have likewise been found in areas with increasing density of the nectar plants broom snakeweed 

(G. sarothrae) and Clokey’s fleabane (E. clokeyi).48 Low grass cover relative to forbs is important 

because larvae and adults need to move about habitat patches; grass height should be less than 15 

cm (the height at which adults typically fly), with sparse clumps (less than five plants per square 

 
38 Final Listing Rule, 78 Fed. Reg. at 57,753; Final Critical Habitat Rule, 80 Fed. Reg. at 37,416. 

39 B. Boyd & D. Murphy, A report on the status of the Mount Charleston blue butterfly and its essential resources at 

and adjacent to the Las Vegas Ski and Snowboard Resort 41 (2008) [hereinafter Boyd & Murphy 2008]. 

40 Id. 

41 Id.   

42 Id. at 9. 

43 Thompson et al. 2014 at 50. 

44 Boyd & Murphy 2008 at 13. 

45 Id. at 12-18. 

46 Final Critical Habitat Rule, 80 Fed. Reg. at 37,416. 

47 Thompson et al. 2014 at 147. 

48 Id. at 77. 
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meter).49 Areas with low densities of host plants may also be important in avoiding competition 

for egg laying sites among individual adults and with other butterfly species.50  

Other factors contributing to habitat suitability are slope, aspect, micro-topographic variation 

within habitat patches, as well as patch configuration and proximity to other patches.51 Like many 

butterflies, the Mount Charleston blue butterfly requires elevated locations with open exposure 

during mating periods as males perch to encounter females.52  

The Mount Charleston blue butterfly exhibits metapopulation dynamics that require the protection 

and maintenance of a network of connected habitat patches.53 Individuals within a metapopulation 

appear and disappear across a dynamic matrix of habitat patches in response to microclimatic 

conditions that cause both spatial and temporal changes in habitat quality.54 The butterfly therefore 

relies on “stepping-stone” habitat—smaller patches of host and nectar plants that act as waypoints 

between larger habitat patches—for dispersal.55 These dispersal habitats are particularly important 

for gene flow between populations and recolonization during years of high adult abundance.56 

Examples of dispersal habitat include the areas between the Ski Area’s ski slopes and the Bonanza 

Trail in the northern part of the butterfly’s range.57  

Areas of low occupancy, or where host plants are less abundant, are also  critical to metapopulation 

survival because they act as spillover areas for less competitive individuals. In this way, less-

suitable habitat serves to enhance the overall genetic diversity of the species, and is critical to the 

species’ recovery.58 These areas are also exhibit what is known as the “rescue effect”—if 

butterflies are killed in adjacent areas, individuals from the spillover areas can colonize adjacent 

habitat.59 The Mount Charleston blue butterfly therefore requires a high level of connectivity 

between habitat patches—and across areas of currently marginal or unsuitable habitat—for its 

long-term survival and recovery.60  

 

 
49 Id. at 138-141. 

50 Thompson 2018 at 88. 

51 Boyd & Murphy 2008 at 21. 

52 Id. at 19-20. 

53 Final Critical Habitat Designation, 80 Fed. Reg. at 37,416-21. 

54 Id. at 37,414-15. 

55 Thompson et al. 2014 at 155-57. 

56 Id. 

57 Id. at 155-157. 

58 Robert W. Howe, Gregory J. Davis, and Vincent Mosca, The Demographic Significance of “Sink” Populations, 57 

Biological Conservation 235-255 (1991) [hereinafter Howe et al. 1991].  

59 Id. 

60 Final Critical Habitat Rule, 80 Fed. Reg. at 37, 416-21. 



8 

 

II. Current Distribution, Abundance, & Threats 

The Mount Charleston blue butterfly is found only on lands managed by the U.S. Forest Service 

in the Spring Mountains National Recreation Area.61 Most known occurrences are in two locations: 

along higher-elevation ridges in the Mount Charleston Wilderness above Kyle Canyon, and in the 

upper Lee Canyon area.62  

The butterfly is threatened by: (1) loss and degradation of habitat due to changes in natural fire 

regimes and succession; (2) recreational development and fuels reduction projects; (3) increases 

of nonnative plants; (4) collection; (5) small population size and few occurrences; and (6) 

exacerbation of other threats from the impacts of climate change.63 Its small size, low vagility 

(ability to move about freely or migrate), semi-isolated populations, and specific habitat needs 

mean that it is susceptible to population declines and is not currently resilient.64  

When the butterfly was listed as an endangered species in 2013 there were 17 known historical 

locations and seven “presumed occupied” sites across three general areas: the South Loop Trail 

area, the Lee Canyon Ski Area, and the Bonanza Trail.65 Four populations have been extirpated 

since listing.  

Surveys in 2016 found only four individuals, all in the Lee Canyon area, and fewer than 100 

individuals were observed between 2016 and 2018. In 2019, over 100 individuals were observed 

during six separate visits to the Lee Canyon Ski Area.66 However, butterfly abundance can 

fluctuate significantly in response to microclimatic variations which, as noted, cause temporal and 

spatial changes in habitat quality.67 For example, certain populations may experience dramatic 

rebounds in high-precipitation years.68 This does not mean that the population is stable or resilient, 

as the extirpation of other populations shows. 

 

 

 

 
61 Final Listing Rule, 78 Fed. Reg. at 57,753–54. 

62 Id. 

63 Final Critical Habitat Rule, 78 Fed. Reg. at 37,420. 

64 A.N. Carvajal-Acosta et al., Initial Vegetation Response to Fuel Mastication Treatments in Rare Butterfly Habitat 

of the Spring Mountains, Nevada, 46(6) Journal of the Arizona-Nevada Academy of Science 17 (2015) 

[hereinafter Carvajal-Acosta et al. 2015]. 

65 See Final Listing Rule, 78 Fed. Reg. 57,751-53. 

66 2020 BiOp at 38. 

67 B. Boyd & G. Austin, Final Report on Butterfly Investigations in the Spring Mountains, Nevada, 1998, and A 

Proposed Monitoring Program for Endemic Species 17 (U.S. Forest Service 1999) [hereinafter Boyd & Austin 

1999]. 

68 Thompson 2014 at 155-56. 
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III. Critical Habitat Designation 

FWS designated critical habitat for the Mount Charleston blue butterfly in 2015.69 The designated 

critical habitat encompasses approximately 5,214 acres across three distinct areas in the Spring 

Mountains.70  

Based on the butterfly’s habitat needs, FWS defined three “primary constituent elements” 

(“PCEs”) essential for its survival and recovery: 

Areas of dynamic habitat between 2,500 m (8,200 ft) and 3,500 m (11,500 ft) 

elevation with openings or where disturbance provides openings in the canopy that 

have no more than 50 percent tree cover (allowing sunlight to reach the ground); 

widely spaced, low (less than 15 cm (0.5 ft) in height) forbs and grasses; and 

exposed soil and rock substrates. When taller grass and forb plants greater than or 

equal to 15 cm (0.5 ft) in height are present, the density is less than five per m2 (50 

per ft2). 

The presence of one or more species of host plants required by larvae of the 

[butterfly] for feeding and growth. . . . Densities of host plants must be greater than 

two per m2 (0.2 per ft2). 

The presence of one or more species of nectar plants required by adult [butterflies] 

for reproduction, feeding, and growth . . . Densities of nectar plants must occur at 

more than two per m2 (0.2 per ft2) for smaller plants, such as E. clokeyi, and more 

than 0.1 per m2 (0.01 per ft2) for larger and taller plants, such as Hymenoxys sp. and 

E. umbellatum.[71] 

To designate critical habitat, FWS mapped areas containing PCEs where butterflies have been 

observed.72 FWS then “buffered” the boundaries of these areas by 100 meters “because it is 

estimated that individual Mount Charleston blue butterflies can utilize areas between 10 to 100 m 

. . . from observed locations.”73  

FWS also considered connectivity between these buffered habitat patches, designating 

connectivity corridors by locating known patches of suitable habitat within 1,000 meters of each 

other. 74 FWS explained that it chose the 1,000 meter figure because it represents the approximate 

outer range of the butterfly’s dispersal distance.75  

 
69 Final Critical Habitat Rule, 80 Fed. Reg. at 37,404. 

70 Id. 

71 Final Critical Habitat Rule, 80 Fed. Reg. at 37,420-21 

72 Id. at 37,421. 

73 Id. 

74 Id. 

75 Id.  
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FWS then delineated critical habitat boundaries based on quarter-quarter-section units (16 ha. or 

40 ac.).  As explained in the Final Rule designating critical habitat:  

The selection of any given quarter-quarter section was systematically selected 

based on our understanding of the best scientific and commercial data available on 

the occurrence of the physical and biological features essential to the conservation 

of the Mount Charleston blue butterfly . . . . In the quarter-quarter sections that are 

included, suitable habitat is distributed across the area.[76] 

Finally, FWS excluded from critical habitat a 25-meter perimeter around areas with developed 

infrastructure or “recreational features.”77 It explained that “[h]igh levels of recreational 

disturbance in these areas have either severely degraded available habitat, including host and 

nectar plants, or the intense level of recreational activity severely limits or precludes the use of 

these areas by the Mount Charleston blue butterfly.”78  

The butterfly’s designated critical habitat consists of three distinct areas, or “critical habitat units” 

(CHUs): South Loop (CHU 1), Lee Canyon (CHU 2), and North Loop (CHU 3). Experts have 

stated that “it is critically important that each of the separate geographic areas be considered as 

essential and that each be managed to maximize the amount and interconnectedness of existing 

habitat fragments.”79 

The Lee Canyon CHU is essential to the butterfly’s survival and recovery because it contains 

approximately half of the total designated critical habitat, as well as a key metapopulation.80 FWS 

has explained that habitat connectivity within the Lee Canyon CHU is especially important:  

There are small areas with primary constituent elements distributed across the entire 

area of the [Ski Area] [Special Use Permit Area] within Unit 2. . . . The ability of 

the Mount Charleston blue butterfly to move among or between close patches of 

habitat within each critical habitat unit is necessary and essential for the 

conservation and recovery of the subspecies. Movements between patches of 

habitat to restore a functioning metapopulation (hypothesized to have failed 

because of reduced landscape permeability, as described in Boyd and Murphy 2008, 

p. 25) are necessary for recovery of the Mount Charleston blue butterfly.[81] 

The importance of the Lee Canyon CHU is further highlighted by the current condition of the two 

other CHUs. No butterflies have been observed in the North Loop CHU since 1995, which calls 

into question the North Loop CHU’s role in the butterfly’s conservation. And while the South 

Loop has historically contained the most robust population of Mount Charleston blue butterflies 

 
76 Id. at 37,410. 

77 Id. at 37421. 

78 Id. 

79 Thompson et al. 2014 at 157. 

80 BA at 37; Thompson et al. 2014. 

81 Final Critical Habitat Rule, 80 Fed. Reg. at 37411. 
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out of the three CHUs, at least half of the South Loop unit burned in the 2013 Carpenter 1 fire—

the largest wildfire in the Spring Mountains in recorded history.82 Although fire is natural and 

beneficial to most forest ecosystems, the Carpenter 1 fire was unusually large and intense.83 And 

while there is some indication that butterfly habitat is recovering in the burned area,84 data 

nevertheless suggest that the South Loop butterfly population was significantly affected by the 

fire.85  

It should also be noted that the butterfly remains vulnerable to future catastrophic fire events, and 

that unnaturally intense wildfires are becoming more common in the Spring Mountains due to 

climate change and non-native invasive species. This only underscores the importance of the Lee 

Canyon CHU to the butterfly’s long-term survival and recovery.  

Within the Lee Canyon CHU, one of the leading recognized threats to the butterfly is 

“implementation of recreational development projects.”86 FWS has specifically noted that 

“features essential to the conservation of the species in this unit require special management 

considerations or protection,” including “management of recreational activities to protect and 

prevent disturbance of Mount Charleston blue butterflies to reduce loss or deterioration of 

habitat.”87 FWS has also acknowledged, in response to comments from the Forest Service, that 

“[t]here is no legal direction or requirement that stems from the [The Ski Area Recreational 

Opportunity Enhancement Act of 2011] . . . to modify critical habitat.”88 

IV. The Lee Canyon Ski Area Master Development Plan & Consultation History. 

In 2011, the Ski Area finalized its Master Development Plan (“MDP”).89 Broken into Phase 1 and 

Phase 2, the MDP described the Ski Area’s plan to renovate existing infrastructure and develop 

new facilities over time.90 Among other goals, the MDP sought to “[p]rovide other recreational 

activities for year-round utilization of the facilities[.]”91 On information and belief, the Forest 

Service has never consulted with FWS over the MDP. 

 
82 C.R. Hermann, Living on the edge: Assessing the effects of catastrophic fire on plants used by two endemic 

subspecies of Spring Mountains butterflies (2017) (unpublished thesis, University of Nevada at Law Vegas). 

83 Id. 

84 2020 BiOp at 37-38. 

85 Thompson et al. 2018 at 6. 

86 Final Critical Habitat Rule, 80 Fed. Reg. at 37,423. 

87 Id. at 37,420, 37,423. 

88 Id. at 37,410. 

89 Ecosign Mountain Resort Planners Ltd., Las Vegas Ski and Snowboard Resort Master Development Plan 2011 

(Mar. 2011) [hereinafter MDP]. Ski areas are required by the National Forest Ski Area Permit Act of 1986 to 

submit master development plans to the Forest Service. See 16 U.S.C. § 497b.  

90 MDP at IV-1. 

91 Id. 
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Phase 1 of the MDP includes the ongoing maintenance and operation of existing facilities as well 

as the development of new facilities.92 The new facilities include three new ski lifts with a 

combined capacity of over 3,600 riders per hour, “glading” (i.e., tree removal) between ski runs, 

an expanded snowmaking system, a 13-mile mountain bike trail system, a new hiking trail, a zip 

line, and a mountain coaster.93 The expansion plan also includes a new parking lot, which 

according to the 2020 BiOp would enable the Ski Area to “accommodate the 3,000-person 

comfortable carrying capacity of the resort following this expansion.”94 Construction would occur 

over a 10-year period.95  

A prior round of ESA consultation included the Forest Service’s preparation of a biological 

assessment (BA), and culminated with the 2019 BiOp and associated ITS. The 2019 BiOp adopted 

entirely the Forest Service’s analytical framework which, by design, ignored the vast majority of 

designated critical habitat within the Lee Canyon CHU. The Forest Service’s BA and FWS’s 2019 

BiOp defined and delineated small areas of so-called “suitable” habitat within the Lee Canyon 

CHU.96 This “suitable” habitat was further subdivided into “core” and “non-core” areas.97   

Altogether, the Forest Service identified 172 acres of “suitable” habitat within the Lee Canyon 

CHU, comprising just 6.7 percent of total critical habitat acres.98 Within the 414-acre project area, 

the Forest Service identified 50.1 acres of suitable habitat.99 And within this, the Forest Service 

further defined 11.5 acres of “core” habitat.100 “Core” habitat was thus defined as suitable habitat 

within the project area meeting certain criteria developed and applied for the first time in the Forest 

Service’s BA.101 These “core” areas make up only 2.8 percent of the project area and less than one 

percent of critical habitat in the Lee Canyon CHU. 

FWS has yet to explain why it adopted the Forest Service’s approach, or whether this approach is 

consistent with FWS’s prior statements regarding the importance of critical habitat in the Lee 

Canyon CHU. In the Final Rule designating critical habitat, FWS explained that all CHUs “contain 

all of the identified physical or biological features and support multiple life-history processes.”102 

 
92 2019 BiOp at 4-5. 

93 2020 BiOp at 7-11. 

94 Id. at 11. 

95 2019 BiOp at 4. 

96 See 2019 BiOp at 36-27. 

97 See id. 

98 BA at 37. 

99 2019 BiOp at 46. 

100 Id. 

101 “[C]ore areas are comprised of contiguous cells in these areas with more than 312.5 square meters of potential 

habitat (prior to the application of the 5-meter buffer around habitat), and any single cell with potential habitat 

lower than that threshold that provides the only connection between two cells with more potential habitat than 

that threshold.” 2019 BiOp at 46. Alternatively, the Forest Service defined “core” areas as “[t]he contiguous 

patches of habitat on the Blackjack and Bimbo ski runs as well as the patch at the Gary Abbott site.” Id. 

102 Final Critical Habitat Rule, 80 Fed. Reg. at 37,422. 
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FWS also noted that “[t]here are small areas with primary constituent elements distributed across 

the entire area of the [Ski Area] [Special Use Permit Area] within Unit 2,” and that “movements 

between” these habitat patches “are necessary for recovery of the Mount Charleston blue 

butterfly.”103 As explained in more detail below, the Forest Service approach entirely ignores the 

importance of these dispersal habitats to metapopulation function and recovery.  

The 2019 BiOp found that construction impacts alone would disturb 120.8 acres of critical habitat. 

However, the 2019 BiOp restricted its analysis to impacts in arbitrarily determined “core” and 

“non-core” areas, with an emphasis on “core” areas.104 Consequently, the 2019 BiOp substantially 

underestimated the potential impacts to critical habitat.  The 2019 BiOp also ignored the long-term 

impacts of increased recreational use and visitation throughout the project area.  

Finally, the 2019 BiOp’s “no jeopardy” determination relied heavily on “minimization measures” 

proposed by the Forest Service. Although numerous, the Forest Service’s minimization measures 

were mostly vague, untested, and unproven. FWS did not explain how it would ensure the 

effectiveness of the minimization measures, or how their implementation would be monitored. 

Following the reinitation of formal consultation, FWS issued a new BiOp on June 15, 2020. Very 

little changed between the 2019 and 2020 BiOps. The 2020 BiOp retains the Forest Service’s 

analytical methodology, with its narrow focus on “core” and “non-core” habitat, although these 

two categories are now combined into areas of “suitable” habitat throughout most of the analysis. 

By retaining this “suitable” habitat framework, the 2020 BiOp ignores impacts to large critical 

habitat areas that FWS previously deemed essential for population maintenance and recovery. The 

2020 BiOp also restricts its analysis to the project’s construction footprint, and thus ignores the 

impacts of expanded recreation operations, including an influx of thousands of new summer 

visitors within the butterfly’s most important critical habitat. Finally, the 2020 BiOp rests its “no 

jeopardy” and “no adverse modification” conclusions on the same indefinite and inadequate 

“minimization measures” as the 2019 BiOp.  

ESA VIOLATIONS 

I. The 2020 BiOp Fails to Adequately Address the Project’s Impacts to the Mount 

Charleston Blue Butterfly and Its Critical Habitat. 

“Destruction or adverse modification” of critical habitat means “a direct or indirect alteration that 

appreciably diminishes the value of critical habitat as a whole for the conservation of a listed 

species.”105 And “conservation,” as noted, means recovery to the point where the ESA’s 

protections are no longer needed.106 Thus, the ultimate aim of consultation is to ensure that federal 

agency action does not impair the survival or recovery of a listed species. To justify a “no adverse 

modification” conclusion, FWS’s BiOp must demonstrate that the overall impact of the project on 

 
103 Id. at 37,411 (emphasis added). 

104 See, e.g., 2019 BiOp at 9 (figure 5). 

105 50 C.F.R. § 402.02. 

106 16 U.S.C. § 1532(3). 
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the butterfly’s critical habitat “would be at worst neutral.”107 FWS must make this determination 

“in the context of the lifecycle of the species.”108  

A. FWS and the Forest Service Improperly Focus on “Suitable” Habitat, Ignoring the 

Dynamic Nature of Butterfly Habitat and  Impacts to Dispersal. 

The 2020 BiOp falls short of this standard because FWS and the Forest Service improperly restrict 

their analysis to so-called “suitable” habitat areas within the Lee Canyon CHU, instead of 

considering all of the critical habitat that will be impacted by the project.109 To be clear, the entire 

project will occur within designated critical habitat, and will impact areas outside of those referred 

to as “suitable,” “core,” and “non-core” by the Forest Service and FWS. FWS’s failure to analyze 

the project’s full impact on the Mount Charleston blue butterfly and its critical habitat violates the 

ESA and is arbitrary and capricious. 

FWS previously identified dispersal habitats across the Lee Canyon CHU as “necessary and 

essential for the conservation and recovery of the subspecies.”110 However, FWS ignores these 

“necessary and essential” habitat features in the 2020 BiOp. “Suitable” habitat, as noted, comprises 

a small fraction of the “entire area” that FWS deemed essential in the critical habitat designation. 

And because it disregards approximately 107.1 critical habitat acres that will be impacted by the 

project outside of “suitable habitat,” the 2020 BiOp ignores significant impacts affecting the 

butterfly’s survival and recovery. For example, the 2020 BiOp finds that the construction of 13 

miles of mountain bike trails—all within critical habitat—would have no impact on the butterfly 

or its critical habitat because no trails would be located in “suitable” habitat, notwithstanding 

FWS’s prior finding that “recreational development” is a leading threat to the butterfly.111  

FWS’s focus on “suitable” areas also ignores the dynamic nature of butterfly habitat in the Spring 

Mountains. The critical habitat designation “recognize[d] that habitat is dynamic, the extent of 

habitat may shift, surveys have not occurred in every area, and butterflies move between patches 

of habitat” over time.112 “Butterflies . . . must track an ephemeral resource base that itself depends 

on unpredictable and perhaps infrequent ecosystem disturbances.”113 “[A]reas that serve as habitat 

in one year might not provide habitat in another, and habitat condition or value can vary spatially 

week to week, or during a single butterfly flight season—mak[ing] mapping habitat at best an 

 
107 South Yuba River Citizen’s League v. National Marine Fisheries Serv., 723 F. Supp. 2d 1247, 1278 (E.D. Cal. 

2010). 

108 Or. Natural Desert Ass’n v. Lohn, 485 F. Supp. 2d 1190, 1201 (D. Or. 2007). 

109 See 2020 BiOp at 43-44; BA at 44. 

110 Final Critical Habitat Rule, 80 Fed. Reg. at 37,411 (emphasis added); see also Final Listing Rule, 78 Fed. Reg. at 

57,756 (explaining that “areas with lower densities of the larval host plant may also be important to the subspecies, 

as these areas may be intermittently occupied or may be important for dispersal”). 

111 See Critical Habitat Rule, 80 Fed. Reg. at 37,420. 

112 Id. at 37,411, 37,415. 

113 Final Listing Rule, 78 Fed. Reg. at 57763.   
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exercise in estimation.”114 But the Forest Service’s delineation of “core” and “non-core” habitat 

disregards the temporally dynamic nature of the butterfly’s habitat. The Forest Service collected 

its data over just one season (summer 2016), and FWS’s reliance on this data arbitrarily fixes its 

adverse modification analysis at one point in time.  

The focus on avoiding impacts to “suitable” habitat is therefore misguided. Rather, large areas of 

habitat across the landscape must be protected—as recognized in the butterfly’s critical habitat 

designation—so that patches of high-quality habitat can come and go according to natural temporal 

and spatial dynamics and the butterfly can disperse across the landscape. 

B. FWS and the Forest Service Ignore the Serious Impacts of Increased Summer and 

Winter Recreation. 

The 2020 BiOp and its narrow focus on suitable habitat also largely ignores the impacts of 

increased visitation and recreation use. FWS previously acknowledged that “recreational 

development” projects are a leading threat in the Lee Canyon CHU.115 Summer recreation is of 

particular concern. According to FWS’s listing decision, “[s]ummer activities would impact the 

Mount Charleston blue butterfly and its . . . habitat by attracting visitors in higher numbers during 

the time of year when larvae and larval host plants are especially vulnerable to trampling.”116 

Accordingly, when FWS designated critical habitat, it excluded areas with “high levels of public 

visitation and associated recreational disturbance” because such areas lack PCEs and other 

essential habitat features.117  

The project’s primary purpose is to increase recreation within the butterfly’s critical habitat, 

including new summer activities such as mountain biking and ziplining. 118  The Forest Service’s 

final environmental impact statement (“FEIS”) estimates that the expansion could attract up to 

10,000 mountain biker visits it its first year alone, and this could increase to 25,000 biker visits 

per year in five to ten years.119 On peak days, the Ski Area could see 650 mountain bikers, 1,500 

people riding the mountain coaster, and 300 individuals riding the zip line.120 The FEIS includes 

no estimate of hiker numbers, but those will likely be substantial as well.  

All of these new activities will take place in critical habitat. And while recreation use has been 

acknowledged as a leading threat to the butterfly, the 2020 BiOp considers only two types of 

impacts: direct mortality and displacement from construction occurring in “suitable” habitat.121 

The BiOp contains no analysis of other significant impacts to connectivity, dispersal or other 

 
114 Boyd & Austin 1999 at 22. 

115 Final Critical Habitat Rule, 80 Fed. Reg. at 37,420. 

116 Final Listing Rule, 78 Fed. Reg. at 57,765. 

117 Final Critical Habitat Rule, 80 Fed. Reg. 37,420. 

118 See FEIS at S-2. 

119 2020 BiOp at 68. 

120 Id. 

121 See, e.g., id. at 69. 
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essential life-cycle processes and habitat features from this dramatically increased summer 

visitation and recreation use.  

FWS’s assertion that no such impacts will occur because mountain bike trails and other 

infrastructure will be located outside of “suitable” habitat ignores the importance of dispersal 

habitat for connecting habitat patches, and thus overlooks that mountain bike trails and other types 

of habitat-fragmenting development may isolate individuals and habitat patches from each other. 

FWS’s constrained analysis additionally ignores the temporally dynamic nature of the butterfly’s 

habitat (i.e., currently unsuitable habitat may become suitable, and vice versa, from one year to the 

next).122   

What’s more, the 2020 BiOp ignores many of the reasonably foreseeable impacts from mountain 

biking, even within “suitable” habitat areas. Mountain bike trails degrade over time, leading to 

widening, braiding, erosion, and expansion of the trail network through short cuts and user-created 

trails. These are well-documented issues with mountain bike trail systems across the country, and 

within the Lee Canyon CHU they will result in additional habitat destruction, including potentially 

suitable habitat adjacent to the trail system.123 This was entirely ignored in the BiOp.   

Summer recreation is not the only concern; the MDP calls for a significant increase in 

snowmaking, which could impact both habitat structure and population dynamics. As discussed 

above, the butterfly’s lifecycle includes adaptations for heavy snowfall, and it may be able to delay 

maturation by remaining in diapause should the spring bring heavy or long-lasting snowpack. 

However, these longer periods of diapause also reduce the chances of egg and larval survival.  

Increasing the amount of artificial snow and extending the snow cover period—as the Ski Area 

plans to do—will likely increase the length of time some eggs and larvae spend in diapause, 

increasing the risk of mortality for both.124 Artificial snow can also alter microclimates and 

microtopography, which may de-synchronize larvae and host plant emergence.125 Peak bloom in 

the Spring Mountains is naturally narrow window of mid to late June to early July, during which 

nectar plants must be available near host plants at the appropriate time.126 Increasing the extent or 

distribution of artificial snow could change the rate of snowmelt and alter the amount of water 

available during critical periods, which may in turn alter the blooming period of drought-tolerant 

plants. Such changes may limit the availability and coincidence of host and nectar plants, reducing 

individual butterflies’ chances of survival and reproduction.  

 
122 See Boyd & Austin 1999 at 22. 

123 D.J. Chavez, Mountain biking: issues and actions for USDA Forest Service managers, Res. Paper PSW-RP-226-

Web (USDA Forest Service, Pacific Southwest Research Station, Albany, CA, 1996) (reporting that in a survey 

of resource managers from ninety National Forests in 1996, 48% of forests surveyed reported “user created trails” 

as evidence of resource damage from mountain bikes). 

124 See Thompson et al. 2014 at 150-51. 

125 See P.J. CaraDonna et al., Experimental warming in the field delays phenology and reduces body mass, fat content 

and survival: Implications for the persistence of a pollinator under climate change, 32(10) Functional Ecology 

2345-2356 (2018) [hereinafter CaraDonna et al. 2018]. 

126 Boyd and Murphy 2008 at 12-18. 
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The 2020 BiOp is therefore arbitrary, capricious, and contrary to the ESA because it fails to 

adequately analyze the project’s impacts on the Mount Charleston blue butterfly and its critical 

habitat 

II. The 2020 BiOp Fails to Meaningfully Analyze the Impacts of the Action on the Mount 

Charleston Blue Butterfly’s Recovery. 

A biological opinion must analyze whether a project is likely “to reduce appreciably the likelihood 

of both the survival and recovery of a listed species in the wild by reducing the reproduction, 

numbers, or distribution of that species.”127  

As courts have explained, the ESA “is concerned with protecting the future of the species, not 

merely the preservation of existing” individuals.128 “Since the point of the ESA is to ensure the 

species’ recovery, it makes little sense to limit its protections to the habitat that the existing, 

threatened population currently uses.”129 Rather, FWS must ensure the protection of all of “the 

features necessary for future species protection.”130 The fact that the butterfly might continue to 

“cling to survival” despite the project’s impacts does not mean that the project will not appreciably 

diminish the species’ chance for recovery.131  

Here, the 2020 BiOp failed to consider the dynamic nature of the butterfly’s habitat and impacts 

on dispersal across the Lee Canyon CHU. As noted, butterfly habitat is dynamic over time, 

meaning areas that currently do not provide “suitable” habitat according to the Forest Service’s 

criteria nevertheless remain essential to the subspecies’ long-term recovery. The 2020 BiOp 

likewise ignores impacts to essential dispersal habitat based on the agency’s assumption that direct 

mortalities in dispersal habitat will be rare. But recovery requires comprehensive habitat protection 

than goes beyond the protection of individuals and the maintenance of existing populations.132  

The 2020 BiOp thus fails to consider that the project will further reduce the butterfly’s already low 

resiliency and exacerbate existing threats. The 2020 BiOp’s conclusion—that the Project will “not 

 
127 50 C.F.R. § 402.02 (emphasis added); see also Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 

931 (9th Cir. 2008) (concluding that the “jeopardy regulation requires [the expert agency, in this case FWS,] to 

consider both recovery and survival impacts”); Gifford Pinchot Task Force, 378 F.3d at 1070 (9th Cir. 2004) 

(“[T]he purpose of establishing ‘critical habitat’ is for the government to carve out territory that not only necessary 

for the species’ survival but also essential for the species’ recovery.”). 

128 Alaska Oil and Gas Ass’n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016). 

129 Id. at 556. 

130 Id. at 561; see also Gifford Pinchot Task Force, 378 F.3d at 1070 (“Congress said that ‘destruction or adverse 

modification’ could occur when sufficient critical habitat is lost so as to threaten a species recovery even if there 

remains sufficient critical habitat for the species’ survival.”). 

131 Wild Fish Conservancy, 628 F.3d at 527 (citing Nat’l Wildlife Fed., 524 F.3d at 931); see also Nez Perce Tribe v. 

NOAA Fisheries, Case CV-07-247-N-BLW, 2008 U.S. Dist. LEXIS 28107 *23 (D. Idaho, April 7, 2008) 

(“NOAA’s view, even if the hardy steelhead could survive for a while in the unimproved habitat, they will 

certainly not recover there. And both survival and recovery are essential under the ESA.”); Alliance For the Wild 

Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D. Mont. 2010) (explaining that FWS’s focus on “core” populations 

and habitat “ensures the survival of lynx but not the conservation of the [species].”). 

132 See, e.g., Alaska Oil and Gas Ass’n, 815 F.3d at 555-56. 
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appreciably diminish the ability of [butterfly] to reach stable or increasing population trends in the 

future,”—lacks any scientific support; FWS’s jeopardy and adverse modification determinations 

must be based the best available science, not belief. 133 

Further, the 2020 BiOp’s jeopardy analysis is fatally flawed because it fails to identify a tipping 

point that, once past, the Mount Charleston blue butterfly can no longer recover.134 Without 

knowing, or even having a rough estimate of, the point at which recovery is no longer feasible, 

FWS has no measuring stick against which to compare the project’s impacts.  

For all of these reasons, the 2020 BiOp fails to consider the project’s impacts on a listed species’ 

recovery and is therefore is arbitrary, capricious, and contrary to the ESA. 

III. The 2020 BiOp Fails to Analyze the Effects of the Entire Agency Action 

A biological opinion must detail “how the agency action affects the species or its critical 

habitat.”135 “[T]he scope of the agency action is crucial because the ESA requires the biological 

opinion to analyze the effect of the entire agency action.”136 In the Ninth Circuit, the term “agency 

action” is interpreted broadly.137 This is in line with the ESA’s precautionary principle, because 

“caution can only be exercised if the agency takes a look at all the possible ramifications of the 

agency action.”138 “Thus, section 7 of the ESA on its face requires the FWS in this case to consider 

all phases of the agency action.”139  

The 2020 BiOp ignores significant aspects of the Ski Area’s expansion plan, including the long-

term impacts of construction and increased visitation. The Project will have a much larger spatial 

and temporal impact than FWS has considered in its analysis of direct construction impacts to 

“suitable” habitat. Future impacts, such as those from mountain biking, will clearly be caused by 

the project, would not occur but for the project, and are reasonably certain to occur—indeed, 

they’re the point of the project. Because the 2020 BiOp fails to consider these impacts, it does not 

analyze the entire agency action and is arbitrary and capricious in violation of both the ESA and 

the APA. 

The 2020 BiOp also fails to analyze the effect of the entire agency action because it only considers 

Phase 1 of the MDP and does not include any analysis of the impacts associated with Phase 2. The 

agencies’ failure cannot be excused by arguing that Phase 2 of the MDP is too speculative or 

 
133 2019 BiOp at 44 

134 Wild Fish Conservancy, 628 F.3d at 528. 

135 16 U.S.C. § 1536(b)(3)(A). 

136 Conner, 848 F.2d at 1453 (citing North Slope Borough v. Andrus, 642 F.2d 589, 608 (D.C. Cir. 1980)). 

137 Id. (citing Hill, 437 U.S. at 173 & n. 18). 

138 Id. (quoting North Slope, 642 F.2d at 608). 

139 Id. (emphasis added). 
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uncertain because the MDP lays out Phase 2 in enough detail that the agencies could have (and 

indeed were required to) analyzed its impacts on the butterfly.140  

FWS acknowledged the MDP and its potential impacts when it first listed the Mount Charleston 

blue butterfly as endangered.141 Indeed, FWS stated that it was one of four ongoing or future 

development projects that could impact the butterfly in Upper Lee Canyon. At that time, FWS was 

already aware of how ambitious the MDP was, noting that it proposed to (among other things): 

increase ski runs; widen existing ski runs; develop “gladed areas” for additional skiing; upgrade 

and add lifts; build snowmaking capacity and reservoir storage; allow lift-accessed sightseeing and 

hiking; build new hiking trails; introduce and increase mountain biking; build other recreational 

facilities such as climbing walls, a bungee trampoline, and volleyball courts; and host events such 

as conference retreats, seminars, weddings, family reunions, concerts, festivals, evening stargazing 

events, and automobile rallies.142 Only a small portion of this dramatic expansion is accounted for 

in Phase 1.  

The impacts of Phase 2 on the butterfly may be severe. FWS has recognized that “[b]ecause of its 

likely small population size, projects that impact even relatively small areas of occupied habitat 

could threaten the long-term population viability of the [butterfly],” and that “[t]he continued loss 

or modification of presumed occupied habitat would further impair the long-term population 

viability of the [butterfly] in Upper Lee Canyon by removing diapausing larvae and, potentially, 

pupae (if present), and by reducing the ability of the [butterfly] to disperse during favorable 

years.”143 FWS should have considered these impacts. 

Assuming FWS was only required to consider Phase 1, the subsequent phases of development 

should have been addressed as effects of Phase 1, as they otherwise would not occur but for the 

Phase 1 development and are reasonably certain to occur.144  

As such, by failing to analyze the impacts associated with Phase 2, the Forest Service and FWS 

failed to adequately analyze the effects of the entire agency action. 

IV. The 2020 BiOp Does Not Use the Best Available Scientific Information and Fails to 

Give the Benefit of the Doubt to the Species.  

FWS places great emphasis on its belief that the project may have beneficial effects on the 

butterfly’s habitat, but there is no data to substantiate this claim.  

The duty to “use the best scientific and commercial data available” implies a requirement to avoid 

speculation and guesswork in making key findings regarding species conservation. 145 Moreover, 

 
140 See MDP at IV-44 to IV-52, 21a-b. 

141 Final Listing Rule, 78 Fed. Reg. at 57,765. 

142 Id. 

143 Id. at 57,767. 

144 50 C.F.R. § 402.14(i) (requiring a biological opinion to “assess the effects of the action”). 

145 16 U.S.C. § 1536(a)(2).  
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when data is unclear or unavailable, the ESA requires FWS to “give the benefit of the doubt to the 

species.”146  

Here, the 2020 BiOp repeatedly states that FWS has “no evidence that management efforts by the 

Forest Service and Lee Canyon . . . have been successful” in protecting the butterfly or its habitat. 

FWS nevertheless assumes throughout its analysis that beneficial impacts will result from 

activities such as glading and ski run maintenance. This reliance on speculative and unsupported 

beneficial impacts violates the ESA.  

FWS’s analysis ignores well-documented adverse impacts on butterfly habitat from recreation 

generally and ski area development specifically. Although ski run maintenance “has effectively 

arrested forest succession on the ski slopes,” the ski runs in Lee Canyon, “are not specifically 

managed to benefit habitat for [the butterfly], and operational activities regularly modify Mount 

Charleston blue butterfly habitat or prevent larval host plants from reestablishing in disturbed 

areas.”147  

When FWS listed the butterfly, it noted that “vegetation on highly and moderately disturbed areas 

of the [Lee Canyon] ski runs are floristically very different from natural openings in the adjacent 

forested areas that support this subspecies.”148 For example, vegetation in ski runs can shift from 

low-lying plants preferred by the butterfly to shrub cover (essentially unusable for the butterfly) 

in two years; whereas in naturally-disturbed areas shrub encroachment can take as long as 20 

years.149  

Ski area development will also intensify various other adverse impacts, including fire suppression, 

non-native and invasive grasses, and erosion.150  

By failing to consider these impacts, and instead relying on the unsupported belief that ski area 

development may be beneficial, the 2020 BiOp violates the ESA’s requirements to use the best 

available science and give the species—not the project applicant—the benefit of the doubt.  

V. The 2020 BiOp’s Reliance on the Forest Service’s Minimization Measures Violates 

the ESA. 

If FWS and the Forest Service are going to rely on the proposed minimization measures, they must 

adequately ensure that those measures will effectively prevent jeopardy and adverse modification. 

Assumptions or stated beliefs that the measures will be effective are not sufficient.  

Courts have held that such minimization measures “must be reasonably specific, certain to occur, 

and capable of implementation; they must be subject to deadlines or otherwise-enforceable 

obligations; and most important, they must address the threats to the species in a way that satisfies 

 
146 Conner, 848 F.2d at 1454 (quoting legislative history of Endangered Species Act). 

147 Final Listing Rule, 78 Fed. Reg. at 57,756. 

148 Id. at 57,764. 

149 Id. at 57,762. 

150 See id.; Boyd and Murphy 2008; Thompson et al. 2014 at 152-53. 
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the jeopardy and adverse modification standards.”151 They must also provide sufficient detail for 

FWS to analyze, based on the best available science, whether they will actually avoid jeopardy 

and adverse modification.152 

FWS and the Forest Service must therefore ensure that the mitigation measures are adequate to 

ensure the butterfly’s survival and recovery. Basing a “no jeopardy” or “no adverse modification” 

opinion on the bare assumption that mitigation will be successful violates the requirement to use 

the best scientific and commercial data available. 

The 2020 BiOp gives no such assurance. Although the BiOp includes a laundry list of 44 

minimization measures, many of these are vague, unenforceable, and ineffective.  

Some minimization measures are simply impossible to implement. Consider the proposal to 

require a five-meter buffer between new facilities and “suitable habitat.”153 This ignores that it is 

impossible to contain adult butterflies within such a buffer. Measure 18 states: “Conduct activities 

around suitable habitat outside the adult MCBB flight period.”154 This is also impossible, as the 

purpose of the project is to increase the amount of activity occurring around suitable habitat during 

the summer months. And even if construction could avoid the “flight period,” eggs, larvae, and 

pupae are always present in the project area, so this minimization measure will not reduce harm to 

immature stages of the butterfly. 

Minimization measures concerning recreation management, meanwhile, are not sufficiently 

enforceable. To keep visitors and their pets from trampling butterfly habitat, the Forest Service 

proposes a number of actions that depend upon the goodwill of ski area visitors. These include a 

“pets on leash” rule, “interpretive signs,” verbal and written “reminders” for visitors to stay on 

trails, “rope lines,” and lift ticket terms and conditions.155 FWS and the Forest Service appear to 

assume that Ski Area visitors will comply with these suggestive interventions 100 percent of the 

time, and thus fail to adequately examine their effectiveness. All rules are broken or “bent” to some 

degree, and good planning accounts for this. Retail businesses, for example, account for some level 

of unpreventable loss and theft. Compliance problems at ski areas are especially challenging 

because the rules are difficult for staff to enforce effectively across a large geographical area, 

making the risks to visitors from noncompliance relatively low. Consequently, prohibitions or 

restrictions on activities such as “out-of-bounds” skiing and off-trail hiking tend to be honored in 

 
151 Ctr. for Biological Diversity v. Rumsfeld, 198 F. Supp. 1139, 1152 (D. Ariz. 2002) (citing Marsh, 816 F.2d 1376). 

152 See 50 C.F.R. § 402.14(g)(8); see also Regulations for Interagency Cooperation, 84 Fed. Reg. 44,976, 45,002-03 

(Aug. 27, 2019) (detailing the action agency’s duty “to include the level of detail necessary for the Services to 

understand the action and evaluate its effects to listed species or critical habitat”). Although the ESA’s 

implementing regulations now state that agencies need not “demonstrate” that “binding plans” exist with respect 

to minimization measures, these new regulations are of questionable legality, see Complaint, Center for 

Biological Diversity et al. v. Bernhardt et al., No. 3:19-cv-05206 (N.D. Cal. Aug. 21, 2019), and the new 

regulatory language does not eliminate federal agencies’ underlying statutory duty to ensure that the proposed 

action will not jeopardize the continued existence of the species, or adversely modify its critical habitat. 

153 2020 BiOp at 28-31. 

154 Id. at 29. 

155 2020 BiOp at 28-31. 



22 

 

the breach. FWS’s failure to consider the effectiveness of suggestions, reminders, and lift ticket 

terms at a ski area seeing potentially thousands of visitors per day violates the ESA because FWS 

hasn’t ensured against jeopardy or adverse modification from increased recreational use.156  

Further, minimization measures involving tree removal fail to follow the best available science. 

FWS has acknowledged that “fuels reduction projects” are a leading threat to the butterfly, and 

that such projects have destroyed and degraded habitat in the past.157 One of the adverse impacts 

from these projects is the accumulation of wood chips and slash, which prevents the establishment 

of host and nectar plants in treated areas. Yet the 2020 BiOp attempts to paint these impacts as 

potentially beneficial, and in so doing disregards clear scientific conclusions to the contrary. 

Minimization measure 12 states that “to maximize the potential for colonization of host and larval 

plants in disturbed areas, spread chipped slash with a depth of no more than 2 inches above the 

soil surface.”158 For support, FWS and the Forest Service cite Carvajal-Acosta et al. 2015. But that 

paper does not support the agencies’ assertion that wood depths of two inches or less “maximize 

the potential for colonization.” Rather, Carvajal-Acosta et al. (2015) found that in all forest 

treatments examined, “cover and leaf number of [host plants] declined.”159 Other results were non-

significant.160 The researchers acknowledged that wood chip layers “less than 5 cm in depth” did 

“not result in short-term changes,” but nowhere does this research suggest that forestry treatments 

can be used to increase—let alone “maximize”—nectar and host plant distribution or abundance.161 

On top of this, all of the minimization measures are subject to an unspecified degree of change, 

waiver, and modification. Measure 3 provides that FWS and the Forest Service may “update or 

modify Appendix B [stipulations for Forest Plan compliance] and Appendix C [minimization 

measures] as stand-alone documents where it may improve the implementation or application of 

design criteria and minimization measures.”162 Again these terms are so vague that it is impossible 

for a reader to anticipate with any reasonable degree of specificity when such a change would be 

warranted. Measure 4, meanwhile, provides that a “qualified biologist”—whose “qualifications” 

are unclear—“may approve circumstances where it is not possible to apply the design criteria and 

minimization measures.”163 No clear process or criteria for such exceptions is provided.  

For all of these reasons, the minimization measures proposed by the Forest Service fail to “address 

the threats to the species in a way that satisfies the jeopardy and adverse modification standards,”164 

and fail to provide sufficient detail to assess the effects of the action on listed species and critical 

 
156 See, e.g., Chavez, supra note 123 (noting widespread issues with “user created trails” in mountain bike trail 

systems). 

157 See Final Listing Rule, 78 Fed. Reg. at 57,753-54. 

158 2020 BiOp at 29. 

159 Carvajal-Acosta et al. 2015. 

160 Id. 

161 Id. 

162 2020 BiOp at 28. 

163 Id. 

164 Ctr. for Biological Diversity, 198 F. Supp. at 1152. 
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habitat. As such, they cannot support FWS’s conclusion that the project will not jeopardize the 

continued existence of the Mount Charleston blue butterfly or adversely modify its critical habitat. 

VI. The 2020 BiOp’s Incidental Take Statement Impermissibly Permits the Indefinite 

Take of the Mount Charleston Blue Butterfly Without an Adequate Reinitiation 

Trigger. 

An ITS must “set forth a ‘trigger’ that, when reached, results in an unacceptable level of incidental 

take, invalidating the safe harbor provision [of the ESA], and requiring the parties to re-initiate 

[c]onsultation.”165 That trigger cannot be equivalent to the loss of every animal associated with a 

project.166  

The ITS here allows for the loss of every butterfly associated with the Project (as currently 

conceived and analyzed in the 2020 BiOp), no matter how many individuals are actually lost. 

According to the 2020 BiOp, the project will impact a maximum of 13.7 acres of “suitable” 

habitat.167 The ITS, meanwhile, allows for the “harming or killing” of all individuals at all life 

stages within those 13.7 acres.168  The 2020 BiOp also fails to quantify or limit take from activities 

beyond construction, such as mountain biking, which are likely to result in take. Accordingly, the 

ITS violates the ESA because it allows for the loss of every individual associated with the project 

before reinitation is triggered.  

Further, “suitable” habitat areas are an inadequate proxy for butterfly occupancy. The test for 

whether a habitat proxy is permissible under the ESA is whether it “reasonably ensures” that the 

proxy results mirror reality.169 Here, the Forest Service delineated “suitable” habitat areas based 

on certain concentrations of host and nectar plants.170 But butterfly presence has not tracked 

density of host plants nor even necessarily nectar sources; rather, butterfly abundance responds to 

vegetation structure and composition within and adjacent to host and nectar resources.171 Areas 

with host plants at low density might also be important for the MCBB to avoid inter- and intra-

specific competition for egg-laying sites.172 Thus, it does not appear the generic presence of host 

or nectar plants can be used as a primary proxy for occupied areas or take.  

 
165 Or. Natural Res. Council v. Allen, 476 F.3d 1031, 1038 (9th Cir. 2007) (quoting Ariz. Cattle Growers’ Ass’n, 273 

F.3d at 1249). 

166 Id. 

167 2020 BiOp at 78. 

168 Id. at 80. 

169 See Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d 957, 972-73 (9th Cir. 2002) (holding that deference to 

proxy on proxy approaches is not warranted when the proxy method does not “reasonably ensure” accurate 

results). 

170 See 2020 BiOp  at 45-46. 

171 Boyd & Murphy 2008 at 2; Thompson 2018 at 75-78. 

172 Thompson 2018 at 88. 



24 

 

The ITS thus fails to ensure that consultation will be reinitiated before an unacceptable level of 

take occurs, and is therefore arbitrary, capricious, and contrary to the ESA.  

VII. The Forest Service’s Reliance on FWS’ 2020 BiOp Violates the ESA. 

Section 7 of the ESA imposes a substantive duty on the Forest Service to ensure that the project is 

not likely to jeopardize the continued existence of any listed species, or result in the destruction or 

adverse modification of critical habitat.173 The Forest Service “cannot meet its section 7 

obligations by relying on a Biological Opinion that is legally flawed.”174 The Forest Service must 

also provide FWS “with the best scientific and commercial data available or which can be obtained 

during the consultation for an adequate review of the effects that an action may have upon listed 

species or critical habitat.”175  

Here, however, the Forest Service has failed to provide sufficient detail about how their proposed 

minimization measures will “address the threats to the species in a way that satisfies the jeopardy 

and adverse modification standards.”176 By failing to develop and provide this information, the 

Forest Service is in violation of its duty to insure that its action is not likely to jeopardize the 

continued existence of the Mount Charleston blue butterfly and, in turn, the Forest Service’s 

reliance on the 2020 BiOp is unjustified, unlawful, arbitrary, and capricious.177  

CONCLUSION 

As set forth above, the Center intends to pursue litigation in federal court after sixty days, and will 

seek injunctive, declaratory, and other relief, including an award of fees and expenses incurred in 

investigating and prosecuting this action. To avoid litigation, FWS and the Forest Service should 

immediately halt reliance on the 2020 BiOp and ITS for lethal take of Mount Charleston blue 

butterflies in the project area until the agencies reinitiate and lawfully complete formal consultation 

under section 7 of the ESA and its implementing regulations. If you have any questions or wish to 

discuss this matter further, please contact us. 

 

/s/ Scott Lake 

Scott Lake 

Nevada Legal Advocate 

Center for Biological Diversity 

PO Box 6205 

Reno, NV 89513-6205 

(802) 299-7495 

slake@biologicaldiversity.org 
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174 Ctr. for Biological Diversity v. United States BLM, 698 F.3d at 1127-28. 

175 50 C.F.R. § 402.14(d); see also Resources Ltd. v. Robertson, 35 F.3d 1300, 1304 (9th Cir. 1994). 

176 Ctr. for Biological Diversity v. Rumsfeld, 198 F. Supp. at 1152. 

177 See Resources Ltd., 35 F.3d at 1304-05. 
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/s/ Patrick Donnelly 

Patrick Donnelly  

Nevada State Director  

Center for Biological Diversity  

7345 S. Durango Dr., B-107 Box 217 

Las Vegas, NV 89113  

(702) 483-0449  

pdonnelly@biologicaldiversity.org 
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