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March 28, 2018

Mr. Ryan Zinke
Secretary of the Interior
U.S. Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Ms. Gloria Bell, Chief, Division of Endangered Species
Southeast Regional Office
U.S. Fish and Wildlife Service
1875 Century Blvd.
Atlanta, GA 30345

Mr. Marty Miller, Chief, Division of Endangered Species
Northeast Regional Office
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA 01035-9589

RE: Sixty-day notice of violations of the Endangered Species Act relating to failure to timely
designate critical habitat for the Big Sandy crayfish (Cambarus callainus) and Guyandotte River
crayfish (Cambarus veteranus)

Dear Secretary Zinke:

This letter serves as a sixty-day notice from the Center for Biological Diversity (“Center”) of our intent
to sue you and the U.S. Fish and Wildlife Service (“FWS”) pursuant to the Endangered Species Act1

(“ESA”) for failing to timely designate critical habitat for two Central Appalachian freshwater species,
the Big Sandy crayfish (Cambarus callainus), and the Guyandotte River crayfish (Cambarus
veteranus). Specifically, the Service violated and continues to be in violation of Section 4 of the ESA,
which requires the Service to designate critical habitat concurrently with making a determination that a
species is endangered or threatened, or within a year of making such determination, if such critical
habitat is declared by FWS to not be determinable at that time.2 This letter is being provided to you
pursuant to the 60-day notice requirement of the citizen suit provision of the ESA.3

1 16 U.S.C. § 1531, et seq.; 50 C.F.R. § 402, et seq.
2 16 U.S.C. § 1533(a)(3)(A)(i), (b)(6)(C)(ii); 50 C.F.R. §§ 424.12(a), 424.17(b).
3 16 U.S.C. § 1540(g)(2)(C).
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When FWS receives a petition to list a species as endangered or threatened and designate critical
habitat, ESA Section 4(b)(3) requires the Service to “make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the petitioned action may be
warranted” within 90 days of receiving the petition.4 If the Service finds the petition presents
substantial information, it must “promptly commence a review of the status of the species,”5 and
“[w]ithin 12 months after receiving the petition” it must make a finding that listing is: 1) warranted; 2)
not warranted; or 3) warranted but precluded by higher priority listing activities.6

The ESA also requires that the Service designate critical habitat concurrently with its determination to
list a species, unless such designation is not determinable at the time, in which case the Service may
extend the period to designate critical habitat by no more than one year.7 If the Service avails itself of
an extension because it finds critical habitat is not determinable, it must within one year publish a final
regulation designating critical habitat “based on such data as may be available at that time.”8

The Center and allies petitioned for protection of the Big Sandy crayfish as a threatened or endangered
species on April 20, 2010, under the ESA.9 On September 27, 2011, FWS issued a 90-day finding
determining listing may be warranted under the Endangered Species Act for the Big Sandy crayfish.10

In 2014, genetic analysis revealed that the taxa formerly known as the “Big Sandy crayfish” actually
comprised two distinct species of crayfish, and so the crayfish in a portion of the range of the taxa were
formally described as a new species, the Guyandotte River crayfish.11 On April 7, 2015, FWS
published the proposed rule for listing the Big Sandy crayfish as Threatened and the Guyandotte River
crayfish as Endangered under the ESA.12 In this proposed rule, FWS determined that designating
critical habitat was prudent, but not determinable at the time.13 On April 7, 2016, FWS published its
final rule listing the Big Sandy crayfish as Threatened, and the Guyandotte River crayfish as
Endangered under the ESA.14 As of the date of this notice, FWS has yet to designate critical habitat for
either the Big Sandy crayfish or the Guyandotte River crayfish.

The Service has violated the ESA by failing to designate critical habitat within the statutory
timeframes required under the Act. First, the Service failed to designate critical habitat for the Big
Sandy crayfish, and the Guyandotte River crayfish “concurrently” with its April 7, 2016 rule listing the
species as threatened and endangered. Second, the Service did not publish a final rule designating
critical habitat within a year of publishing the proposed rule on or about April 7, 2015. Based on the
statutory timelines, FWS’s designation of critical habitat was due on April 7, 2016 at the latest. Nearly
three years have elapsed since the Service published a proposed rule to list the Big Sandy crayfish and
the Guyandotte River crayfish on April 7, 2015, and nearly two years have elapsed since the Service

4 16 U.S.C. § 1533(b)(3)(A).
5 Id.
6 Id. § 1533(b)(3)(B).
7 Id. § 1533(a)(3)(A)(i), (b)(6)(C)(ii); 50 C.F.R. §§ 424.12(a), 424.17(b).
8 16 U.S.C. § 1533(b)(6)(C)(ii).
9 5 U.S.C. § 553(e).
10 76 Fed. Reg. 59835.
11 Thoma et al. 2014.
12 80 Fed. Reg. 18710.
13 Id. at 18738.
14 81 Fed. Reg. 20450
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published a final rule listing the Big Sandy crayfish and the Guyandotte River crayfish on April 7,
2016.

Consequently, FWS has failed to timely designate critical habitat for the Big Sandy crayfish and the
Guyandotte River crayfish, and is therefore in violation of ESA Section 4. FWS will continue to be in
violation of the law until it publishes a final rule designating critical habitat for the the Big Sandy
crayfish and the Guyandotte River crayfish. If FWS does not make the required critical habitat
designation for the the Big Sandy crayfish and the Guyandotte River crayfish within the next sixty
days, the Center intends to file suit in federal court. Please contact me if you have any questions or if
you would like to discuss this matter.

Sincerely,

Perrin de Jong
North Carolina Staff Attorney
Center for Biological Diversity
P.O. Box 6414
Asheville, NC 28816
(828)252-4646
perrin@biologicaldiversity.org


