
 

 

                   

January 12, 2021 

Via Electronic and Certified Mail 

David Bernhardt, Secretary of the Interior 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

exsec@ios.doi.gov 

Aurelia Skipwith, Director 

U.S. Fish and Wildlife Service 

1849 C Street, N.W. 

Washington, D.C. 20240 

Aurelia_Skipwith@fws.gov 

 

RE: Sixty-day Notice of Intent to Sue for Violations of the Endangered Species Act 

Relating to the Service’s decision to reclassify the American Burying Beetle (Nicrophorus 

americanus) as threatened.  

 

Dear Secretary Bernhardt and Director Skipwith, 

 

In accordance with Section 11(g) of the Endangered Species Act (“ESA”), the Center for 

Biological Diversity (“Center”) provides this 60-day notice of its intent to sue the Secretary and 

the U.S. Fish and Wildlife Service (“Service”) for violations of the ESA in connection with the 

Service’s decision to reclassify the American burying beetle’s status from endangered to 

threatened.1 The Service violated Section 4 of the ESA, which requires the Service to make 

listing determinations, including reclassifications, “solely on the basis of the best scientific and 

commercial data available.”2 

 

The American burying beetle is an endangered insect that once inhabited over half of the 

continental United States and parts of Canada.3 Today, it survives in isolated, remnant 

populations that face existential threats from climate change and habitat loss and fragmentation.  

The 2019 Service’s Species Status Assessment (SSA) for the American burying beetle found that 

due to climate change, extinction of the beetle in 59% of its current range is inevitable within the 

next twenty to forty years, and by the end of this century all but one small population of this once 

 
1 U.S. Fish and Wildlife Service, Reclassification of the American Burying Beetle from Endangered to Threatened 

with a Section 4(d) Rule, 85 Fed. Reg. 65,241 (Oct. 15, 2020). 
2 16 U.S.C. § 1533(b)(1)(A), (c)(2). The Service’s decision to reclassify the American burying beetle as threatened 

also constitutes agency action that is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law within the meaning of the Administrative Procedure Act (“APA”). 5 U.S.C. § 706(2)(A). 
3 85 Fed. Reg. at 65,242. 
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ubiquitous beetle will be lost.4 Without the protections that accompany the ESA’s endangered 

status, the American burying beetle will soon join the multitude of species driven to extinction 

by humans. 

 

The Center for Biological Diversity is a national, nonprofit conservation organization with more 

than 1.7 million members and online activists dedicated to the protection of species hovering on 

the brink of extinction, including the American burying beetle.  

 

BACKGROUND 

 

Recognizable by a unique orange patch on its upper back, the American burying beetle is the 

largest carrion beetle in North America.5 The American burying beetle gets its name from its 

behavior of burying animal carcasses (carrion), which it feeds to its offspring during 

development. Both parents care for the offspring, a rare trait in the insect world.6  

 

The American burying beetle once existed in 35 states in the United States and three 

southeastern Canadian provinces.7 Due to massive habitat loss and the extinction and/or drastic 

reduction of critical sources of carrion, such as migratory birds, the species disappeared from 

over 90 percent of its range during the early to mid-20th century.8 Researchers have called the 

American burying beetle’s decline “one of the most disastrous declines of an insect’s range ever 

to be recorded.”9  

 

The American burying beetle was originally listed in 1989.10 At the time of original listing, the 

Service found that the American burying beetle almost entirely vanished from its historic 

range.11 Only two small populations were known to exist: one in New England and the other in 

Eastern Oklahoma. The Service recognize the possibility that search efforts may result in the 

discovery of other populations, but stated “however, the extent of the species decline suggests 

that any newly discovered populations are also vulnerable to whatever factors have caused their 

disappearance elsewhere.”12 

 

Since the original listing, more populations of the American burying beetle have been identified 

in Oklahoma, Nebraska, and South Dakota.13 The most up to date information shows populations 

in the Southern Plains (Arkansas, Oklahoma and Kansas), the Northern Plains (Nebraska and 

South Dakota) and New England (Block Island, Rhode Island).14 Despite the more extensive 

 
4 U.S. Fish & Wildlife Serv. 2019, Species Status Assessment Report for the American Burying Beetle (Nicrophorus 

Americanus) at 170 (“SSA”). 
5 Id. at 5. 
6 Id. at 6. 
7 Id. at 18. 
8 Id. at 29; U.S. Fish & Wildlife Serv. 2008, American Burying Beetle Recovery Plan at 8. 
9 Recovery Plan at 18 (quoting Wells et al. 1983). 
10 U.S. Fish and Wildlife Service, Determination of Endangered Status for the American Burying Beetle, 54 Fed. 

Reg. 29,652 (July 13, 1989). 
11 Id. at 29,654. 
12 Id. at 29,653. 
13 SSA at 7. 
14 Id. at ES-2; Tanner Jenkins, W. Wyatt Hoback, Doug Leasure, Phillip Mulder & Craig Davis, Distribution of the 

Endangered American Burying Beetle at the Northwestern Limit of its Range, 2 INSECT SYSTEMATICS & DIVERSITY, 
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distribution, the Service, in its 2008 5-year Review for the American burying beetle, determined 

that the species should retain its endangered status.15 After identifying the known threats to the 

species, the Service concluded that “threats to the species have not been abated sufficiently to 

show that the ABB is no longer in danger of extinction. . . Even with the discovery of additional 

ABB populations, the species remains extirpated from about 90% of its historical range. . .”16  

 

Climate change, pesticide use reduced carrion availability, habitat loss and fragmentation, and 

interspecific competition are significant threats to the American burying beetle’s continued 

existence, with climate change presenting a known dire threat. According to the Service, climate 

change poses such an immediate and existential threat that it makes “all other future risk factors 

irrelevant.”17  

 

Air temperature and soil moisture greatly limit the American burying beetle’s ability to thrive. 

American burying beetles are sensitive to changes in air temperature, with even slight increases 

or decreases likely affecting reproductive success and survival.18 Currently, the American 

burying beetle experiences harmful temperatures throughout the southern portion of its range that 

has decreased the population residing there.19  

 

THE ENDANGERED SPECIES ACT 

 

Congress enacted the Endangered Species Act “to halt and reverse the trend toward species 

extinction, whatever the cost.”20 The ESA does so by conserving endangered and threatened 

species and the ecosystems upon which they depend.21 Since its enactment, only four listed 

species have gone extinct and another 22 listed species are believed extinct.22 The ESA’s success 

is attributable to its strong science mandate, which requires the Service to make listing decisions 

“solely on the basis of the best scientific and commercial data available.”23 Congress aptly 

described Section 4 of the ESA24  as “[t]he cornerstone of effective implementation of the 

Endangered Species Act . . . .”25  

 

The Service must list a species as “endangered” if that species is “at risk of extinction throughout 

all or a significant portion of its range” or as “threatened” if it “is likely to become an 

endangered species within the foreseeable future throughout all or a significant portion of its 

range.”26 The Service considers a species “endangered” if it “faces catastrophic threats that are 

 
Jan. 2018, at 1. Additionally, Nantucket Island, Massachusetts supports a small, non-self-sustaining population; SSA 

at 100 
15 SSA at 35 
16 Id.  
17 Id. at 157. 
18 Id. at 85. 
19 Id. at 87. 
20 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978).  
21 16 U.S.C. § 1531(b).  
22 Noah Greenwald, Kieran F. Suckling, Brett Hartl & Loyal A. Mehrhoff, Extinction and the U.S. Endangered 

Species Act, 7 PEERJ, Apr. 22, 2019, at 3. 
23 16 U.S.C. § 1533(b)(1)(A). 
24 Id. § 1533. 
25 S. Rep. No. 418, 97th Cong., 2d Sess. at 10; see also H. Rep. No. 567, 97th Cong., 2d Sess. at 10. 
26 16 U.S.C. § 1532(6), (20).  
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both imminent and certain.27 In making all listing determinations (including a change in status 

from endangered to threatened), the Service must consider five statutory criteria: (A) the present 

or threatened destruction, modification, or curtailment of its habitat or range; (B) overutilization 

for commercial, recreational, scientific, or educational purposes; (C) disease or predation; (D) 

the inadequacy of existing regulatory mechanisms; or (E) other natural or manmade factors 

affecting its continued existence.28  

 

When a species is listed, an array of statutory protections applies. For example, the Service must 

designate “critical habitat” for listed species,29 and “develop and implement” recovery plans for 

listed species.30 The Service also is authorized to acquire land for the protection of listed 

species,31 and make federal funds available to states to assist in their efforts to preserve and 

protect threatened and endangered species.32   

 

A designation of “endangered” triggers a broad scope of protection in the form of prohibitions on 

“take” under Section 9 of the ESA.33 “Take” means “to harass, harm, pursue, hunt, shoot, wound, 

kill, trap, capture, or collect, or to attempt to engage in any such conduct.”34 Unlike Section 7, 

which only applies to federal agencies, Section 9 applies to “any person.” 35 Thus, Section 9 

prevents private actors from taking, even incidentally, endangered species. 

 

A designation of “threatened” triggers Section 4(d) of the ESA.36 Section 4(d) states that 

“whenever any species is listed as a threatened species . . . Secretary shall issue such regulations 

as he deems necessary and advisable to provide for the conservation of threatened species.”37 

 

The goal of the ESA is to recover endangered and threatened species to the point at which the 

ESA protections “are no longer necessary.”38 Any determination that a species listed as 

endangered is fully recovered or warrants reclassification as threatened must be made “solely on 

the basis of the best scientific and commercial data available.”39 

 

 

 

 

 

 

 

 
27 Memorandum from Acting FWS Director Dan Ashe Re: Determination of Threatened Status for Polar bears, 

December 21, 2011 (“Polar Bear memo”) at 4. 
28 16 U.S.C. § 1533(a)(1). 
29 Id. § 1533(a)(3). 
30 Id. §1533(f). 
31 Id. § 1534. 
32 Id. § 1535(d). 
33 Id. § 1538(a). 
34 Id. § 1532(19). 
35 Id. § 1538(a)(1). 
36 Id. § 1533(d).  
37 Id. 
38 See id. § 1532(3). 
39 Id. § 1533(a), 1533(c). 
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ENDANGERED SPECIES ACT VIOLATIONS 

 

A. The Service’s Reclassification of the American Burying Beetle is Arbitrary and 

Capricious, Contrary to the Best Available Science, and Violates the ESA. 

 

The Service’s decision to strip the American burying beetle of its much-needed endangered 

status is contrary to its previous findings and to the best available science, which show that the 

American burying beetle continues to “be exposed to the factors that led to listing as well as 

factors that have come to light since then.”40 

 

The Service’s primary reasoning for reclassifying the American burying beetle is that the 

species’ distribution “is much larger than originally thought when the species was listed.”41 The 

Service fails, however, to square this with its previous conclusion that the species should 

continue to hold endangered status because the broader distribution “is attributable to better 

knowledge rather than to repatriation of previously unoccupied habitat, and the species remains 

extirpated throughout most of its historic range.”42  

 

The Service’s decision to reclassify the American burying beetle as threatened is also based on 

the inaccurate conclusion that “the risk of extinction of the American burying beetle has been 

ameliorated since the species was listed.”43 However, the best available science shows that the 

threats to the American burying beetle have increased since listing at an alarming rate.  

 

As the Service itself acknowledged, “[t]he prevailing theory regarding the American burying 

beetle’s decline over a larger portion of their historical range is habitat change.”44 Habitat change 

reduces the carrion prey base and increases competition for this resource, and the reduction of 

appropriate carrion resources is a primary mechanism of population decline.45 The Service 

previously found, “it is unlikely that populations isolated by habitat fragmentation will be self-

sustaining over the long term.”46 The SSA further states that “[p]rojects that may cause habitat 

loss or reduce habitat suitability [and cause habitat fragmentation] are common” and include oil 

and gas development, land conversion to agriculture, and intensive domestic livestock grazing, 

and wind energy development.47 The Service failed to adequately consider these impacts in 

downlisting the American burying beetle and failed to disclose how these threats have been 

ameliorated.  

 

The Service also failed to rationally explain why the American burying beetle is no longer 

endangered, given the direct, immediate and currently occurring threat from climate change. 

American burying beetles are unable to reproduce and/or survive in average temperatures above 

 
40 5-Year Review at 30.  
41 85 Fed. Reg. 65,254. 
42 5-Year Review at 30.  
43 85 F.ed. Reg. 65,254-65,255 
44 SSA at 25 
45 Id. 
45 Id. 
46 5-year Review at 34. 
47 SSA at 26. 
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95 degrees.48 The SSA discloses that the average temperatures in the Southern Plains analysis 

area is already causing a decline in the American burying beetle population.49  

 

The best available science and the Service’s previous findings show that the American burying 

beetle is on the brink of extinction due to threats from climate change, reduced carrion 

availability, habitat loss and fragmentation. The Service’s decision to reclassify the American 

burying beetle was arbitrary and capricious and does not meet the ESA’s best available science 

mandate.  

 

B. The American Burying Beetle is Endangered in a Significant Portion of its Range. 

 

The Service concluded that the American burying beetles in all Southern Plains analysis areas 

would likely be extirpated within a 20-year time frame due to projected temperature increases 

from climate change. In the Red River analysis area, average temperatures have already reached 

the American burying beetle’s threshold temperature of 95 degrees, making the future resiliency 

of this population zero.50 Indeed, recent information suggests that the American Burying beetle 

has been extirpated in Texas.51  

 

The projected increase in temperature in this analysis area will “likely extirpate all Nicrophorus 

species in the Southern Plains.”52 The Southern Plains population of the American burying beetle 

accounts for 59% of the species range.53 Therefore even if the Service’s conclusion that the 

American burying beetle is threatened throughout all of its range was supported—which it was 

not—the American burying beetle is clearly endangered in the Southern analysis area—a 

significant portion of its range. Indeed, the Service concedes that the Southern Plains analysis 

area is considered a “significant portion of [the American burying beetle’s] range.”54  

 

The Ninth Circuit has repeatedly explained that the Service “must ‘develop some rational 

explanation for why the lost and threatened portions of a species’ range are insignificant before 

deciding not to designate the species for protection.’” Ctr. for Biological Diversity v. Zinke, 900 

F.3d 1053, 1064 (9th Cir. 2018) (quoting Tucson Herpetological Soc. v. Salazar, 566 F.3d 870, 

877 (9th Cir. 2009); see also Defs. of Wildlife v. Norton, 258 F.3d 1136, 1144 (9th Cir. 2001). 

Here, the Service itself predicts that the American burying beetle will be extinct in the Southern 

Plains analysis area in the foreseeable future due to the increase in average temperature resulting 

in climate change. Therefore, the American burying beetle “faces catastrophic threats that are 

both imminent and certain” in a significant portion of its range.55  

 

 
48 Id. at 152. 
49 SSA at 76. 
50 SSA at 158. 
51 Id. at 75, 157. 
52 Id. at 160. 
53 Id. at 170. 
54 See 85 Fed. Reg at 65,255-56 
55 Polar Bear Memo at 4 (defining “endangered” as “species facing a catastrophic threat from which the risk of 

extinction is imminent and certain.”) 
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In sum, “[t]he conditions for this species [make] it obvious that it [is] currently on the brink of 

extinction.”56 At a minimum, the American burying beetle is endangered in a significant portion 

of its range. The Service’s conclusion “the magnitude of the changes up to the present time are 

low enough that the species is not in danger of extinction”57 in the Southern Plains analysis area 

is therefore not based on the best available scientific information, and is arbitrary and capricious 

and in violation of the ESA.  

 

C. The Recovery Criteria and Objectives for the American Burying Beetle Have Not 

Been Met.   

 

In 1991, the Service published the American Burying Beetle Recovery Plan which set recovery 

objectives for the species: “to reduce the immediacy of the threat of extinction.”58 The Service 

stated that “reclassification will be considered when three populations of the American burying 

beetle have been reestablished in the Northeast, the Southwest, the Midwest, and the Great Lakes 

states; when each of those populations contains a minimum of 500 adults; and each population is 

self-sustaining for at least five consecutive years.”59 The Service’s decision to reclassify the 

American burying beetle is arbitrary and capricious because it failed to show that the species’ 

recovery objectives and criteria have been met. If the Service has determined that the Recovery 

Plan objectives and criteria are no longer applicable, the Service failed to provide rational 

explanation to support this determination.  

 

D. The Service’s 4(d) Rule Fails to Provide for the Conservation of the American 

Burying Beetle.  

 

The Service previously conceded that “laws and regulations provide an important safeguard for 

the [American burying beetle] in lieu of landscape level conservation measures[,]” and that 

“regulatory protection is provided primarily through the ESA, the removal of which could leave 

local populations more vulnerable to [impacts].”60 The 4(d) rule for the American burying beetle 

provides no limit on incidental take for activities known to cause habitat loss, alteration and 

fragmentation to the American burying beetle. The Service’s 4(d) rule does not provide for the 

conservation of the American burying beetle because it does not address the primary threats to 

the species from habitat fragmentation, loss and alteration. By reclassifying the American 

burying beetle as threatened, the Service took away critical legal safeguards, and with them, any 

hope of recovery because the 4(d) rule does provide for the conservation of the species. 

 

CONCLUSION 

 

In sum, the threats that were present at the time of the American burying beetle’s original listing 

are still present today and more threats have been identified. The Service’s reclassification of the 

American burying beetle from endangered to threatened was arbitrary and capricious, contrary to 

the best available science, and violates the ESA. If the Service does not act to correct this 

 
56 Id.  
57 85 Fed. Reg at 65,256.  
58 Recovery Plan, Executive Summary.   
59 Id. at 32. 
60 Id.  
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violation within 60 days, the Center will pursue litigation in federal court. Please contact us 

should you have any questions or if you would like to discuss this matter. 

 

Sincerely, 

      

  

Noah Greenwald      Kristine M. Akland 

Endangered Species Director     Staff Attorney 

Center for Biological Diversity    Center for Biological Diversity  

P.O. Box 11374      317 E. Spruce St.  

Portland, OR  97211      Missoula, MT 59802 

ngreenwald@biologicaldiversity.org    kakland@biologicaldiversity.org 

 


