
 

 

 
Sent via Certified Mail 

 
May 5, 2015 
 
Penny Pritzker, Secretary 
U.S. Department of Commerce 
1401 Constitution Avenue NW 
Washington, D.C. 20230 

Eileen Sobeck, Asst. Administrator for Fisheries 
National Marine Fisheries Service 
1315 East-West Highway 
Silver Spring, Maryland 20910 

 
RE: Notice of Intent to Sue for Violations of Section 4 of the Endangered Species Act 
Relating to Failure to List the Alabama shad (Alosa alabamae) as Threatened. 
 
Dear Secretary Priztker and Assistant Administrator Sobeck, 
 
This letter provides you with 60 day notice that the Center for Biological Diversity intends to sue 
the U.S. Department of Commerce and the National Marine Fisheries Service (collectively 
“NMFS”) over violations of the Endangered Species Act (“ESA”), 16 U.S.C. §§ 1531-1544, with 
regards to failing to list the Alabama shad as a threatened or endangered species. NMFS has not 
published a 12-month finding for the Alabama shad despite the passage of more than five years 
since the petition was submitted, and twenty months since NMFS published its revised positive 
90-day finding, and is therefore in violation of Section 4 of the ESA.1 This notice is provided 
pursuant to Section 11 of the ESA.2  
 
The Center for Biological Diversity is a national, non-profit conservation organization supported 
by more than 800,000 members and online activists. The Center and its members have a long-
standing interest in the conservation of the Alabama shad and the species’ little remaining habitat 
in the southeastern United States. In 2010, the Center petitioned NMFS to list the Alabama shad 
as threatened or endangered under the ESA. In 2013, NMFS issued a positive 90-day finding 
determining that listing may be warranted. However, since that time, NMFS has failed to issue a 
12-month finding, as required by the ESA. 
 

I. Alabama Shad 
 
The Alabama shad (Alosa alabamae) is a euryhaline, anadromous species that spawns in medium 
to large flowing rivers from the Mississippi River drainage to the Suwannee River, Florida. Its 
populations once reached into freshwater systems as far inland as eastern Oklahoma, Iowa, and 
West Virginia. However, present distributions only extend up the Mississippi River drainage into 
eastern Arkansas and central Missouri. Alabama shad are sometimes found in Gulf coast 

                                                 
1 16 U.S.C. §1533(b)(3)(B). 
2 16 U.S.C. § 1540(g). 
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drainages, but are thought to be extirpated from those drainages west of the Pascagoula drainage 
in Mississippi. 
 
Although once abundant enough to support commercial fisheries in Alabama, Arkansas, 
Kentucky, Indiana, and Iowa, Alabama shad are rarely collected throughout much of their former 
range. Persistent human encroachment through dams, dredging, and pollution, has significantly 
reduced the abundance of the Alabama shad. The construction and operation of hydroelectric 
power plants on the rivers where Alabama shad spawn and develop are primary causes of their 
reduction. Hydroelectric dams and locks often degrade water quality and alter important 
characteristics such as water flow and temperature. Agricultural operations, dredging, and 
reservoir construction for water supply on major tributaries also constitute major threats to the 
remaining populations of the Alabama shad. 
 
Scientific organizations and various states recognize the Alabama shad’s precarious status. 
Mississippi lists the Alabama shad as a “Tier 1” “species of greatest conservation need,” 
Alabama lists the shad as a “species of greatest conservation need,” and Georgia lists it as a 
“species of special concern” with a ranking of “S1,” defined as “critically imperiled in the State 
because of extreme rarity (5 or fewer occurrences).” 
 
In 1997, NMFS designated the Alabama shad a candidate for protection under the ESA.3 In 
2004, NMFS created a new category for conservation listings called “species of concern” and 
moved the Alabama shad to that list, noting that it was conducting a status review to determine if 
listing the shad was warranted.4 NMFS received a petition from the Center for Biological 
Diversity to list the Alabama shad under the ESA on April 20, 2010. On February 17, 2011, 
NMFS found that listing the Alabama shad was not warranted.5 The Center challenged that 
negative 90-day finding in federal district court and the Center and NMFS reached a settlement 
agreement whereby NMFS agreed to produce a new 90-day finding consistent with the law. On 
September 19, 2013, NMFS issued a new 90-day finding on the petition to list the Alabama shad, 
finding that protections may be warranted, and initiated a status review. More than five years 
have passed since NMFS received the petition to list the Alabama shad. One and a half years 
have passed since NMFS issued its positive 90-day finding. NMFS has not issued a 12-month 
finding. 
 

II. Endangered Species Act Violations 

Congress passed the ESA to conserve endangered and threatened species and the ecosystems 
upon which they depend.6 The Supreme Court’s review of the ESA’s “language, history, and 
structure” convinced the Court “beyond a doubt” that “Congress intended endangered species to 
be afforded the highest of priorities.”7 As the Court found, “the plain intent of Congress in 

                                                 
3 62 Fed. Reg. 37,562 (July 14, 1997). 
4 69 Fed. Reg. 19,975 (Apr. 15, 2004). 
5 76 Fed. Reg. 9320 (Feb. 17, 2011). 
6 16 U.S.C. § 1531(b). 
7 Tennessee Valley Authority v. Hill, 437 U.S. 153, 174 (1978). 
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enacting this statute was to halt and reverse the trend toward species extinction, whatever the 
cost.”8  

The ESA requires the Secretary of Commerce to determine whether any species is “endangered” 
or “threatened,” and only those species that have been listed as “endangered” or “threatened” 
receive protection under the ESA.9 Once a species is listed under the ESA, an array of statutory 
protections applies. The Service must designate “critical habitat,”10 “develop and implement” a 
recovery plan,11 it may acquire land for the protection of listed species,12 and make federal funds 
available to states to assist in their efforts to preserve and protect threatened and endangered 
species.13 It is prohibited to “take” listed species, meaning “to harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”14 It also 
requires all federal agencies to “insure” that their actions neither “jeopardize the continued 
existence” of any such species nor “result in the destruction or adverse modification” of its 
“critical habitat.”15  

Upon receipt of a petition to list a species, NMFS has 90 days to make a finding as to whether 
the petition “presents substantial scientific or commercial information indicating that the 
petitioned action may be warranted.”16 Twelve months after receipt of a petition, NMFS must 
make one of three determinations: (1) listing is not warranted; (2) listing is warranted; or (3) 
listing is warranted but presently precluded by other pending proposals for listing species, 
provided certain circumstances are met.17 If NMFS determines that listing a species is warranted, 
it must then promptly publish, in the Federal Register, a proposed rule to list the species.18  
 
NMFS has not published a 12-month finding for the Alabama shad despite the passage of more 
than 19 months since NMFS issued its 90-day finding, and more than five years since the Center 
submitted the petition to NMFS. NMFS has failed to meet its statutorily required deadline in 
producing the 12-month finding and it therefore in violation of Section 4 of the ESA.19 If NMFS 
does not promptly correct its violations, the Center intends to file suit. 
 
Please do not hesitate to contact me at 727-490-9190 or jlopez@biologicaldiversity.org if you 
would like to discuss this notice letter. Thank you for your prompt attention to this matter.  

                                                 
8 Id. at 184. 
9 16 U.S.C. § 1533(a). 
10 Id. § 1533(a)(3). 
11 Id. §1533(f). 
12 Id. § 1534. 
13 Id. § 1535(d). 
14 Id. § 1532(19). 
15 Id. § 1536(a)(2). 
16 Id. § 1533 (b)(3)(A). 
17 Id. § 1533(b)(3)(B). 
18 Id. § 1533(b)(5). 
19 Id. § 1533(b)(3)(B). 
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Sincerely, 
 
 
Jaclyn Lopez 
Florida Director, Staff Attorney 
Center for Biological Diversity 
P.O. Box 2155 
St. Petersburg, Florida 33731 


