
 

 

January 19, 2021 
 
Via Electronic and Certified Mail 
 
David Bernhardt, Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 
exsec@ios.doi.gov 

Aurelia Skipwith, Director 
U.S. Fish and Wildlife Service 
1849 C Street, N.W. 
Washington, D.C. 20240 
Aurelia_Skipwith@fws.gov 

 
RE:  60-day Notice of Intent to Sue the U.S. Fish and Wildlife Service for Violations of 

the Endangered Species Act in Failing to Designate Critical Habitat for the Pearl 
Darter (Percina aurora) 

 
Dear Secretary Bernhardt and Director Skipwith: 
 

The Center for Biological Diversity (“Center”) provides this 60-day notice of its intent to 
sue the U.S. Fish and Wildlife Service (“Service”) over violations of the Endangered Species Act, 
16 U.S.C. §§ 1531-1544 (“ESA”). Specifically, the Service has violated the ESA by failing to 
designate critical habitat for the Pearl darter (Percina aurora), a freshwater fish that received 
“threatened” status under the ESA on September 20, 2017.1 Section 4 of the  ESA requires the 
Service to designate critical habitat concurrently with listing.2 Because the Service was unable to 
determinate critical habitat at the time of listing, the Service had until September 20, 2018 to 
designate critical habitat for the Pearl darter.3 However, to date, the Service has not designated 
critical habitat for the species and is therefore in violation of Section 4 of the ESA.4  

 
This letter is provided pursuant to the 60-day notice requirement of the citizen suit 

provision of the Act, to the extent that such notice is deemed necessary by a court.5 Without 
protections for its critical habitat, the Pearl darter will continue to lose what little habitat remains 
throughout its range.  

 

 
1 Threatened Species Status for Pearl Darter, 82 Fed. Reg. 43,885 (Sept. 20, 2017) (to be codified 
at 50 C.F.R. pt. 17). 
2 16 U.S.C. § 1533(a)(3)(A)(i), (b)(6)(A). The Service’s failure to designate critical habitat for 
the Pearl darter also constitutes agency action unlawfully withheld or unreasonably delayed or 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law within the 
meaning of the Administrative Procedure Act. 5 U.S.C. § 706(1), (2)(A). 
3 See id. § 1533(b)(6)(C)(ii). 
4 Id. § 1533(a)(3)(A)(i), (b)(6)(A). 
5 Id. § 1540(g). 
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The Pearl darter’s historical range once spanned the Pearl and Pascagoula River basins in 
Mississippi and Louisiana.6 Now, the Pearl darter is extirpated from its namesake Pearl River 
system, and its diminished population is confined to only scattered locations in the Pascagoula, 
where it faces an increased threat of extinction.7 Many stressors that drove it out of the Pearl 
watershed are present in the Pascagoula, including impoundments (sills and dams), unstable 
channels and banks, increased sediment from land alteration activities, and general chronic water 
quality degradation from point and non-point source pollution.8 The Pearl darter has suffered 
non-point source pollution from urbanization and other land use activities, gravel mining and the 
resultant changes in river geomorphology, and oil and gas development, and it is particularly 
vulnerable to catastrophic events.9 The darter’s limited geographic range, fragmented distribution 
in the Pascagoula River system, small population, and low genetic diversity further threaten this 
species’ long-term viability. These current threats are likely to continue or increase in the future 
and would be exacerbated by climate change. If not given the protections provided by critical 
habitat the Pearl darter will continue down an unacceptable path towards extinction. 

 
The Center for Biological Diversity is a national, nonprofit conservation organization 

with more than 1.7 million members and online activists dedicated to protecting endangered 
species and wild places. The Center and its members are concerned with the conservation of 
imperiled species, including the Pearl darter, and the effective implementation of the ESA. 
 
I. The ESA Requires the Service to Immediately Designate Critical Habitat for the 

Pearl Darter. 
 

The ESA is “the most comprehensive legislation for the preservation of endangered 
species ever enacted by any nation.”10 In enacting the ESA, Congress recognized that certain 
species “have been so depleted in numbers that they are in danger of or threatened with 
extinction.”11  Accordingly, a primary purpose of the ESA is to “provide a means whereby the 
ecosystems upon which endangered species and threatened species depend may be conserved 
[and] to provide a program for the conservation of such . . . species.”12 The ESA protects species 
listed as “endangered” or “threatened” by requiring all federal agencies to conserve listed 
species.13 Indeed, “[t]he plain intent of Congress in enacting this statute was to halt and reverse 
the trend toward species extinction, whatever the cost.”14 
 

Congress recognized that habitat is important for a species’ recovery, as listing “is only 
the first step in insuring [a species’] survival,” and that “the ultimate effectiveness of the [Act] 

 
6 82 Fed. Reg. at 43,887-88. 
7 Id. at 43,886. 
8 Id. at 43,888. 
9 Id. at 43,888, 43,894. 
10 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978). 
11 16 U.S.C. § 1531(a)(2). 
12 Id. § 1531(b). 
13 Id. § 1531(c). 
14 Tenn. Valley Auth. v. Hill, 437 U.S. at 184. 
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will depend on the designation of critical habitat.”15 Accordingly, Section 4 of the ESA requires 
the Service to designate critical habitat at the time a species’ is listed.16 If the Service is unable to 
determine critical habitat at the time of listing, then it must designate critical habitat within one 
year.17 As with listing, the Service must make critical habitat determinations using “the best 
scientific data available.”18 By designating and protecting critical habitat, the Service works to 
achieve another of the ESA’s fundamental goals: to conserve “the ecosystems upon which 
endangered species and threatened species depend.”19 
 

Section 3 of the ESA defines critical habitat as:  
 
(i) the specific areas within the geographical area occupied by the species, at the 
time it is listed . . ., on which are found those physical or biological features (I) 
essential to the conservation of the species and (II) which may require special 
management considerations or protection; and (ii) specific areas outside the 
geographical area occupied by the species at the time it was listed . . . upon a 
determination by [the Service] that such areas are essential for the conservation of 
the species. 20 
 

“Conservation,” in turn, means recovery of the species “to the point at which the measures 
provided pursuant to this chapter are no longer necessary.”21  
 

As the definition plainly states, critical habitat is essential for a species’ survival and 
recovery. Species without designated critical habitat are half as likely to move towards recovery 
than species with critical habitat.22 Accordingly, critical habitat provides important protection for 
imperiled species beyond that provided by listing alone. For example, federal agencies must ensure 
through Section 7 consultation with the Service that any action they authorize, fund, or carry out 
will not “jeopardize the continued existence of any [listed] species.”23 For species with critical 
habitat, each federal agency must additionally guarantee that its actions will not “result in the 
destruction or adverse modification” of the critical habitat.24 

 
15 H.R. Rep. No. 94-887, at 3 (1976) (emphasis added). 
16 16 U.S.C. § 1533(a)(3)(A). 
17 Id. § 1533(b)(6)(C)(i)-(ii) (if the Service cannot determine a species’ critical habitat at listing, 
the Service has “one additional year [to designate critical habitat], but not later than the close of 
such additional year the Secretary must publish a final regulation, based on such data as may be 
available at that time, designating, to the maximum extent prudent, such habitat”). 
18 16 U.S.C. § 1533(b)(2). 
19 Id. § 1531(b). 
20 Id. § 1532(5)(A). 
21 Id. § 1532(3). 
22 Martin F. J. Taylor, Kieran F. Suckling & Jeffrey J. Rachlinski, The Effectiveness of the 
Endangered Species Act: A Quantitative Analysis, 55 BIOSCIENCE 360, 362 (2005). 
23 16 U.S.C. § 1536(a)(2). 
24 Id. 
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II. Key Information About the Pearl Darter 
 

A. Species Description and Life Cycle Characteristics 
 
The Pearl darter is a small freshwater percid fish measuring about two and a half inches 

in length.25 It has a blunt snout, a horizontal mouth, large eyes situated high on its head, and a 
medial black spot along the base of the caudal fin.26  
 

While there is little information available on the Pearl darter’s diet, the closely related 
channel darter (Percina copelendi) has been reported to feed on chironomid flies (non-biting 
midges), small crustaceans, mayflies, and caddisflies.27 The Pearl darter may be distinguished 
from the channel darter by its larger body size, lack of tubercles and heavy pigmentation of 
breeding males, high number of marginal spines on the modified belly scales of breeding males, 
and fully scaled cheeks.28 Breeding males have two dark bands across the spinous dorsal fin, a 
broad, diffuse, dusky marginal band, and a pronounced dark band across the fin near its base.29 
Breeding females are devoid of pigmentation on the ventral surface of the head and body.30  
 

Most Pearl darters mature in one year.31 Sub-adult Pearl darters may migrate upstream in 
fall and winter to spawn in suitable gravel reaches, and elevated river flows in the spring aid in 
downstream dispersal of young.32 The Pearl darter’s genetic diversity has likely declined due to 
fragmentation and separation of reproducing populations.33 The species’ small numbers within 
scattered locations, coupled with its lack of genetic variability, may decrease the species’ ability 
to adapt or recover from major hydrological events that impact potential spawning habitat.34 
 

B. Historic and Current Range 
 

Historically, the Pearl darter inhabited both the Pearl and Pascagoula River drainages in 
Mississippi and Louisiana.35 The darter once lived in the Pearl River’s large tributaries and main 
channel habitats from St. Tammany Parish, Louisiana, to Simpson County, Mississippi.36 This 

 
25 Id. at 43,887. 
26 U.S. FISH & WILDLIFE SERV., SPECIES ASSESSMENT AND LISTING PRIORITY ASSIGNMENT FORM 
3 (2014), [“Candidate Assessment”]. 
27 82 Fed. Reg. at 43,888. 
28 82 Fed. Reg. at 43,887. 
29 Candidate Assessment at 3. 
30 Id. 
31 Candidate Assessment at 4. 
32 Id. 
33 82 Fed. Reg. at 43,892. 
34 Id. at 43,892. 
35 Id. at 43,887. 
36 Id. at 43,886. 
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area totaled approximately 708 km (440 mi) within the Pearl River basin and included the lower 
Pearl River, the Strong River, and the Bogue Chitto River.37  

 
Now, the Pearl darter is extirpated from the Pearl River system.38 Extensive riparian 

vegetation cultivation and removal caused widespread sedimentation of the Pearl darter’s habitat, 
driving the darter out of its namesake river.39 No Pearl darters have been collected in the Pearl 
River drainage since 1973, despite numerous fish collections over the last 25 years.40  

 
The Pearl darter remains very rare in the Pascagoula River system.41 The species’ 

extirpation from the Pearl River system has decreased its range by approximately 55 percent.42 
Since 1983, Pearl darters are found only in scattered sites within approximately 688 km (415 mi) 
of the Pascagoula drainage, including the Pascagoula, Chickasawhay, Chunky, Leaf and Bouie 
Rivers and Okatoma and Black Creeks.43 
 

C. Habitat Requirements 
 

The Pearl darter lives in low gradient, coastal plain rivers and creeks, predominately 
classified as 4th to 2nd order streams.44 Although there have been no comprehensive 
microhabitat studies on the Pearl darter, field observations have shown that microhabitat features 
consist of a bottom substrate mixture of sand, silt, loose clay, gravel, organic material, and 
snags.45 The species may be found at the steep ends of sandbars and inside river bends where 
material is deposited, typically in areas with a slow to medium current.46 Based on habitat data 
analysis from the Leaf and Chickasawhay Rivers, more Pearl darters are found in slower moving, 
deeper waters with finer substrate.47 While there is very little aquatic vegetation in these 
drainages other than river weed (Podostemum ceratophyllum) attached to rocks, Pearl darters 
may be found on vegetative banksides that are not vertical or severely eroded.48 Pearl darters 
have not been found in impounded waters and are intolerant of lentic (standing water) habitats.49 
 

The confluence of the Bouie and Leaf Rivers within the Pascagoula drainage may 
provide significant habitat for the Pearl darter and may be a critical site for maintaining the 

 
37 Id. at 43,888. 
38 Id. at 43,886. 
39 Id. at 43,889. 
40 Candidate Assessment at 4. 
41 82 Fed. Reg. at 43,892. 
42 Candidate Assessment at 5. 
43 82 Fed. Reg. at 43,888. 
44 Id. 
45 Id. 
46 Id. 
47 Id. 
48 Id. 
49 Id. at 43,890. 
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current population.50 Maintaining a constant flow of water free of impoundments is important to 
prevent alteration and fragmentation of Pearl darter habitat in the area.51 
 

D. Threats 
 

Throughout its scattered habitat in the Pascagoula River drainage, the Pearl darter faces 
many threats.52 Due to its localized distribution within only one river system and its diminished 
population, the Pearl darter is highly vulnerable to changes in river geomorphology and flows, 
water quality degradation from point and non-point source pollution, urbanization, and impacts 
from climate change.53 Any projects that increase water demand in the drainage could further 
draw down water and degrade the ecological health of Pearl darter’s remaining habitat.54  
 

The Pearl darter’s habitat is impaired throughout its range due to geomorphological 
changes from historical timber harvesting, sand and gravel mining, and dams.55 Dams and other 
river flow control structures have blocked fish passage, disrupted natural flow patterns, reduced 
stream carrying capacity, and degraded and eroded river channels.56 Streams with highly altered 
flows often have become wide, shallow, and homogeneous, resulting in poor darter habitat.57 The 
proposed damming of Big and Little Cypress Creeks may further decrease water flows and 
increase the concentration of pollution into the Pascagoula River, and prompted American Rivers 
to list the Pascagoula River as the 10th most endangered river in the country in 2016.58 
 

Water quality is degraded throughout the Pearl darter’s historic range due to pollution 
from land surface, stormwater, and effluent runoff from urbanization, industry, and municipal 
areas, as well as increased silt and sediment from construction activities, timber clearcutting, 
clearing of riparian vegetation, mining, and agricultural practices.59 These actions change the 
stream’s erosion or sedimentation pattern, which can lead to increased water turbidity and 
temperature, and to geomorphological changes from destruction of riparian vegetation, bank 
instability and collapse.60 Excess sediments disrupt feeding and spawning fish and aquatic 
insects, abrade and suffocate periphyton (mixture of algae, bacteria, microbes, and detritus that is 
attached to submerged surfaces), and impact fish growth, survival, and reproduction.61 

 

 
50 Candidate Assessment at 6. 
51 Id. at 7. 
52 82 Fed. Reg. at 43,892. 
53 Id. at 43,886. 
54 Id. 
55 Id. at 43,886, 43,893-94. 
56 Id. at 43,891. 
57 Id.  
58 Id. 
59 Id. at 43,889. 
60 Id. at 43,889, 43,893. 
61 Id. at 43,889. 
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In-stream sand and gravel mining continues to destabilize streams and threaten the Pearl 
darter’s habitat by accelerating geomorphic processes—specifically, headcutting—of coastal 
plain streams.62 The Pearl darter’s decline in the Leaf and Bouie Rivers and Black Creek of the 
Pascagoula drainage is primarily attributed to siltation caused by destabilized banks and loose 
and unconsolidated streambeds.63 The American Sand and Gravel Company has historically 
mined the bed and banks of the Bouie River using a hydraulic suction dredge.64 Sand and gravel 
mining within and adjacent to the Leaf River has removed large sections of the river and its 
floodplain over the past fifty years resulting in the creation of very wide, open water areas that 
function as deep lake systems.65 Bank erosion and bar migration on the Leaf River at 
Eastabutchie has affected the riffles where the Pearl darter’s only known spawning occurs.66 
 

Impaired water quality from both point and non-point source pollution continues to 
diminish and degrade the Pearl darter’s remaining habitat in the Pascagoula River system.67 
Virtually any land use activity can deliver non-point source pollution from land surface runoff 
into local streams, and it often includes sediments, fertilizers, herbicides, pesticides, animal 
wastes, septic tank and gray water leakage, and oils and greases.68 Significant industrial sources 
of pollution in the Pascagoula River basin persist, including pulp and paper mills, transportation, 
and oil and gas exploration and development.69 As such, the Pearl darter is particularly 
vulnerable to catastrophic releases from oil spills, train derailments, and hydraulic fracturing, due 
to the abundance of oil wells, pumping stations, gas lines, and railways throughout its habitat, 
and the increased interest in oil and gas collection in the area.70 An additional threat is the 
overflooding of industrial effluent storage ponds, such as that from pulp and paper 
manufacturing, and localized sewage and wastewater effluent.71  

 
Municipal and industrial discharges into the Pascagoula watershed, particularly during 

low water, are concentrated and exacerbate water quality degradation including temperature, 
dissolved oxygen, and pH within all reaches of the Leaf River.72 Extensive algal growth is noted 
during warmer months in the Leaf and Bouie Rivers, suggesting nutrient and organic enrichment 
which decreases dissolved oxygen and changes pH.73 
 

Several main tributaries to the Pascagoula have experienced major problems with brine 
and dioxin pollution, including runoff into the Leaf River from Hattiesburg and the Leaf River 

 
62 Candidate Assessment at 6. 
63 Id.; 82 Fed. Reg. at 43,890. 
64 82 Fed. Reg. at 43,890.  
65 Candidate Assessment at 6. 
66 Id. 
67 82 Fed. Reg. at 43,886, 43,889. 
68 Candidate Assessment at 5. 
69 Id. 
70 82 Fed. Reg. at 43,891. 
71 Id. 
72 Id. at 43,889. 
73 Candidate Assessment at 6. 
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Paper Mill at New Augusta.74 Fish are extremely sensitive to dioxin, which has been linked to 
declines in many fish populations.75 Brine releases from oil fields on the Chickasawhay River 
have degraded water quality within the watershed and may be acutely toxic to the fish when 
salinity levels increase beyond the physiological tolerance and affect its osmoregulatory 
mechanism.76 Oil well production brine also increases incidence of fish tumors, alters biotic 
community composition, and eliminates benthic communities.77 
 

Climate change will only compound threats to the Pearl darter’s survival. Warming water 
temperatures put both water quality and quantity at risk, and the resultant shifts in spatial 
distribution and increased fragmentation further exacerbate the eminent danger of the Pearl 
darter’s extinction.78 The projected increased frequency and severity of hurricanes in the region 
pose severe threats to the Pearl darter’s remaining habitat. 

  
III. The Service Violated the Endangered Species Act by Failing to Designate Critical 

Habitat for the Pearl Darter. 
 

The Service has violated Section 4 of the ESA in failing to designate critical habitat for 
the Pearl darter. Until the Service publishes a final rule designating critical habitat, the Service 
will continue to be in violation of the ESA. If the Service does not act to correct this violation 
within 60 days, the Center will pursue litigation in federal court.  

 
Please contact me if you have any questions or would like to discuss this matter. 

 
Sincerely, 

 
Margaret E. Townsend 
Staff Attorney  
Center for Biological Diversity 
P.O. Box 11374 
Portland, OR 97211-0374 
(971) 717-6409 
mtownsend@biologicaldiversity.org 

 
 
 

 
74 Id. 
75 82 Fed. Reg. at 43,889; Candidate Assessment at 6. 
76 82 Fed. Reg. at 43,890; Candidate Assessment at 6. 
77 Candidate Assessment at 6. 
78 82 Fed. Reg. at 43,893. 


