
 
 

 

Because life is good. CENTER fo r  BIOLOGICAL DIVERSITY
 
 

VIA EMAIL AND CERTIFIED MAIL 
 
June 10, 2020 
         
Wade Crowfoot 
Secretary for Natural Resources 
Cal. Natural Resources Agency 
1416 Ninth Street, Suite 1311 
Sacramento, CA 95814 
Email: secretary@resources.ca.gov 
 
Lisa Mangat, Director 
Cal. Department of Parks & Recreation 
PO Box 942896 
Sacramento CA 94296-0001 
Email: lisa.mangat@parks.ca.gov  
 
Charlton H. Bonham 
Director, Cal. Dept of Fish & Wildlife 
1416 9th Street, 12th Floor, 
Sacramento, CA 95814 
Email: director@wildlife.ca.gov  
 

David Bernhardt 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington DC 20240 
exsec@ios.doi.gov 
 
Aurelia Skipwith, Director 
U.S. Fish and Wildlife Service 
1849 C Street, N.W., Room 3331 
Washington DC 20240-0001 
Aurelia_Skipwith@fws.gov 
 
Paul Souza, Regional Director 
U.S. Fish and Wildlife Service 
Region 8 - Pacific Southwest Region 
2800 Cottage Way, Room W-2606 
Sacramento, CA 95825 
Email: paul_souza@fws.gov  

 
Re: Supplement to 2017 Notice of Intent to Sue for Violations of Section 9 of the Federal 

Endangered Species Act for Taking Western Snowy Plover, Oceano Dunes State 
Vehicular Recreation Area 

 
Dear Secretary Crowfoot, Director Mangat, and Director Bonham, Regional Director Souza, 
Director Skipwith, and Secretary Bernhardt, 
 

I am writing on behalf of the Center for Biological Diversity (the “Center”) to inform you 
of violations of the Endangered Species Act, 16 U.S.C. § 1531, et seq. (“ESA”) arising from 
activities authorized by the California Department of Parks and Recreation (“State Parks”) at 
Oceano Dunes State Vehicular Recreation Area, and to request that you take immediate action to 
remedy these violations.  This letter supplements our notice letter dated July 17, 2017 (“2017 
Notice”; Attachment A).  The activities described in this notice reflect in at least part a 
continuation of the unlawful practices and policies set forth in the 2017 Notice. These practices 
violate the take provisions of the ESA and, if they are not curtailed, the Center intends to 
promptly commence a civil action against you and other responsible state officials or employees, 
acting in their official capacity, for violations of section 9 of the ESA.  16 U.S.C. § 
1538(a)(1)(B).   
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 Background law and information about many ongoing activities that violate the ESA are 
provided in the 2017 Notice.  Of particular note for this supplemental notice is that Section 9 of 
the ESA specifically prohibits the “take” of an endangered species, 16 U.S.C. §1538(a)(1)(B), a 
term broadly defined to include harassing, harming, pursuing, wounding or killing such species, 
16 U.S.C. §1532(19). The term “harm” is further defined to include “significant habitat 
modification or degradation where it … injures wildlife by significantly impairing essential 
behavioral patterns, including breeding, feeding or sheltering.”50 C.F.R. § 17.3 “Harass” 
includes any “act or omission which creates the likelihood of injury to wildlife by annoying it to 
such an extent as to significantly disrupt normal behavior patterns which include, but are not 
limited to, breeding, feeding, or sheltering.” Id. The ESA’s legislative history supports “the 
broadest possible” reading of “take.”  Babbitt v. Sweet Home Chapter of Communities for a 
Great Oregon, 515 U.S. 687, 704-05 (1995).  
 
 The 2017 Notice explained in detail how the States Parks are taking snowy plovers and 
other federally protected species by authorizing, facilitating, and failing to take appropriate 
action to prevent impacts to snowy plover nesting areas from ORVs and other motorized 
vehicles. 
 
 The current status quo on the ground at Oceano Dunes is that snowy plovers are nesting 
more widely along the beach and foredunes at Oceano Dunes than they have in years where 
motorized vehicles were riding and parking on the beach and foredunes. Due to the Covid-19 
crisis Oceano SVRA was closed to public motorized vehicles on March 28, 2020, and all other 
state parks were closed to motorized vehicles on March 29, 2020.1 For the first time in many 
years, snowy plovers are able to utilize more suitable habitat at ODSVRA for nesting, including 
in areas where they have not been able to nest in the past due to interference from ORVs and 
other vehicles on the beach.  
  

When the Center became aware that plover nesting areas are more widespread than in 
other years,2 we contacted State Parks staff to ensure that these nesting birds are being 
adequately protected in keeping with the issues raised in the 2017 Notice. In response, however, 
State Parks staff provided current documents stating that, far from protecting the nesting plovers, 
in the interests of facilitating vehicle use in these areas they are actively undertaking measures to 
prevent and discourage nesting in some areas of Oceano Dunes SVRA in anticipation of 
reopening the area to motorized vehicles. (See Attachment D, email exchange and attachments  
E, F, G) The document entitled “Active snowy plover and least tern nests as of 27 May 2020 and 
total nests found for each area of Oceano Dunes SVRA” (Attachment F) documents 15 active 
plover nests (18 nests total) outside the exclosure areas.   The document entitled “Protocols to 
protect western snowy plover and California least tern during 2020 Oceano Dunes State 
Vehicular Area park reopening” (Attachment D at 1) states that in preparation for reopening to 
vehicles, staff activities include: “Daily early morning focused monitoring and clearing of 
“Watch Areas” (WA’s) where plover scrapes have been found in the riding area – following 
normal protocols the areas are scanned for plovers and areas are walked to search for nests. 
Scrapes found are scuffed out and marked with pin flags.” (Emphasis added.) “Scrapes” are 

 
1 https://www.parks.ca.gov/NewsRelease/947 
2 Center staff documented some of the current environmental conditions on May 15 and 25, 2020 and again on June 
7, 2020. (See Report from May 25, 2020, Attachment B; Report from June 7, 2020. Attachment C.) 
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excavated by male snowy plovers to attract female mates, so “scuffing” out these structures 
interferes with mating and breeding activities and is a form of harassment and “take” under the 
ESA. State Parks also stated that as part of these activities “In an attempt to deter nesting in the 
riding area, staff are placing multiple stakes with streamers in limited areas where scrapes are 
found.” (Attachment C, email response.)    

 
The attached May 25 and June 7 reports (Attachments B and C) document State Parks’ 

use of mylar flags or streamers as a “hazing” technique to discourage plover nesting and habitat 
use and also document active use of these areas by snowy plovers – both adults and chicks - 
outside of the exclosure areas between mileposts 4 and 6.  

 
These activities continue and compound the legal violations set forth in the 2017 Notice. 

As detailed in that Notice, authorizing and facilitating extensive vehicle use in snowy plover 
breeding areas is a clear violation of Section 9 of the ESA. Regrettably, scaling back or halting 
vehicle use, the State Parks is undertaking the same kinds practices and others that violate the 
ESA and implementing regulations. Because all of the State Parks activities to discourage 
nesting, mating and breeding in the interests of facilitating motorized vehicle use are causing 
“take” under the federal Endangered Species Act, including by harming and harassing plovers,  
and State Parks has no permit that covers these activities, it is in violation of section 9 of the 
ESA.  Moreover, because the activities State Parks is undertaking to discourage nesting are 
intended to, and are in fact, disrupting normal behavior patterns, particularly mating, nesting and 
breeding, they are prohibited under the section 9 of the ESA and it is clear that State Parks is 
actively taking snowy plovers in violation of the ESA.3  
 

We urge State Parks to immediately cease all activities that take snowy plovers, including 
actions to discourage nesting and other breeding behaviors.  We urge State Parks to act to 
prevent other take that could result from activities authorized by State Parks, including reopening 
Oceano Dunes to motorized vehicles at this time.  We are hopeful that representatives of State 
Parks will contact us prior to the commencement of legal action to discuss State Parks’ 
obligations under the ESA.  If you have any questions about the issues raised in this letter, please 
feel free to contact us at any time.   
 

Sincerely, 
 

 
 
John Buse, Senior Counsel, Legal Director 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, California 94612 
(323) 533-4416  
jbuse@biologicaldiversity.org  
 

 
 
Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, CA  94612 
(510) 844-7107 
lbelenky@biologicaldiversity.org 

 
 

3 It appears State Parks actions may also be “taking” least terns by interfering with foraging and other normal 
behaviors in violation of the ESA.    
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Attachments (via email): 
 
Attachment A:  2017 Notice   
 
Attachment B:  Report, Oceano Plovers May 25, 2020, Jeff Miller 
 
Attachment C:  Report, Ocean Plovers, June 7, 2020 Jeff Miller 
 
Attachment D:  Email String with Ronnie Glick 
 
Attachment E:  Protocols to protect western snowy plover and California least tern during 2020 

Oceano Dunes State Vehicular Area park reopening. Pgs.3 
 
Attachment F: Active snowy plover and least tern nests as of 27 May 2020 and total nests found 

for each area of Oceano Dunes SVRA. 
 
Attachment G: 2020 NESTING SEASON MANAGEMENT PLAN TO AVOID TAKE OF THE 

CALIFORNIA LEAST TERN AND WESTERN SNOWY PLOVER AT 
OCEANO DUNES STATE VEHICULAR RECREATION AREA, SAN LUIS 
OBISPO COUNTY, CALIFORNIA 

 
cc: (email only) 

 
Jay Chamberlin, Chief Natural Resources Division, Cal. Department of Parks & 
Recreation, Jay.Chamberlin@parks.ca.gov   
Dan Canfield, Deputy Director (Acting), OHMVR Division, Cal. Department of Parks & 
Recreation, dan.canfield@parks.ca.gov  
Kathryn Tobias, Senior Staff Counsel, California Department of Parks and Recreation, 
Kathryn.Tobias@parks.ca.gov  
Kevin Pearce, Acting District Superintendent, Oceano Dunes District, Oceano Dunes 
SVRA, California Department of Parks and Recreation, Kevin.Pearce@parks.ca.gov 
Ronnie Glick, Senior Environmental Scientist, California Department of Parks and 
Recreation, Oceano Dunes District, Ronnie.Glick@parks.ca.gov  
 
Stephen P. Henry, U.S. FWS Field Supervisor, Ventura FWO, Steve_Henry@fws.gov  
Lena Chang, Senior Biologist, USFWS, Ventura FWO, lena_chang@fws.gov  
 
Valerie Termini, Chief Deputy Director, California Department of Fish and Wildlife, 
Valerie.Termini@wildlife.ca.gov  
Stafford Lehr, Deputy Director Wildlife and Fisheries Division, California Department of 
Fish and Wildlife,  Stafford.Lehr@wildlife.ca.gov 
Julie Vance, Regional Manager, CDFW Central Region (Region 4) 
Julie.Vance@wildlife.ca.gov 
 
Alecia Van Atta, Assistant Regional Administrator, California Coastal Office – National 
Marine Fisheries Service alecia.vanatta@noaa.gov   
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John Ainsworth, Executive Director, Coastal Commission,  
john.ainsworth@coastal.ca.gov  
Kevin Kahn,  District Supervisor, Central Coast District Office, California Coastal 
Commission: Kevin.Kahn@coastal.ca.gov  



 
 
 
 
 
 
 
 
 
 

Attachment A 
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VIA EMAIL AND  
CERTIFIED MAIL, RETURN RECEIPT REQUESTED (with attachments on disk) 

 
July 19, 2017  
         
John Laird 
Secretary for Natural Resources 
Cal. Natural Resources Agency 
1416 Ninth Street, Suite 1311 
Sacramento, CA 95814 
Email: john.laird@resources.ca.gov  
 
Lisa Mangat, Director 
Cal. Department of Parks & Recreation 
PO Box 942896 
Sacramento CA 94296-0001 
Email: LisaAnn.Mangat@parks.ca.gov  
 
Charlton H. Bonham 
Director, Cal. Dept of Fish & Wildlife 
1416 9th Street, 12th Floor, 
Sacramento, CA 95814 
Email: director@wildlife.ca.gov  
 

Paul Souza, Regional Director 
U.S. Fish and Wildlife Service 
Region 8 - Pacific Southwest Region 
2800 Cottage Way, Room W-2606 
Sacramento, CA 95825 
Email: paul_souza@fws.gov  
 
Ryan Zinke, Secretary 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington DC 20240 
Email:  Secretary_Zinke@ios.doi.gov  
 exsec@ios.doi.gov 
 
 
 
 
 
 

 
Re: Notice of Intent to Sue for Violations of Section 9 of the Federal Endangered Species 

Act for Taking Western Snowy Plover, Oceano Dunes State Vehicular Recreation Area 
 
 
Dear Secretary Laird, Director Mangat, and Director Bonham, Regional Director Souza, and 
Secretary Zinke, 
 
I am writing on behalf of the Center for Biological Diversity (the “Center”) to inform you of 
violations of the Endangered Species Act, 16 U.S.C. § 1531, et seq. (“ESA”) arising from 
activities authorized by the California Department of Parks and Recreation (“State Parks”) at 
Oceano Dunes State Vehicular Recreation Area, and to request that you take immediate action to 
remedy these violations.  This letter is provided to you pursuant to the 60-day notice requirement 
of the ESA’s citizen suit provision, to the extent such notice is deemed necessary by a court.  16 
U.S.C. § 1540(g)(2).  The activities described in this notice violate the take provisions of the 
ESA and, if they are not curtailed, the Center intends to commence a civil action against you and 
other responsible state officials or employees, acting in their official capacity, for violations of 
section 9 of the ESA.  16 U.S.C. § 1538(a)(1)(B).    
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1. Statutory Framework 
 
Section 9 of the ESA specifically prohibits the “take” of an endangered species, 16 U.S.C. § 
1538(a)(1)(B), a term broadly defined to include harassing, harming, pursuing, wounding or 
killing such species, 16 U.S.C. § 1532(19).  The term “harm” is further defined to include 
“significant habitat modification or degradation where it … injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding or sheltering.”  50 C.F.R. 
§17.3  “Harass” includes any “act or omission which creates the likelihood of injury to wildlife 
by annoying it to such and extent as to significantly disrupt normal behavior patterns which 
include, but are not limited to, breeding, feeding, or sheltering.”  Id.  The ESA’s legislative 
history supports “the broadest possible” reading of “take.”  Babbitt v. Sweet Home Chapter of 
Communities for a Great Oregon, 515 U.S. 687, 704-05 (1995).  “Take” includes direct as well 
as indirect harm and need not be purposeful.  Id. at 704; see also National Wildlife Federation v. 
Burlington Northern Railroad, 23 F.3d 1508, 1512 (9th Cir. 1994).  The ESA’s prohibition on 
take applies equally to threatened species, unless a species-specific rule promulgated by the FWS 
pursuant to ESA section 4(d) provides otherwise.  50 C.F.R. § 17.31(a). 
 
The take prohibition applies to any “person,” 16 U.S.C. § 1538(a)(1), including state agencies, 
16 U.S.C. § 1532(13).  The ESA further makes it unlawful for any person, including state 
agencies, to “cause to be committed” the take of a species.  16 U.S.C. § 1538(g).  Violations of 
Section 9 are enforceable under the ESA’s citizen-suit provision.  16 U.S.C. § 1540(g).    
 
Courts have repeatedly held that government regulations authorizing third parties to engage in 
harmful actions can constitute an illegal taking under Section 9 of the ESA.  See Strahan v. Coxe, 
127 F.3d 155, 158, 163-64 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998) (state agency 
caused takings of the endangered right whale because it “licensed commercial fishing operations 
to use gillnets and lobster pots in specifically the manner that is likely to result in violation of 
[the ESA]”); Defenders of Wildlife v. Administrator, Envtl. Protection Agency, 882 F.2d 1294, 
1300-01 (8th Cir. 1989) (federal agency caused takes of endangered black-footed ferret through 
its “decision to register pesticides” even though other persons actually distributed or used the 
pesticides); Loggerhead Turtle v. City Council of Volusia County, 148 F.3d 1231, 1253 (11th 
Cir. 1998) (county’s inadequate regulation of beachfront artificial light sources may constitute a 
taking of turtles in violation of the ESA).  
 
The ESA authorizes private enforcement of the take prohibition through a broad citizen suit 
provision.  “[A]ny person may commence a civil suit on his own behalf to enjoin any person, 
including … any … governmental instrumentality or agency … who is alleged to be in violation 
of any provision of [the ESA].  U.S.C. § 1540(g).  A plaintiff can seek to enjoin both present 
activities that constitute and ongoing take and future activities that are reasonably likely to result 
in take.  See Burlington Northern Railroad, 23 F.3d 1508 at 1511. 
 
2. The Oceano Dunes State Vehicular Recreation Area  
 
The Oceano Dunes State Vehicular Recreation Area (“SVRA”) includes both state owned lands 
and county owned lands near the community of Oceano in San Luis Obispo County, California.  
The SVRA includes approximately 1,500 acres of sand dunes and 5.5 linear miles of beach areas 
open for use by motorized vehicles.  This area is operated and managed by State Parks pursuant 



 

Notice of Intent to Sue for Violations of the Endangered Species Act 
July 19, 2017  Page 3 

to the SVRA’s 1975 General Development Plan and Resource Management Plan (“Plan”), as 
amended in 1994.  Under that plan, State Parks allows street-legal vehicles to operate on the 
beach in the northern portion of the SVRA, while the southern portion is open to off-highway 
vehicles (“OHVs”) and vehicular camping.   Oceano Dunes SVRA is open throughout the year.  
The Plan authorizes both general use of the SVRA and special OHV events.  In addition to the 
general vehicle use permitted within the Oceano Dunes SVRA, in the past the State Parks has 
permitted a number of special OHV events. Unfortunately, the existing management plan is 
woefully outdated1 and the State Parks’ management of the area has repeatedly failed to 
adequately protect the many imperiled species and their habitats that are found on these public 
lands.   
 
Although State Parks has adopted nesting season management plans that address some impacts 
to listed birds, including most recently the 2017 plan,2 harm continues to occur.  Oceano Dunes 
SVRA does not have any incidental take authorization for the endangered species found there –
State Parks has no section 10 HCP or section 7 biological opinion3  that would cover the snowy 
plover and California least tern, which continue to be harassed, harmed and even killed by 
activities at the SVRA.4  
 
The Oceano Dunes SVRA also operates pursuant to a Coastal Development Permit (“CDP”) 
issued by the California Coastal Commission (“Commission”) which allows up to 1,000 
registered camping vehicles (including an unlimited number of OHVs associated with registered 
campers) and 4,300 day use vehicles (of which 1,720 can be OHVs) per day and contains 
additional requirements during special events.  
 
In January 2017, the Commission held a hearing to consider amendments to the CDP and the 
Commission’s staff report showed that the limits in the existing permit have not been 
consistently adhered to by the State Parks in managing the SVRA. The 2017 Commission Staff 

                                                 
1 In 2017 a dust plan was adopted but other aspects of the plan have not been updated. Notably, in June 
2017 the San Luis Obispo County Air Pollution Control District issued a Notice of Violation to State 
Parks for violations of air district rules (Attachment 1). 
2 2017 Nesting Season Management Plan to Avoid Take of the California Least Tern and Western Snowy 
Plover at Oceano Dunes State Vehicular Recreation Area, San Luis Obispo County, California, February 
2017 (Attachment 2). 
3 “On March 21, 2001 the California Department of Parks and Recreation (DPR), Oceano Dunes District 
State Vehicular Recreation Area’s (ODSVRA, SVRA) incidental take authorization pursuant to Section 7 
of the Endangered Species Act expired. The incidental take authorization with the U.S. Army Corps of 
Engineers (ACOE) was not renewed. The ACOE determined that the activity being conducted at the 
ODSVRA was no longer under ACOE jurisdiction. Therefore ODSVRA lost the federal nexus needed to 
renew the Section 7 permit.”  2017 Nesting Season Management Plan. 
4 See Nesting of the California Least Tern and Western Snowy Plover at Oceano Dunes State Vehicular 
Recreation Area, San Luis Obispo County, California, 2016 Season, November 2016 (Attachment 3); 
USFWS letter dated Dec. 22, 2016, “Oceano Dunes State Vehicular Recreation Area, Second Notice of 
Additional Endangered Species Act Violations” pp.15 (Attachment 4, also available at 
https://documents.coastal.ca.gov/reports/2017/1/th14a-1-2017.pdf Coastal Commission Staff Report at 
pdf 171); USFWS letter dated March 29, 2016, “Oceano Dunes State Vehicular Recreation Area 
Endangered Species Act Violations and Habitat Conservation Plan” (Attachment 5, also available in 
Coastal Comm. Staff Report at pdf 177). 
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Report and letters submitted to the Commission also raised concerns with impacts to snowy 
plovers, California least terns and to steelhead habitat, discussed more fully below.  After the 
hearing, the Commission continued consideration of amendments to the CDP until the 
September 2017 in Cambria, California. 5     
 
3. The Western Snowy Plover 
 
The western snowy plover (Charadrius alexandrinus nivosus) is a small shorebird.  The Pacific 
coast population of the snowy plover breeds primarily on coastal beaches from southern 
Washington to southern Baja California, Mexico.  Nesting generally occurs on flat open areas, 
such as sand spits, dune-backed beaches, beaches at creek and river mouths, and salt pans at 
lagoons and estuaries.  Nests are generally shallow depressions in sand, with most nests in 
southern California located within 100 meters of water.  Most snowy plovers return to the exact 
same location for nesting year after year.  Breeding season in southern California begins in early 
or mid-March, with fledging extending through the third week in September.  Snowy plovers 
winter on many of the same beaches used for breeding, generally congregating in loose flocks for 
roosting and foraging during winter. 
 
The U.S. Fish and Wildlife Service (the “Service”) listed the Pacific coast population of the 
snowy plover as a threatened species under the ESA in 1993.  58 Fed. Reg. 12864 (March 5, 
1993).  In listing the snowy plover, the Service determined that off-road vehicles pose a 
significant threat to snowy plovers, especially in nesting areas where motor vehicles can crush 
eggs or nestlings and/or flush adult plovers from nest sites resulting in nest abandonment and/or 
mortality to nestlings.  Id. at 12871-12872. Nesting generally occurs in Southern California 
between March and September.   Even during fall and winter, outside of the nesting season, 
snowy plover remain at risk from off-road vehicle use on beaches where they are foraging.  
 
In 1999, the Service designated approximately 18,000 acres in Washington, Oregon, and 
California as critical habitat for the snowy plover, including beach portions of the Oceano Dunes 
SVRA.  64 Fed. Reg. 68508, 68517 (December 7, 1999).  Following a lawsuit by development 
and OHV interests, the Service voluntarily remanded this critical habitat designation and issued a 
new final designation in 2005.  70 Fed. Reg. 56970 (September 29, 2005).  The 2005 designation 
excluded the open riding area of the Oceano Dunes SVRA based on the Service’s conclusion that 
it was not essential to the conservation of the snowy plover because it was subject to regular 
disturbance from both street legal vehicles and OHVs.  Id. at 57004.  In addition, the 2005 
designation concluded that portions of the Oceano Dunes SVRA coastal strand outside the open 
riding area, were essential to the conservation of the snowy plover, but excluded these areas on 
economic grounds under section 4(b)(2) of the ESA.  Id.6  In 2012, the Service revised the 
critical habitat designation and, as most relevant here, expanded the areas covered in Unit 31 to 

                                                 
5 The Center has urged the Commission to ensure through the CDP amendment process that the revised 
coastal development permit clearly prohibits and disapproves of any activities likely to result in future 
violations of the ESA. See Jan. 6, 2017 CBD letter to Commission (Attachment 6). Absent such 
amendments, the Commission may also be liable for that take to the extent the activities are permitted 
under the CDP. 
6 In 2006, the Service issued a proposed special rule for the snowy plover under section 4(d) of the ESA 
that would replace the blanket take prohibition of section 9.  That special rule was never adopted.  
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include areas within the Oceano Dunes SVRA riding area.  77 Fed. Reg. 36728-36869 (June 19, 
2012); see id. at 36733 (response to comments), 36850 (map).  
 
Snowy plovers nest and breed within the Oceano Dunes SVRA between March and September.  
During this breeding season, nesting snowy plovers are protected to some extent from vehicles 
and other human interference by fenced exclosures.  Snowy plovers also over-winter at Oceano 
Dunes SVRA and are thus present on the beach and in the SVRA long after the exclosures are 
removed.  The exclosures were expanded pursuant to a 2003 settlement agreement between the 
State Parks and the Sierra Club.  That same settlement agreement anticipated that State Parks 
would obtain take authorization for impacts to snowy plovers and other species through a valid 
Habitat Conservation Plan (“HCP”) from the U.S. Fish and Wildlife Service.  However, to date, 
14 years later the State Parks has failed to do so.   
 
Despite the State Parks’ adoption and implementation of nesting season management plans, 
significant documented take of snowy plover associated with ORV activities has continued.  
Most recently, in 2016 several dead plovers were found in the riding area with signs of blunt 
trauma and in tire tracks.  For example, in March 2016 one snowy plover was found dead in tire 
tracks and another was found crushed in the riding area, on October 10, 2016 a snowy plover 
was found dead in a vehicle track, on November 1, 2016 a snowy plover was found dead in a 
vehicle track, and 2 additional snowy plover were found dead in vehicle tracks later in November 
2016.7  
 
4. California Least Tern 
 
The California Least Tern (Sterna antillarum browni)  is listed as an endangered species under 
the Federal ESA and is also listed as an endangered species under the California Endangered 
Species Act (“CESA”) and a fully protected species under California law. The California least 
tern nests in colonies on the Pacific coast of California and Baja, Mexico on relatively open 
beaches where vegetation is limited by the tidal scouring.  California least tern could formerly be 
found in great abundance from Moss Landing, Monterey County, California to San Jose del 
Cabo, southern Baja California, Mexico. It was impacted in the 19th and early 20th century by 
the millinary trade which collected feathers for women's hats, but not to the degree that many 
east coast birds were. The Migratory Bird Treaty Act of 1916 ended the threat, but the least tern 
plummeted again some decades later due to growing development and recreational pressures 
which destroyed habitat, disturbed birds, and increased predation by introduced and native 
species. The construction of the Pacific Coast Highway brought all these threats to much of 
California's coast. By the 1940s, terns were gone from most beaches of Orange and Los Angeles 
counties and were considered sparse elsewhere. To avoid humans, some tern colonies nest at 
more inland mudflat and dredge fill sites, which appears to make them more susceptible to 
predation by foxes, raccoons, cats and dogs. 
 
When placed on the endangered species list in 1970, just 225 nesting tern pairs were recorded in 
California. The U.S. Fish and Wildlife Service recovery plan was issued in 1980 and revised in 
1985. The Service issued a Recovery Plan in 2001.  Protection of nest beaches from 
development, degradation and disturbance, predator control, and recreation management initially 
                                                 
7 2016 ODSVRA Annual Report, Table G.4, at p. 140; USFWS letter dated Dec. 22, 2016 at 1.  
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resulted in increased populations of 1,200 pairs in 1988 with a high of 7,117 pairs in 2009. The 
species declined to 4,353 pairs in 2013.  The breeding pairs at ODSVRA have shown a similar 
pattern with the highest numbers in 2008 and 2009 and some decline since that time.8 
 
California Least tern generally nest between March and September, when they are most at risk 
from human disturbance during nesting season. Like plovers, terns are also harmed when made 
to flush from nesting and foraging activities by noise and disturbance associated with human 
activities including ORV use.  While some human disturbance has been managed with fencing at 
nesting areas, it has not been entirely successful at Oceano SVRA. The design and management 
of the exclosures to protect California least terns at Oceano SVRA has not always been in 
accordance with best practices including those recommended by the California Department of 
Fish and Wildlife.9  For example, in the past, mortalities have resulted from collisions with 
poorly designed fences on the exclosures.10  The most recently documented non-predation 
mortalities in 2016 appear to have been from unknown causes.  
 
5.  South-Central California Steelhead  
 
Arroyo Grande Creek within the Oceano Dunes SVRA in part of the designated critical habitat 
for threatened south-central California steelhead.  When the creek is flowing across the beach 
seasonally in winter and spring, vehicles crossing the creek and driving in the creek-bed may 
adversely affect steelhead habitat. 
 
In April 2008, State Parks adopted a plan to avoid take of South-Central California Coast 
Steelhead in San Luis Obispo Coastal Units of the State Park System. That document noted that 
motor vehicles crossing Arroyo Grande creek could potentially affect steelhead.  State Parks also 
adopted motor vehicle restrictions regarding crossing Arroyo Grande Creek, stating: 
 

It is prohibited to cross Arroyo Grande Creek in any other manner than by 
crossing the creek as close to the ocean waterline as possible and parallel to the 
ocean waterline. Driving upstream or downstream in the creek channel or in any 
other manner in the creek channel is prohibited. If the creek crossing is posted 
“closed”, crossing the creek is prohibited.11 

 
Unfortunately, these restrictions appear to be often ignored and rather than only crossing the 
creek in the manner described, many ORVs have continued to drive in and through the creek 
more widely.12  
 

                                                 
8 See 2016 ODSVRA Annual Report, at p. 17-18.  
9 See CDFW letters dated March 3, 2016 and July 3, 2015 (Attachment 7, Attachment 8). 
10 See CDFW letter dated March 3, 2016 re 2014 tern deaths. 
11 Department of Parks and Recreation, OHMVR Division, Oceano Dunes District, Oceano Dunes SVRA 
and Pismo State Beach, Order No. 554-005-2015, January 26, 2015, Motor Vehicle Operation 
(Attachment 9). 
12 When additional restrictions were posted in winter 2017, local observers noted that these signs were 
largely ignored.   
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On January 10, 2017, NOAA Fisheries suggested specific revisions to new draft creek-crossing 
guidelines to protect steelhead particularly when the water is over 1 foot deep at the crossing 
including surveying for smolts prior to crossings or closing the creek crossing during and after 
storm events for up to 48 hours or until the water has receded.   To date, the Center can find no 
evidence that State Parks has adopted additional protective creek-crossing guidelines including 
the suggested revisions from NOAA Fisheries.  As a result, potential impacts to South-Central 
California steelhead populations and its critical habitat are likely to be occurring, including 
through water quality degradation, changes in the creek bed and banks, and direct impacts to 
fish.  
 
6. Violation of the ESA 
 
The available information shows that activities authorized and permitted by State Parks have 
resulted in prohibited take of snowy plovers through direct killing, harming, and harassment. 13  
This take is the direct and proximate consequence of the State Parks’ management of the Oceano 
Dunes SVRA and specifically State Parks’ authorization of motorized vehicle use within 
occupied snowy plover habitat.  It is reasonably foreseeable that future activities permitted by the 
State Parks at the Oceano Dunes SVRA, including special events and general motorized vehicle 
use in snowy plover habitat, will result in additional prohibited take of snowy plovers.  So long 
as the State Parks allows motorized vehicle use in areas occupied by snowy plovers without 
adequate protective measures, the State Parks is committing an ongoing take in violation of the 
ESA. 
 
No exception or authorization exists that would allow the taking of snowy plovers.14  Although 
Section 10 of the ESA provides for HCPs that, if approved by the Service, could authorize a 
certain level of take, State Parks does not have an HCP for snowy plovers at Oceano Dunes 
SVRA. State Parks has claimed that it has been developing an HCP for the Oceano Dunes SVRA 
pursuant to section 10 of the ESA for over two decades, but no such plan has been approved by 
the Service or even noticed for public review. 
 
Activities authorized by the State Parks that are reasonably likely to result in prohibited take of 
snowy plovers may be enjoined under the ESA.  See United States v. Town of Plymouth, 6 
F.Supp.2d 81, 91 (D.Mass. 1998) (preliminary injunction issued against township which 
authorized off-road vehicles on a beach that was habitat for threatened piping plovers); 
Defenders of Wildlife v. Administrator, Envtl. Protection Agency, 688 F. Supp. 1334, 1356-1357 
(D. Minn. Apr. 11, 1988) aff’d  882 F.2d 1294 (1989) (enjoining the EPA from continuing its 
registration of strychnine until it could do so without illegally taking protected species of 
wildlife).   
 
Accordingly, State Parks has violated and continues to violate section 9 of the ESA.  Pursuant to 
the citizen suit provision of the ESA, 16 U.S.C. sections 1540(g)(1)(A) and (2)(A), the Center is 
providing you with sixty days’ notice of our intention to commence a civil action to challenge 

                                                 
13 2016 ODSVRA Annual Report, Table G.4, at p. 140; USFWS letter dated Dec. 22, 2016 at 1.  
14 As noted above, the Service has not finalized any section 4(d) special rule for the snowy plover, and it 
is doubtful that such a rule would authorize taking under these circumstances even if the 2006 proposed 
rule is eventually finalized.   



 

Notice of Intent to Sue for Violations of the Endangered Species Act 
July 19, 2017  Page 8 

the foregoing violations of law and any violations that may occur after service of this notice 
letter, and to seek their remediation in a court of law. 
 
We are hopeful that State Parks will act to prevent take of snowy plovers that results from 
activities authorized by State Parks, and that representatives of State Parks will contact us prior 
to the commencement of legal action to discuss State Parks’ obligations under the ESA.  If you 
have any questions about the issues raised in this letter, please feel free to contact us at any time.   
 
 Sincerely,

 
John Buse, Senior Counsel, Legal Director 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, California 94612 
(323) 533-4416  
jbuse@biologicaldiversity.org  

 
Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, CA  94612 
(510) 844-7107 
lbelenky@biologicaldiversity.org  

 
Attachments (on disk with hard copy): 
 
Attachment 1:  San Luis Obispo County Air Pollution Control District, Notice of Violation Number 

2963, dated June 12, 2017   
 
Attachment 2:  2017 Nesting Season Management Plan to Avoid Take of the California Least Tern and 

Western Snowy Plover at Oceano Dunes State Vehicular Recreation Area, San Luis 
Obispo County, California, February 2017 

 
Attachment 3:  Nesting of the California Least Tern and Western Snowy Plover at Oceano Dunes SVRA, 

San Luis Obispo County, California, 2016 Season, November 2016 
 
Attachment 4:  USFWS letter dated Dec. 22, 2016, “Oceano Dunes State Vehicular Recreation Area, 

Second Notice of Additional Endangered Species Act Violations” 
 
Attachment 5:  USFWS letter dated March 29, 2016, “Oceano Dunes State Vehicular Recreation Area 

Endangered Species Act Violations and Habitat Conservation Plan” 
 
Attachment 6:  Letter dated January 6, 2017 from Center for Biological Diversity to California Coastal 

Commission re: “Comments re Oceano Dunes SVRA CDP review: Th14a January12, 
2017 Commission Agenda” 

 
Attachment 7:  Letter dated March 3, 2016 from CDFW “2016 Nesting Plan for California Least Tern at 

Oceano Dunes SVRA” 
 
Attachment 8: Letter dated July 3, 2015 from CDFW “Management of California least Tern at Oceano 

Dunes SVRA” 
 
Attachment 9:  Department of Parks and Recreation, OHMVR Division, Oceano Dunes District, Oceano 

Dunes SVRA and Pismo State Beach, Order No. 554-005-2015, January 26, 2015, Motor 
Vehicle Operation 
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cc: (email only) 

 
Jay Chamberlin, Chief Natural Resources Division, Cal. Department of Parks & Recreation, 
Jay.Chamberlin@parks.ca.gov   
Christopher Conlin, Deputy Director, OHMVR Division, Cal. Department of Parks & Recreation, 
christopher.conlin@parks.ca.gov 
Kathryn Tobias, Senior Staff Counsel, California Department of Parks and Recreation, 
Kathryn.Tobias@parks.ca.gov  
Brent Marshall, District Superintendent, California Department of Parks and Recreation, 
brent.marshall@parks.ca.gov  
Stephen P. Henry, U.S. FWS Field Supervisor, Ventura FWO, Steve_Henry@fws.gov  
Lena Chang, Senior Biologist, USFWS, Ventura FWO, lena_chang@fws.gov  
Julie Vance, Regional Manager, CDFW Julie.Vance@wildlife.ca.gov 
Kevin Hunting, , Chief Deputy Director, California Department of Fish and Wildlife, 
Kevin.Hunting@wildlife.ca.gov  
Brittany Struck, Natural Resource Management Specialist, U.S. Department of Commerce, 
NOAA Fisheries West Coast Region brittany.struck@noaa.gov  
California Coastal Commission: John Ainsworth, Acting Executive Director, 
john.ainsworth@coastal.ca.gov  
Yair Chaver, Coastal Program Analyst, Central Coast District Office, Coastal Commission, 
Yair.Chaver@coastal.ca.gov  

 



 
 
 
 
 
 
 

 
 

 
Attachment B 



Oceano Plovers May 2020 
 
Since the closure of Oceano Dunes State Vehicular Recreation Area (ODSVRA) to off-road and 
public street legal vehicles due to COVID-19, protected western snowy plovers (Charadrius 
nivosus nivosus) have been documented in areas that are normally open to vehicles. 
 
On May 15, 2020 I visited ODSVRA to document snowy plovers. I am a long-time birdwatcher 
and have extensive experience with western snowy plovers, and observe them regularly. I hiked 
along the beach and foredunes from MP 1 to MP 6, which is where the beach exclosure area 
starts to protect nesting and fledging plovers.  
 
State Parks has installed extensive areas of stakes with mylar flagging, apparently to deter 
snowy plover nesting. Most of the mylar flagging stakes are inside the fenced restoration areas 
between MP 4 and MP 6, east of the beach. However, there is one 60m x 20m patch of mylar 
flagging installed on the foredunes near the beach, near MP 4 and the bathrooms. See photos 
below. I saw 4 adult snowy plovers right near this area.  
 

  
Mylar flagging near MP 4 

 
I documented 11 adult snowy plovers using the beach and foredunes between MP 4 and MP 5, 
outside the regular exclosure areas. See photos below. 
 

 



 
Adult snowy plovers between MP4 and MP 6, May 15, 2020 

 
Just south of MP 6, where the beach exclosure starts, I saw 4 adult snowy plovers with 4 chicks 
– this was just inside the beach exclosure area, and about 50 yards south of a heavily traveled 
riding area at MP 6. 
 
On May 25, 2020, I revisited ODSVRA and again hiked along the beach and foredunes from MP 
1 to MP 6. 
 
State Parks had installed additional stakes with mylar flagging in the foredunes north of MP 4. I 
counted 46 Mylar stakes in 3 areas north of MP 4. 
 
I documented 24 adult snowy plovers and 3 snowy plover chicks using the beach and foredunes 
between MP 4 and MP 6, outside the regular exclosure areas. See photos below. 
 
I observed 4 adult snowy plovers in the foredunes at the entrance to the riding area north of MP 
4. This is where new mylar stake patches have been installed. I observed 7 more adult snowy 
plovers in the foredunes around MP 4.5, even with the bathrooms, where a patch of mylar is. I 
observed 7 more adult snowy plovers in the foredunes at MP 5. I observed 4 more adult snowy 
plovers, with 3 plover chicks, in the foredunes 100 meters north of MP 6. This is in a normally 
high traffic area that leads from the beach to the sand highway. I observed 2 adult snowy 
plovers on the beach at MP 6. 



 

 
One of three small snowy plover chicks observed north of MP 6, May 25, 2020 

 

 
Adult snowy plovers between MP4 and MP 6, May 25, 2020 

 
Just south of MP 6, in the exclosure area, I observed 13 adult snowy plovers, and 2 snowy 
plover chicks. 
 
Jeff Miller 
Senior Conservation Advocate 
Center for Biological Diversity 



 
 
 
 
 
 
 
 

 
 

 
Attachment C 



Since the closure of Oceano Dunes State Vehicular Recreation Area (ODSVRA) to off-road and 
public street legal vehicles due to COVID-19, protected western snowy plovers (Charadrius 
nivosus nivosus) have been documented in areas that are normally open to vehicles. 
 
On June 7, 2020 I visited ODSVRA with two staff members of the California Coastal 
Commission, to document snowy plovers outside of the protected exclosures. I am a long-time 
birdwatcher and have extensive experience with western snowy plovers, and I observe them 
regularly. From 9:30 to 11:30 am we hiked along the beach and foredunes from MP 1 to MP 6, 
which is where the beach exclosure area to protect nesting and fledging plovers begins.  
 
State Parks had removed mylar flagging from an area north of MP4 – where it had previously 
been installed to deter plover nesting. Since my last visit on May 25, 2020, 3 snowy plover 
nesting exclosure fences have been installed near MP4, in the vicinity of where the mylar 
flagging was removed. The three new plover exclosures were approximately 120’, 80’ and 60’ in 
diameter. 
 
At MP4 we documented 2 adult and 3 fledgling snowy plovers outside of these newly fenced 
exclosures. 
 

  
Adult male plover with 3 plover chicks at MP4, outside of exclosure fencing 

 

 
Adult snowy plover at MP4 

 



We talked with a State Parks staffer at this location, who confirmed that the mylar flagging had 
been installed to deter plover nesting, and that the mylar had been removed when plovers 
nested outside the exclosures near MP4 anyhow. The State Parks staffer confirmed that the 
three new fenced exclosures had been installed to protect nesting plovers. The State Parks 
staffer confirmed that State Parks staff are scuffing out plover scrapes outside of exclosures, 
and that plover scrapes are marked by State Parks with red flagging. We observed numerous 
red flags marking plover scrapes in the vicinity of MP4, outside of fenced exclosures. 
 
At MP5 we documented 5 adult and 5 fledgling snowy plovers outside of fenced exclosures. 
 

 
Adult snowy plover with 2 chicks outside exclosure fencing, MP5 

 

 
Adult snowy plover with chick outside exclosure fencing, MP5 

 
Mylar flagging remains inside the fenced restoration areas between MP 4 and MP 6, east of the 
beach. There is also mylar flagging outside the fenced restoration areas, to the west of the 
fencing at MP5. In this area of mylar flagging, I counted 9 red flags denoting plover scrapes. 
 
Midway between MP 5 and MP 6 we documented 4 adult and 4 fledgling snowy plovers outside 
of fenced exclosures. 
 
Just north of MP6 on the beach we documented 4 adult snowy plovers outside of fenced 
exclosures. 
 



 
Adult snowy plover at tideline just N of MP6, outside of exclosures 

 
 
Jeff Miller 
Senior Conservation Advocate 
Center for Biological Diversity 
 



 
 

 
 
 
 
 
 
 
 

 
 

 
Attachment D 









Protocols to protect western snowy plover and California least tern 
during 2020 Oceano Dunes State Vehicular Area park reopening: 
 
Areas cleared as daily priority 
Park ramps and alleyways are cleared each morning in the following priority: 

1. (Grand/Pier ramps –if requested by Maintenance for sand ramp work needs) 
2. P5-



will remain in place during the period when nests are active or chicks are found in this area. Once chicks 
move out of the area or reach fledge age, the bumpouts will be removed. 
 
Nests near restrooms: If a nest is established within 150 feet of a permanent restroom facility, it will be 
closed to public use and exclosure fencing will surround and isolate the restroom to prevent public use. 
Chemical toilets will be relocated to a minimum distance of 330 feet from any nest site. 
 
Nests in or near Foredune Closure: Staff will enter these areas to perform multiple activities including 
nest surveys, dust control monitoring, vegetation monitoring, and other associated activities. Staff will 
coordinate with monitors prior to entering to make everyone aware of the most recent nest activity in 
these areas. Plover staff will accompany people working in the closure and monitor nests to minimize 
disturbance to nests. Staff will also avoid moving birds out of this area and into areas where they may be 
vulnerable to park activities. 
 
Chick Protection 
Chicks in open riding area:  Monitors will closely track chicks/broods hatched from any area within the 
riding area, vegetated islands, or restoration areas. If determined practical and necessary, staff will 
carefully direct the brood to the Southern Exclosure. If Park staff determine the brood is too far away or 
wind or other conditions would make the travel detrimental to the broods, shoreline areas will be closed 
to camping and riding to protect chicks until a safe corridor is possible. Monitors will oversee the 
erection of signs and/or temporary fencing to provide a safe passage until the brood reaches a non-
vehicle use area of the SVRA. Monitors will follow the broods if and when leaving the protected area, 
identify threats to brood movement or safety, and obtain assistance as necessary from SVRA patrol 
staff. Should the broods engage in foraging activity in the wrack line near these exclosures, vehicle 
traffic flow will be diverted or regulated to allow safe movement of the brood until the brood moves 
back into the exclosure. If the chicks appear overly cold or sluggish, individual chicks may be caught, 
warmed briefly in a brooder, and reunited with adult and brood. After attempts to move broods to the 
exclosure, if the brood continues to return to the riding area far from the exclosure, the shoreline area 
will be closed to camping and vehicle traffic until the chicks fledge or are no longer present.   
 
Post 6 broods: Snowy plover chicks observed on the shoreline at the northern end of the seasonal 
exclosure will be monitored closely. The area north of the Southern Exclosure will be scanned 
thoroughly each morning for chicks that may have moved outside of the exclosure. If chicks are found, 
the brood will be directed back into the exclosure, as described above. 
 
Chick corridor from known hatching nest to shoreline: To protect snowy plover chicks hatching from 
nests in the open riding area, nest exclosure fencing will be extended westerly to the surf line to allow 
for chicks a travel corridor to the food resources. For nests adjacent or east of the seasonal exclosure, 
the fence corridor will be connected to the seasonal exclosure. The corridor can be installed when the 
nest is close to hatch and removed once chicks move out of the area or reach fledge age.   
 
Public Outreach 
Educational efforts: Public education is a key component to keeping the public informed of recent 
changes in the park, such as a reminder of the newer foredune closure and updates on nesting activity in 
areas that are usually open to the public. State Parks will continue with ongoing outreach through social 
media, signage, messaging, and public contacts. Outreach efforts will focus on changed in traffic 
patterns, respecting fenced and signed areas, and other activities that the public can take to help 



protect nests and birds on the beach.   
 
Enforcement: State Park peace officers will provide focused enforcement of trespass into the nesting 
exclosures, the dog leash laws, the posted 15 MPH beach speed limit, firework violations, kite flying 
violations, public use of drones/unmanned aerial vehicles (UAV), and litter violations throughout the 
2020 nesting season. During periods of anticipated high visitor use, additional ranger staff will be 
dedicated solely to this focused law enforcement function so as to eliminate threats to SNPL or CLTE 
associated with those visitor activities. 
 
State Park peace officers will respond to requests by monitors for assistance with SNPL and CLTE 
protection and security. The enforcement of laws affecting the safety of SNPL and CLTE will be the 
highest non-emergency priority for law enforcement focus and action within the ODSVRA. 



 
 
 
 
 
 
 

 
 

 
Attachment F 



Active snowy plover and least tern nests as of 27 May 2020 and total nests found for each area of 
Oceano Dunes SVRA.  

 
Snowy plover (SNPL) nests found outside the Seasonal Exclosure and Oso Flaco in open riding area 
(ORA) and foredune closure (FD). No California least terns nests have been found outside the seasonal 
exclosure. 

 
 

Snowy plover and California least tern (CLTE) nests found inside Seasonal Exclosure (SE) and Oso Flaco 
(OF). 

 

Area Location

SNPL 
active 
nests

SNPL 
nests 
found

ORA North of Post 3 0 0
ORA Post 3 to Post 4 2 2
ORA Post 4 to Post 5 0 0
FD Post 4 to Post 5 1 1
ORA Post 5 to Post 6 3 4
FD Post 5 to Post 6 5 7
ORA Post 6 to Post 7 4 4
ORA South of Post 7 0 0
Total FD and ORA 15 18

Area Location

SNPL 
active 
nests

SNPL 
nests 
found

CLTE 
active 
nests

CLTE 
nests 
found

SE 6 exclosure 5 27 4 4
SE 7 exclosure 4 15 7 7
SE 8 exclosure 3 11 0 0
SE Boneyard exclosure 4 7 0 0
OF North OF 2 5 0 0
OF South OF 2 12 0 0
Total SE and OF 20 77 11 11
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2020 NESTING SEASON MANAGEMENT PLAN 

 TO AVOID TAKE OF THE CALIFORNIA LEAST TERN AND WESTERN 

SNOWY PLOVER AT OCEANO DUNES STATE VEHICULAR RECREATION 

AREA  

SAN LUIS OBISPO COUNTY, CALIFORNIA 

March 2020 

 

 

BACKGROUND AND PURPOSE 

 

On March 21, 2001 the California Department of Parks and Recreation (DPR), Oceano 

Dunes District State Vehicular Recreation Area’s (ODSVRA, SVRA) incidental take 

exemption pursuant to Section 7 of the Endangered Species Act expired.  The incidental 

take exemption from the U.S. Fish and Wildlife Service’s biological opinion with the 

U.S. Army Corps of Engineers (ACOE) lapsed.  The ACOE determined that the activity 

being conducted at the ODSVRA was no longer under ACOE jurisdiction.  Therefore 

ODSVRA lost the federal nexus needed to continue take exemptions under a Section 7 

consultation. 

 

The biological opinion exempted incidental take of two-federally listed species: the 

California least tern (Sternula antillarum browni) (CLTE) and the western snowy plover 

(Charadrius nivosus nivosus) (SNPL).  Both birds have documented nesting and foraging 

habitat at ODSVRA.  The biological opinion (dated January 25, 1996) provides a list of 

rules governing the recreational activities at the ODSVRA; program elements of a SNPL 

and CLTE monitoring program; reasonable and prudent measures necessary and 

appropriate to minimize incidental take; and additional terms and conditions to 

implement the reasonable and prudent measures.     

 

ODSVRA has been diligently implementing the terms and conditions of the biological 

opinion since its issuance.  As anticipated by the biological opinion, some incidental take 

of SNPL and CLTE has taken place; however measures undertaken at ODSVRA have 

resulted in the overall protection of the bird populations within park boundaries, which 

has contributed to the recovery of both SNPL and CLTE at the ODSVRA.  

 

The absence of ACOE jurisdiction has left ODSVRA without take authorization.  

ODSVRA / DPR has met with the U.S. Fish and Wildlife Service (USFWS) to address 

the situation and to determine the best course of action to resolve conflicts between listed 

species and ongoing vehicular recreation activities.  At present DPR believes that it can 

continue to operate the SVRA and provide protection (attempting no take) of the listed 

species through the implementation of various protections, monitoring, and management 

measures as described below.     

 

The measures following are intended to be carried out throughout the 2020 SNPL and 

CLTE nesting season.  A subset of these will also be used after the nesting season to 

assure that SNPL are afforded protection during the non-nesting season.  Measures to be 
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implemented during the non-nesting season (October 1 through February 28) will consist 

of: 

 

❑ Weekly monitoring for location of SNPL within the ODSVRA, as staff levels and 

weather conditions allow  

❑ Continued enforcement of dog leash laws  

❑ Continued enforcement of the posted 15 MPH vehicle speed limits on the beach   

❑ Continued public education programs with enhanced use of brochures, signage, and 

social media 

❑ Continued staff education programs 

❑ Beach closures may occur in the event that conditions such as tides, storms, or creek 

flow causes the beach to be unsafe to the public 

 

ODSVRA/DPR has contracted with MIG Environmental to develop a Habitat 

Conservation Plan (HCP).  In the absence of the HCP and to continue operations under 

the “no-take” scenario, ODSVRA has been working closely with the USFWS and the 

California Department of Fish and Wildlife (DFW) to develop yearly management plans 

for the CLTE and SNPL. ODSVRA meets with USFWS and DFW prior to the start of 

each nesting season to map out distinctive measures for this management plan.   

 

 

PROTECTION MEASURES AND MANAGEMENT PROTOCOLS  

 

Specific protection measures and prescribed management protocols for implementation 

by DPR as contained within US Fish and Wildlife Service biological opinion (1-8-95-

F/C-17) prepared under Section 7 consultation with the US Army Corps of Engineers for 

the issuance of Regional General Permit No. 42 (Corps of Engineers File No. 95-50035-

TAW), dated January 25, 1996; FWS permit No. PRT 815214; FWS “Exclosure 

Protocols For Snowy Plover Nests”, dated January, 1994 and July, 1999; and California 

Department of Fish and Wildlife letter concerning DPR management protocols for the 

avoidance of take of CLTE within ODSVRA, dated May 8, 2001, and additional 

measures added in 2002, 2003, 2006, and 2016 are incorporated by reference and are 

components of this plan.  The following detail describes modifications, changes, or 

additions to the management protocols contained in the above referenced documents.  

Additional measures listed are derived from ODSVRA monitoring of the prior nesting 

season.  These measures are listed as recommendations in the annual CDPR report 

written in consultation with Point Blue Conservation Science (Point Blue).  ODSVRA / 

CDPR oversees the SNPL and CLTE program using data collected by staff and 

consultants.  Through these consultations and data collection, ODSVRA reviews all 

recommendations and implements what is reasonable and sound given all issues.  

ODSVRA continues to implement management actions that will ensure the highest extent 

of protection to both the SNPL and CLTE.  ODSVRA is responsible for the management 

of these two species within its boundaries.  All measures will be operational and in place 

by March 1, 2020, unless otherwise noted or discussed with appropriate wildlife 

agencies. 
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ADAPTIVE MANAGEMENT 

 

The management measures and protocols contained in this proposal represent the best 

management practices at this time.  However, adaptive management practices may be 

employed in the protection efforts for SNPL and CLTE during the course of the 2020 

nesting season.  Adaptive management will be used to provide management flexibility to 

best afford protection for these species.  Program adaptations causing initiation of 

changes of these proposed management actions could result from the following: 

 

❑ Observations and data collected by ODSVRA resource management staff, which 

monitors SNPL and CLTE, might indicate protocols, which are proposed herein 

as ineffective.  

❑ USFWS or DFW may indicate more recent findings on species management. 

❑ Recognition and response to currently unforeseen threats to the species, or other 

 factors. 

 

 

ROLE OF OTHER DEPARTMENTS AND AGENCIES 

 

United States Fish and Wildlife Service: USFWS staff is available to provide quick and 

timely responses to informational requests by DPR on aspects of the plan that need 

immediate action. 

 

During the course of the 2020 nesting season, the USFWS may recommend protocol 

alterations or modifications for the management and protection of SNPL and CLTE.  

USFWS agrees to consult with DPR to coordinate and gain concurrence on any new 

management protocol changes that may affect SNPL and CLTE. 

 

California Department of Fish and Wildlife: DFW/CDFW may recommend protocol 

alterations or modifications for the management and protection of CLTE during the 

course of the 2020 CLTE nesting season.  USFWS and DPR have agreed to consult with 

DFW on any modifications suggested or required by DFW.  

 

 

SEASONALLY PROTECTED AREAS FOR SNPL AND CLTE 

 

The following seasonal exclosures and symbolically fenced areas will be maintained 

throughout the 2020 SNPL and CLTE nesting season: 

 

❑ Arroyo Grande Creek / Post 1.5 Area:  Posted, signed, and symbolically rope fence in 

the upper Arroyo Grande creek and lagoon.  No successful plover nests in 2010 and 

2017.  No nest attempts in 2002-2004; 2006–2009; 2011-2014; or 2018-2019.  Three 

(3) successful plover nests in 2001; (1) successful CLTE nest in 2005; (1) successful 

SNPL nest in 2015, and (1) successful SNPL nest in 2016.  ODSVRA staff will 
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monitor area frequently.  If a SNPL nest is found in this area, a 200-foot-diameter 

single nest exclosure will be erected or a 100 meter (330 foot) exclosure for CLTE. 

 

❑ Southern Exclosure:  Approximately 300 acres.  2-inch by 4-inch no-climb wire 

fencing, second layer of wire fencing to extend height to 6 feet, buried 6-8 inches, and 

posted to form a single contiguous fenced area within the southern portion of the 

riding area. The adjoining shoreline is also part of the Southern Exclosure and is 

closed to public entry using symbolic fence. 

 

❑ Oso Flaco Natural Area:  1) The area north of the boardwalk and south of the 

camping/riding area (approximately 68 acres, 0.5-mile stretch of shoreline) is closed 

to the public and connected to the Southern Exclosure. Foredunes are closed by 2-

inch by 4-inch no-climb wire fence and a second layer of wire fencing to extend 

height to 6 feet, buried 6-8 inches, and the adjacent shoreline is closed using symbolic 

fence and signs.  2) The upper beach for the area south of the boardwalk to the 

southern boundary (1.2 miles) is closed with symbolic rope, posts, and signs. The 

symbolic fencing will be in place at the terminus end of the Oso Flaco boardwalk trail 

at the beach to direct visitors away from potential nesting areas. 

 

 

EXCLOSURES for SNPL and CLTE NESTS 

 

Additional exclosures will be erected and maintained based upon CLTE and SNPL 

nesting activities as described below. 

 

❑ For SNPL nests found in the riding area, a circular single nest exclosure will be 

constructed with a minimum 200 foot diameter.  For CLTE nests the exclosure will 

be a minimum 200 meters (656 feet) in diameter.  Fencing material will consist of 2-

inch by 4-inch galvanized wire mesh fence fabric, 5 feet high, and steel “t” posts 

every 15 feet and intermediate line posts as needed.  The bottom edge of the wire 

fencing will be buried 6-8 inches to discourage predator access inside the exclosure. 

 

❑ When individual SNPL / CLTE nests are established outside of the existing seasonal 

exclosures, within the riding area, and are located within 500 feet of the established 

Southern Exclosure, fencing will be erected to enlarge the Southern Exclosure so as 

to encompass the nest site, if topography allows.  Fencing so erected will be placed a 

minimum distance of 100 feet away from the nest site for SNPL and 100 meters (330 

feet) away from the nest site for CLTE.   

 

❑ When two or more nests sites in the riding area are located within 500 feet of each 

other, and are 500 feet or more away from the seasonal exclosure they will be 

encompassed into a new large seasonal exclosure, if topography allows.  Seasonal 

exclosures so erected will include fencing that extends to the surf line if chick travel 

corridors establish that need, so as to provide a secure travel corridor for foraging 

activity for SNPL chicks.  Fencing for such new seasonal exclosures will maintain a 

minimum distance of 100 feet from nest sites for SNPL and 100 meters (330 feet) 
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from nest sites of CLTE. 

 

❑ If a single SNPL / CLTE nest is established further than 500 feet from a seasonal 

exclosure with no other nest(s) located within 500 feet, ODSVRA will erect a single 

nest exclosure fence as described above.   

 

❑ Nest exclosure fencing will be extended westerly to the surf line if evaluation by 

ODSVRA staff and/or USFWS/DFW determine SNPL chick travel corridor needs 

require such an action, thereby affording additional protection to SNPL. 

 

❑ If a SNPL/ CLTE nest is established within 150 feet of a restroom facility, the 

following protocols will be implemented: 

 

1) Permanent Restroom Buildings will be closed to public use and exclosure fencing 

will surround and isolate the restroom to prevent public use.   

2) Chemical toilets will be relocated to a minimum distance of 330 feet from any 

nest site. 

 

❑ If a SNPL or CLTE nest is initiated inside the seasonal exclosure and close to the 

exclosure fence that borders the riding area, staff will install additional fencing to 

maintain a perimeter of a minimum of 100 feet from the riding and camping area to 

the nest for SNPL and 100 meters (330 feet) from the riding and camping area for 

nests of CLTE.  These “bumpouts” will be monitored regularly.  If an incubating bird 

is disturbed by recreational activity, the bumpout will be increased in size as needed.  

All nests are monitored for disturbance and any nest that is disturbed by regular 

recreational activity may receive a bumpout.  This additional fencing will remain in 

place during the period when nests are active or chicks are found in this area.  Once 

chicks move out of the area or reach fledge age, the bumpouts will be removed.   

 

❑ 10-foot by 10-foot nest exclosures, as called for in the ODSVRA predator 

management plan and used since 2003, may be used if deemed necessary by staff for 

SNPL nest protection.  Circular exclosures with an approximate 7 foot diameter have 

been used by ODSVRA since 2012 for SNPL nests as needed.  Both smaller 

exclosures are constructed using 2-inch by 4-inch wire no-climb fence and 1/2-inch 

by 1/2-inch mesh netting will be placed on top.  Fence will be buried to a depth of 6-8 

inches. 

 

❑ Mini-exclosures measuring 3 foot by 3 foot by 3 foot have been used at ODSVRA 

since 2010 for SNPL nest protection.  These are constructed with 2-inch by 4-inch 

wire non-climb fence (with a top of the same material) and are secured with stakes. 

When appropriate, they are buried 4-8 inches deep.     

 

❑ Vegetated islands and restoration areas within the off highway vehicle use areas are 

closed to riding year around to protect sensitive dune vegetation.  These are protected 

by wire fencing allowing passage of animals but not vehicles.  There are little to no 

SNPL food resources available within or adjacent to several of these fenced areas.  
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For that reason, habitat enhancement specific for SNPL will not occur and bird 

deterrents, such as streamers, may be utilized in these areas.  If a SNPL / CLTE nest 

is established in one of the vegetated islands or restoration areas, the following 

protocols will be implemented: 

 

1) Staff will install additional fencing to maintain a perimeter of a minimum of 100 

feet from the riding and camping area to the nest for SNPL and 100 meters (330 

feet) from the riding and camping area for nests of CLTE. 

2) 10-foot by 10-foot, circular or mini-exclosure may be installed if deemed 

necessary by staff for SNPL protection. 

3) ODSVRA staff will monitor area frequently.  Staff will enter these areas to 

perform multiple activities including nest surveys, dust control monitoring, 

vegetation monitoring, and other associated activities.  Staff will coordinate with 

monitors prior to entering to know of the most recent nest activity in these areas 

and to take appropriate steps to minimize disturbance to nests and to avoid 

moving birds out of this area and into areas where they may be vulnerable to park 

activities.   

 

❑ SNPL nesting activity occurs within the non-off highway vehicle use area of the 

ODSVRA in the Oso Flaco Lake Area.  This area will be monitored regularly during 

the nesting season.  Single nest exclosures or symbolic fencing may be erected around 

nests when, in the opinion of the Senior Environmental Scientist and/or monitors, the 

exclosure or symbolic fencing is necessary to ensure the protection of nest sites from 

human disturbance or predation.  If a nest is established within but close to the 

symbolic fencing boundary, it may be moved further west to give the nest a greater 

buffer area while still providing a walkway for the public.  A 7-foot circular exclosure 

may be used in Oso Flaco to protect the nest from predators, if topography and other 

conditions allow.  Single nest exclosures in Oso Flaco will be erected at the 2-egg 

stage of the clutch, or after nest is consistently incubated, to help reduce abandonment 

threat. 

 

 

MANAGEMENT ACTIONS SPECIFIC TO CALIFORNIA LEAST TERN 

 

❑ DPR will implement provisions and measures agreed to for CLTE management and 

protection that are contained within a Memorandum of Understanding (MOU) from 

CDFW to DPR that is in effect for the 2020 nesting season.  ODSVRA in 

consultation with DFW Wildlife Biologists are confident the measures mentioned 

within this take avoidance document, if faithfully implemented at ODSVRA, will 

avoid take of this State listed, fully protected species.  ODSVRA proposes that these 

same measures will be adequate to assure USFWS that there will be no take of CLTE 

in the operation of ODSVRA during the 2020 nesting season. 

 

❑ For CLTE nests, exclosure fencing will be maintained a minimum of 100 meters (330 

feet) from active nesting areas.  Fencing will be added as deemed necessary by the 

Senior Environmental Scientist or lead field monitors.  Fencing will be added once 
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nests are initiated and removed once nests have hatched and chicks have either moved 

into other areas or have reached fledge age. 

 

❑ In the event that CLTE chicks are observed traveling outside of a single nest 

exclosure, the exclosure will be increased in size up to 1,000 feet in diameter.  Small 

mesh fencing or silt fencing may be used to reduce CLTE travel outside the 

exclosure.  Exclosure size may be altered based on operational need, public safety 

considerations, and the need to maintain adequate travel corridors within the SVRA.  

DPR will consult with DFW for agreement and approval if the appropriate setback 

distances cannot be achieved as a result of operational needs.  

 

❑ CLTE chicks will be monitored closely and fencing may be adjusted if chicks are 

found within 150 feet of the fence line that borders public recreational activity areas.  

If chicks movement is a result of monitoring activity (such as walking inside the 

exclosure to band), the chicks will be monitored until they are a safe distance from 

the fence and the chicks are no longer subject to disturbance. 

 

❑ The footbridge hand railing at Oso Flaco Lake is used by CLTE for perching after 

chicks have fledged and when adult birds are teaching fledglings to fish in the lake. 

The visiting public will be provided with information about the CLTE presence and 

activity at Oso Flaco Lake, and will be provided with guidelines to avoid disturbance 

of the activities of CLTE.  If, in the opinion of the Senior Environmental Scientist or 

monitors, visitor activities are significantly disrupting CLTE behavior, the footbridge 

may be closed to public use, or types of public use on the boardwalk may be 

temporarily prohibited until the CLTE have left the lake area. 

 

❑ Banding of CLTE chicks will continue at ODSVRA for 2020.  A permitted Master 

Bander from Point Blue Conservation Science has been contracted to perform this 

duty. 

 

❑ Driftwood will be placed throughout the Southern Exclosure to serve as natural 

shelter for CLTE chicks.  Tern shelters may also be used.  

 

❑ The top of the Southern Exclosure fencing will be lined with a strip of thicker plastic 

fencing (orange silt construction fencing cut into approximately 1 foot sections) in 

March of 2020 covering most of the western and northern fenced areas.  The thicker 

fencing may assist to increase the visibility of the exclosure fence for flying CLTE.  If 

staff resources are available, some of the eastern fence line and bumpout fencing will 

also be lined with this strip.  This strip of fencing was installed on the western and 

northern exclosure fence each year beginning in 2016 with favorable results.   

 

❑ CDPR monitors the location of the CLTE night roost each night and as viewing 

conditions allow.  Over the past 20 years, the night roost has been within the northern 

Southern Exclosure, near or within the CLTE nesting area.  CDPR has a protocol in 

place to protect the night roost if it is found in an area where birds would be 

vulnerable from public recreational activity.  If the night roost is located in an area 
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that is open to public recreational activity, monitoring staff would call for all 

available help from park staff and close off the area, and an appropriate buffer area, 

with fencing.  The exclosure fencing will be maintained a minimum of 100 meters 

(330 feet) from the night roost location.  Fencing will be added as deemed necessary 

by the Senior Environmental Scientist or lead field monitors and fencing will be 

removed once the night roost is no longer present.      

 

 

PUBLIC INFORMATION AND INTERPRETATION 

 

❑ All first time visitors will be provided with a flyer or pamphlet describing the natural 

history of the species, their status under endangered species acts, recovery efforts in 

place within the SVRA and a list or description of activities either prohibited or 

desired by the public that serve to protect both CLTE and SNPL.  This information 

will be regularly updated as needed.   

 

❑ Interpretive programs will be updated to reflect new information and emerging trends, 

including through social media.    

 

❑ All first time visitors entering the ODSVRA by vehicle will be provided with a copy 

of the ODSVRA park brochure that contains information on the federally and state 

listed status of the SNPL and CLTE, and management actions in place to aid in the 

recovery effort of these species.   

 

❑ All visitors entering the ODSVRA by vehicle to camp will be offered plastic garbage 

bags and will be informed they are to haul their trash out of the ODSVRA at the end 

of their visit.  Visitor participation in reducing or eliminating trash within the SVRA 

will discourage predators from frequenting the visitor use area and thus reduce the 

likelihood of predation on SNPL and CLTE. 

  

❑ Trash dumpsters will be provided for the deposit of trash bags near the OHV staging 

area, near Post 2.  The location of the trash dumpsters will be changed as necessary to 

avoid disturbance to any nearby active CLTE or SNPL nests.   

 

❑ Interpretive panels describing the CLTE and SNPL population status and threats to 

their survival will be posted at ODSVRA Safety Center located at the entrance to 

Sand Highway, at Oso Flaco Lake and at the Pier Avenue and Grand Avenue 

entrances ramps to the SVRA. 

 

❑ Interpretive signs describing park law, policies, and guidelines for the protection of 

SNPL and shorebirds are posted at multiple bathroom locations throughout the 

ODSVRA camping areas. 

 

❑ Seven days a week, 24-hours a day the ODSVRA AM radio station will again be used 

for the 2020 nesting season.  The radio station will broadcast visitor safety, park rules 

and regulations and information on the SNPL and CLTE including actions that 
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visitors can take to help assure the survival of the species.  The radio station will be 

updated with new measures taken in the 2020 season. 

 

❑ Visitors entering ODSVRA by vehicle with a dog will be provided with an 

informational handout about the negative effects of unleashed dogs on wildlife.  

Pedestrian visitors with dogs who have not entered the recreation area by vehicle will 

be provided the same pamphlet by ODSVRA staff. 

 

 

SNPL AND CLTE BIOLOGICAL MONITORING 

 

❑ During anticipated high visitor use periods as determined by historic visitor 

attendance records, e.g., Memorial Day Weekend, July 4th Weekend, Labor Day 

Weekend, monitoring staff will provide extended hours of monitoring within the off 

highway vehicle use area of the ODSVRA.   

 

❑ Monitoring will take place daily for a minimum of 8 hours per day to enable a better 

identification of potential human use related threats to SNPL and CLTE and to 

summon law enforcement assistance if needed to prevent or eliminate any human use 

related threats to the species.  If entering nesting exclosures, monitors will be those 

individuals approved by USFWS for this function. 

 

❑ Point Blue has been contracted by DPR to furnish a master bander for the 2020 SNPL 

and CLTE nesting season.  The Point Blue bander will be responsible for the banding 

of all SNPL and CLTE chicks for the full breeding season, and if determined 

necessary, to band SNPL adults.  The Point Blue bander will be in consultation with 

and under the direction of the Senior Environmental Scientist assigned to ODSVRA.  

The banding of newly hatched SNPL / CLTE chicks will follow protocols approved 

by USFWS and DFW.  The Point Blue bander will report all banding data and records 

per guidelines established by USFWS and Point Blue.  SNPL eggs will be “floated” 

to help estimate hatch rates by Point Blue or by those individuals approved by 

USFWS for this activity.   

 

❑ During holiday periods, one (1) monitor will be assigned the specific duty during 

daylight and evening hours of ensuring that no unauthorized entry is made into the 

north end of the Southern Exclosure. 

 

❑ Any SNPL / CLTE breeding activity in the riding area (such tracks, scrapes, or pairs 

observed) will be monitored closely.  The areas will be marked and rechecked during 

the day and one (1) person will be assigned each morning to recheck any potential 

breeding areas.  In an attempt to deter nesting, staff may scuff out scrapes found in 

the riding area, including within the Arroyo Grande Creek area and vegetated islands 

or restoration areas.  All SNPL / CLTE tracks in the riding area will be walked to 

check for potential nests.  Any nest found would be immediately protected with a 

single nest exclosure. 
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❑ Monitors will closely track SNPL / CLTE chicks/broods hatched from any area 

within the riding area (single nest exclosures, vegetated islands or restoration areas) 

and, if determined necessary, carefully direct the brood to the Southern Exclosure.  

Prior to a known nest hatching, monitors will oversee the erection of signs and/or 

temporary fencing to provide a safe passage until the brood reaches a non-vehicle use 

area of the SVRA.  Monitors will follow the broods if and when leaving the protected 

area, identify threats to brood movement or safety, and obtain assistance as necessary 

from SVRA patrol staff.  Should the broods engage in foraging activity in the wrack 

line near these exclosures, vehicle traffic flow will be diverted or regulated to allow 

safe movement of the brood until the brood moves back into the exclosure.  If the 

chicks appear overly cold or sluggish, individual chicks may be caught, warmed 

briefly in a brooder, and reunited with adult and brood.  

 

❑ SNPL chicks observed on the shoreline at the northern end of the Southern Exclosure 

will be monitored closely.  The area north of the Southern Exclosure will be scanned 

thoroughly each morning for chicks that may have moved outside of the exclosure.  If 

chicks are found, the brood will be directed back into the exclosure, as described 

above. 

 

❑ ODSVRA will continue to participate in the Region 5 working group for SNPL 

recovery.  

 

❑ A predator management plan will be implemented again in the 2020 nesting season as 

in previous seasons to address predation issues at ODSVRA.  Predator management 

personnel will be available to start work no later than March 1 and will be available 

for the full duration of the breeding season.   

 

 

MAINTENANCE ACTIVITIES 

 

❑ All protocols for maintenance activities and maintenance vehicle movement and 

routing contained in the biological opinion remain in effect. Since 2014, ODSVRA 

has ceased conducting surveys for plover nests specifically prior to maintenance 

activities on the sand ramps because there is too much visitor use activity in these 

areas to be considered viable nesting or roosting areas.  These areas will be regularly 

inspected a minimum of once per day associated with the regular monitoring 

activities within the riding area.  During these daily surveys (also called the lower 

transect), the park is surveyed from Pismo Creek to the large seasonal exclosure to 

identify snowy plover individuals and nests.  The sand ramps will be covered in this 

daily survey.   

 

❑ At least one vehicle or trailer and all tools and equipment necessary will be available 

daily throughout the 2020 nesting season to immediately construct a single nest 

exclosure(s) or bumpout for SNPL or CLTE when requested by monitoring staff. 

 

❑ Maintenance staff and Resource monitoring staff will carry trash bags in each vehicle 
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and provide trash bags to visitors for the removal of trash and litter from visitor use 

areas. 

 

❑ The exclosure fence will be maintained throughout the season with the assistance of 

heavy equipment. 

 

 

ENFORCEMENT ACTIVITIES 

 

State Park peace officers will provide focused enforcement of trespass into the nesting 

exclosures, the dog leash laws, the posted 15 MPH beach speed limit, firework violations, 

kite flying violations, public use of drones/unmanned aerial vehicles (UAV), and litter 

violations throughout the 2020 nesting season.  During periods of anticipated high visitor 

use, additional ranger staff will be dedicated solely to this focused law enforcement 

function so as to eliminate threats to SNPL or CLTE associated with those visitor 

activities. 

 

❑ State Park peace officers will respond to requests by monitors for assistance with 

SNPL and CLTE protection and security.  The enforcement of laws affecting the 

safety of SNPL and CLTE will be the highest non-emergency priority for law 

enforcement focus and action within the ODSVRA. 

 

❑ During anticipated high visitor attendance periods, State Park peace officer staff will 

provide additional enforcement focus on ensuring that the integrity of exclosures is 

maintained and that no trespass occurs with SNPL or CLTE exclosures. 

  

❑ Sundays through Thursdays, except for holiday periods, a minimum of two (2) State 

Park Ranger/peace officers will be on duty and available from 0700 through 2000 hrs 

each day to respond to: 

 

1) Requests for assistance by monitors for the protection of SNPL and CLTE  

2) Exclosure trespass violations 

3) Enforce dog leash laws  

4) Enforce the posted 15 MPH beach speed limit 

5) Firework violations 

6) Kite flying violations 

7) Litter violations  

 

❑ During non-holiday weekends (Friday and Saturday), a minimum of two (2) State 

Park peace officers will be on duty and available from 0600 through 2400 hrs each 

day to enforce the above mentioned violations. 

 

❑ During major holiday periods State Park peace officers will be on duty 24 hrs/day.  

From 0700 to 2400 a minimum of three (3) ranger/peace officers will be on duty at 

any one time.  From 2000 to 0200 a minimum of three (3) ranger/peace officers will 

be on duty at any one time. From 0200 to 0700 two (2) ranger/peace officers will be 
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on duty.  During mid-day periods, when visitor attendance is highest, as many as four 

(4) ranger/peace officers will be on duty.  During all shifts ranger/peace officers will 

be available to enforce the above listed violations.   

 

❑ During daylight hours on major holiday periods, one (1) State Park peace officer will 

be assigned the primary duty of patrolling the beach, including outside the nest 

exclosure areas and ensuring that no entry is made into exclosures established for 

CLTE and SNPL nest site protection.  

 

❑ On July 4th, State Park Visitor Service Staff, or State Park Volunteers will be assigned 

to the large southern exclosure to help quell the use of fireworks over the area, which 

could endanger nest success.  Additional resources may be brought in to enforce 

fireworks restrictions including CAL FIRE Law Enforcement staff.   

 

  

DISTRICT SUPERINTENDENT ORDERS 

 

❑ The District Superintendent of ODSVRA will issue orders:  

 

1) Establishing a buffer zone around single nest exclosures prohibiting the 

camping, stopping or parking of vehicles within 100 feet of the exclosure 

perimeter fencing 

2) Prohibition of kite flying south of the Pier Ave. ramp during the SNPL and 

CLTE nesting season 

3) Prohibition of fireworks 

4) No entrance into any signed or closed area within the Oso Flaco Natural Area 

5) No dogs or horses allowed in the Oso Flaco Natural Area, and 

6) Public Drone/UAV restrictions are in development as well 

 

❑ Temporary closure of the Oso Flaco Lake footbridge may be made if, in the opinion 

of the Senior Environmental Scientist and or the biological monitors, human activity 

at the footbridge is adversely affecting least tern adult or fledgling feeding activities 

at the lake. 

 

RARE PLANT MONITORING ACTIVITIES IN 2020 

 

DPR has released a draft HCP to public review that covers a host of state and federally 

listed species within Oceano Dunes SVRA and Pismo State Beach.  Information on the 

distribution of certain listed plant species is out of date and needs to be updated to 

provide the most accurate information to wildlife agencies.  In particular, populations of 

surf thistle (Cirsium rhothophilum) and beach spectaclepod (Dithyrea maritima) are 

known from North and South Oso Flaco.  It is not possible to fully map the distribution of 

these plant species outside the nesting season for snowy plover and least tern.  The beach 

spectaclepod, in particular, is an annual plant that may not sufficiently germinate by 

March 1 and is typically desiccated and difficult to identify after September 30.  The only 

way to collect accurate information on the distribution and health of beach spectaclepod 
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is to conduct surveys during its likely flowering period in April – May.   

 

DPR proposes to conduct surveys in North and South Oso Flaco during the most likely 

flowering period for beach spectaclepod and surf thistle during the 2020 nesting season.   

 

DPR proposes the following protocols to allow these surveys to continue while 

eliminating or minimizing the potential for take to nesting snowy plover and least tern: 

 

1) A team of two biologists will conduct these surveys.  One member of the team 

will be a skilled botanist with experience in identifying the target plant species.  

The second member of the team will be a skilled snowy plover monitor listed on 

the List of Authorized Individuals for Recovery Permit TE-815214-9, Category 2, 

Individuals authorized to independently conduct population surveys, locate and 

monitor nests, and erect and monitor fence and nest exclosures including a chick 

fence.  

  

2) Prior to conducting botanical surveys, the team will review records of all known 

nesting sites in the survey area.  No surveys will be conducted within 150 feet of 

known nesting sites until the nest fates are determined (hatch or fail) and the 

brood and attending adult are known to have left the area.  No surveys or walking 

within sight of nests will occur for nests that are close to hatch or newly hatched.   

 

3) Surveys may be conducted in areas without known nests; however, the team will 

follow existing nest search protocols to identify new nests, breeding behavior, and 

the presence of adults tending broods.   

 

4) If new nests, breeding behavior or adults tending broods are noted in an area, the 

team will make appropriate field notes and leave the area until the nest fates are 

determined or breeding/brooding activity is no longer occurring in the area.   

 

5) Botanical surveys will take the minimum time necessary to avoid disturbance to 

breeding birds in the area.  Surveys will be limited to mapping plant populations, 

preliminary counts of individuals, notes on population health, notes on threats to 

population health, and other associated information.  Botanical surveys should 

take no longer than 15 minutes at each site with a known population.   

 

6) Walking surveys of the entire foredune complex in the North and South Oso 

Flaco areas will take the minimum time necessary to identify new, previously 

unmapped populations of target species.   

 

7) All botanical surveys will be conducted under similar constraints as nest search 

surveys including during appropriate weather conditions, wind conditions, times 

when predator activity is not occurring, and other precautions as listed in the 

Federal recovery permit and the ODSVRA plover and tern monitoring protocol.   

 

If these conditions are followed, DPR can collect critical information on rare plants that 
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will support the completion of the HCP while minimizing or eliminating the threat to 

nesting plovers and terns that could result from surveys in the North and South Oso Flaco 

areas.   

 

 

DPR 2019 SNPL AND CLTE NESTING REPORT 

 

DPR prepared a report in consultation with Point Blue entitled “Nesting of the California 

Least Tern and Western Snowy Plover at Oceano Dunes SVRA, San Luis Obispo 

County, California, 2019 Season”.  In the report were several recommendations that 

ODSVRA is prepared to implement regarding monitoring, enhancement of available 

nesting habitat, enhancement of hatching success, fledging success, and winter survival 

(see attached).  
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RECOMMENDATIONS 
 

Continue monitoring 

Monitoring is critical for effective protection of nesting terns and plovers. As problems 

and threats arise for adult birds, nests, and chicks, timely information from monitoring 

can help guide appropriate management actions and evaluate their effectiveness. 

Monitoring efforts at ODSVRA should have adequate funding, resources, and flexibility 

to address anticipated problems (e.g., nesting failure, causes of chick loss, predator 

pressure) as well as unanticipated problems.  

  

Continue banding least tern and snowy plover chicks 

Continue banding least tern and snowy plover chicks to better understand chick behavior 

and factors promoting or threatening survival of chicks (e.g., feeding rates for tern chicks, 

foraging activity and movements of plover chicks, age and location of disappearance of 

different cohorts of chicks). Banding also provides a means to document fledging 

success. Without this information, the seasonal productivity of terns and plovers at 

ODSVRA would be unknown and management effectiveness could not be assessed. 

Additionally, bands provide an opportunity to gain insight into predator impacts on 

chicks and fledglings. Banding of tern and plover chicks also provides information on 

natal site fidelity of terns and plovers fledged at ODSVRA, as well as migration to other 

sites. 

 

Continue banding least tern chicks to individual 

Beginning in 2006, least tern chicks were banded to allow individual chicks to be 

identified. This was done, in part, by placing one or two different colors of tape on the 

federal band, creating a unique combination for each chick. Banding to individual 

provides the opportunity to gain additional information that otherwise may not be 

obtainable, including:  

1) providing the most accurate means to count the number of juveniles produced; 

2) identifying if different areas within the colony are having different fledging success 

during a season; 

3) identifying if broods hatching more than one chick are fledging more than one 

chick; 

4) tracking individual chick and juvenile movement within the ODSVRA colony;  

5) providing information on the length of stay of individual juveniles at the colony 

site after fledging;  

6) tracking recruitment of juveniles into ODSVRA’s breeding population; and 

7) tracking movement of individuals to other colonies in California. 

Banding to individual provides valuable information to assist in developing and assessing 

site management actions directed toward the recovery of the least tern. 

 

Continue option to band adult snowy plovers 

The occurrence of abandoned plover nests can raise concern about possible mortality of 

adult plovers. If elevated adult mortality rates occur or are suspected, it could prove 

beneficial to band certain adults. This would allow monitors to verify if mortality was 

taking place and possibly identify the causes. 
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Provide adequate-sized bumpouts and single nest exclosures to protect least tern 

nests and chicks in or close to the open riding area 

Least tern nests inside the Southern Exclosure and located close to the north or east fence 

receive temporary additional fencing to create a buffer from recreational activities in the 

open riding area. These bumpouts connect to the fence adjacent to the nests and extend 

into the open riding area. Earlier practice has been to provide a 100-foot buffer between a 

nest and the open riding area, using bumpout fencing for nests inside the Southern 

Exclosure and a 100-foot-radius circular single nest exclosure for nests in the open riding 

area. Beginning in 2017, as recommended by CDFW, the minimum distance between 

least tern nests and the open riding area was increased and bumpouts were used to 

provide a buffer of 328 feet (100 meters) where needed. Forty-one percent (14/34) of 

nests were within 328 feet of the exclosure fence in 2019 and bumpouts were installed to 

increase the buffer from the open riding area. This is lower than in 2018 and 2017 when 

60% (21/35) and 54% (28/52) of known location nests, respectively, were within 328 feet 

of the exclosure fence. In 2017-19, all nests receiving bumpouts were in close proximity 

and near the eastern side of 6 and 7 exclosures. As additional nests were initiated over the 

course of the season, the bumpout fencing was moved and connected several times. Each 

season several nest bumpouts had coalesced into one large bumpout with multiple layers 

of fencing (Appendix C). Of the nests with bumpouts in 2019, 93% (13/14) were 

documented to hatch. This is similar to the 95% (18/19) hatch rate for all other tern nests 

with known fate that did not require a bumpout (those not within 328 feet of the 

exclosure fence and open riding area) (Appendix A).  

 

For 2020, it is recommended to continue to provide a bumpout for tern nests within 328 

feet (100 meters) of the open riding area fencing. Nests in the open riding area should 

receive a single nest exclosure with a minimum radius of 328 feet. Nests will be 

monitored closely to assess the adequacy of protective fencing in reducing disturbance. If 

necessary, bumpouts or single nest exclosures may increase in size if disturbance to 

incubating birds is observed as a result of recreational activity. Tern chicks and the night 

roost will also be monitored and the bumpout size may be adjusted if chicks or nocturnal 

roosting birds are observed to remain within 328 feet of the eastern bumpout fence. 

ODSVRA will continue to maintain a safe vehicle corridor adjacent to the north and east 

fence, any bumpouts, and single nest exclosures. 

 

Continue to provide adequate-sized bumpouts and single nest exclosures to protect 

snowy plover nests in or close to the open riding area 

Snowy plover nests inside the Southern Exclosure and located within 100 feet of the 

north or east fence receive temporary additional fencing to create a buffer from 

recreational activities in the open riding area. These bumpouts connect to the fence 

adjacent to the nests and extend into the open riding area. Nests inside the exclosure and 

more than 100 feet from the fence may also receive a bumpout if repeated disturbance 

from the open riding area is observed. For nests found in the open riding area, the 

protocol is to install a single nest exclosure with a minimum radius of 100 feet.  
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In 2019, six snowy plover nests were given bumpouts to increase the distance from the 

nests to the open riding area fence to a minimum of 100 feet. Three were in 6 exclosure, 

two of which hatched (3 chicks from SP1, two chicks from SP206) and one was 

depredated by an avian predator (SP10); one nest was in 7 exclosure and hatched 3 chicks 

(SP127); one nest was in 8 exclosure and was abandoned due to wind (SP109); and one 

nest was in the Eucalyptus North revegetation area and hatched three chicks (SP175) 

(Appendix B).  

 

For 2020, it is recommended to continue installing bumpouts for snowy plover nests 

close to the Southern Exclosure fence to create a buffer of at least 100 feet between the 

nest and the open riding area. Nests in the open riding area should receive a single nest 

exclosure with a minimum radius of 100 feet. Nests will be monitored closely to assess 

the adequacy of protective fencing in reducing disturbance. If necessary, bumpouts or 

single nest exclosures may increase in size if disturbance to incubating birds is observed 

as a result of recreational activity. ODSVRA will continue to maintain a safe vehicle 

corridor adjacent to the north and east fence, any bumpouts, and single nest exclosures.  

 

Continue to enhance habitat in the Southern Exclosure by distributing natural 

materials and increase efficiency with the help of maintenance staff and heavy 

equipment 

Natural materials such as driftwood, woodchips, and wrack (surf-cast kelp) should be 

distributed in large amounts within the exclosures (including the shoreline) to enhance 

habitat features. Exclosure areas with lower productivity should be identified, and 

additional habitat enhancement activities should be explored and tested, with the goal of 

improving nesting and chick-rearing habitat in these areas. Since 2002, wrack has been 

gathered into trucks or trailers and unloaded into the exclosure by hand. Since 2008, 

woodchips have been loaded into trucks or trailers using ODSVRA heavy equipment 

operators and distributed by hand into the exclosure. Past attempts to utilize heavy 

equipment to collect and distribute large amounts of wrack from the open riding area to 

the Southern Exclosure shoreline resulted in more sand than wrack being collected when 

compared to hand collection. Additionally, in 2018 and 2019, ODSVRA heavy 

equipment operators used a dump truck to transport and unload large piles of woodchips 

but these piles still needed to be distributed by hand within our exclosure. 

 

In 2020, it is recommended that methods to better use heavy equipment for wrack 

collection and woodchip dispersal should be further explored. The goal would be to 

increase staff efficiency, allow larger amounts of wrack and woodchips to be dispersed, 

provide broader distribution of shelter from wind and cover from predators, and help 

maintain larger populations of invertebrate prey over a broader area for snowy plover 

chicks, fledglings, and adults. The use of heavy equipment also needs to be balanced with 

other operational needs in the park. 

 

Wrack and woodchip additions could occur during the winter or prior to 1 March if 

materials and staff levels allow. As time permits, it is recommended to place large wrack 

piles in the winter or at the beginning of the season in the area where the Seasonal 

Exclosure will be located.  
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Continue to implement and monitor wrack addition to the Southern Exclosure 

shoreline and inoculation with wrack-associated invertebrates as a means to restore 

invertebrate species and biomass (these invertebrates are part of the prey base for 

snowy plover chicks, juveniles, and adults) 

A five-year study (2007-11) by Drs. Jenifer Dugan and Mark Page, researchers from the 

Marine Science Institute at the University of California Santa Barbara (UCSB), examined 

the responses of invertebrate numbers and diversity in areas where wrack was added to 

the Southern Exclosure shoreline throughout the breeding season. The unpublished 

results indicated that the seven-month seasonal closure (March to September) is not a 

sufficient period of time for invertebrates to effectively and naturally recover species 

diversity and abundance on the Southern Exclosure shoreline following five months of 

recreational use. Invertebrate sampling is done (by Dr. Dugan in 2012 and by park staff 

since 2013) with one series of transects at the beginning of the season and repeated once 

at the end of the season. The survey is comprised of 10 transects in the Southern 

Exclosure and three transects in North Oso Flaco (as a control) and samples are sent to 

Dr. Dugan at UCSB for analysis. Since 2012, park staff has inoculated wrack added to 

the shoreline with invertebrates following protocols developed by UCSB. For 2020, it is 

recommended to continue these inoculation protocols and to continue the beginning and 

end of season sampling.  

 

Continue to evaluate physical features of the nesting and chick-rearing habitat in 

the Southern Exclosure using drone equipment 

In 2018 and 2019, drone equipment was used to experiment with photographing the 

Southern Exclosure habitat. Flights in 2018 were performed in March and October, prior 

to and after the nesting season, and were useful to assess habitat and to record placement 

of enhancement materials distributed by staff. On 1-2 April in 2019, using protocols 

developed in consultation with USFWS, 12 flights at an altitude of 200 feet were 

conducted using a Phantom 4 Pro with DJI Phantom camera (the same equipment used in 

2018). All areas with drone flights were continuously monitored for snowy plovers and 

their behavior. Three plover nests were present, each with an incomplete clutch without 

sustained incubation, and adults were not on nests prior to or during the flights (all three 

nests hatched three chicks). The drone deploy and landing zones were at or greater than a 

horizontal distance of 600 feet from any plover and 800 feet from any plover nest. The 

plovers were aware of the drone from long distances (up to approximately 500 feet 

away), but substantial change in behavior was not observed, and the majority of the time 

they were observed behaving normally. Crouching was observed when the drone was 

directly overhead, but it was brief and never longer than a minute, and flushing of two 

groups of three plovers each occurred when the drone was turning at the end of one 

flight. 

 

On 1-2 October 2019, four drone flights (two each day) were performed over the 

Southern Exclosure to capture images of the post-nesting habitat. Flights were done by a 

contractor from Arizona State University using Wingtra One drone equipment, and flown 

at 328 feet (100 meters) in altitude to capture high quality images, with a higher 

resolution camera than the Phantom equipment available to park staff. Flocks of plovers 
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in the surrounding area were monitored closely and crouching was observed when the 

drone was directly overhead. A flock of 11 birds took flight and quickly re-landed twice 

during one drone flight and once during another flight, but it was unclear if they were 

responding to the drone. 

 

It is recommended for 2020 to perform additional experimental beginning and end of 

season drone flights, in consultation with USFWS, to further develop protocols. Based on 

the 2019 observations of plover behavior, it is recommended drone flights be flown at 

altitudes no lower than 250 feet, and if possible early season drone flights will be 

scheduled prior to the initiation of nests. Prior to any drone flight, the area would be 

scanned for any roosting or nesting plovers. The USFWS permit would be amended, as 

necessary, and current monitoring guidelines will be followed, including not allowing 

drone activity during high winds, rain, high temperatures, or if predators are present. 

During all drone flights the behavior of plovers would be monitored by park staff, and 

when appropriate drone activity modified or ended. 

 

Continue weekly gull surveys at the trash dumpster area 

Full park monthly gull surveys were done from 2008-15 and daily gull surveys at the 

trash dumpster area at marker post 2 were done from 2014-17. In 2018 and 2019, surveys 

were limited to one to two surveys per week at the trash dumpster area. For the 2020 

season, it is recommended to conduct two gull surveys per week at the trash dumpster 

area (see Monitoring and Management section for survey details). 

 

Continue to look for an appropriate design to cover trash dumpsters 

The predator management strategy at ODSVRA includes methods to discourage 

attracting predators to the site. The large trash dumpsters (22 feet long, eight feet wide, 

and four foot high with 20 cubic yards capacity) located near marker post 2 attract a large 

number of gulls landing on and foraging in the dumpsters. Four to six dumpsters are 

present during the busy summer months. The maximum number of gulls present at one 

time at the dumpster area during the 2019 nesting season was 297 on 7 July.  

 

An experimental cover was designed in 2012 for one dumpster, but it was removed 

because the design did not stand up well in high winds and quickly became ineffective. In 

late September of 2016, an experimental cover that has two openings with latches was 

tested on one dumpster, but was removed because the design did not meet ODSVRA 

needs. More recently staff are meeting with design firms and environmental consultants 

to determine if a feasible lid design can be found to meet park specifications. In addition, 

the concept of a designated trash enclosure area where the dumpsters would be housed 

inside a walk-in structure is being explored, but this idea is still in the early stages of 

development. It is recommended for 2020 to either enclose all the trash dumpsters in the 

marker post 2 area, or cover them with lids, in a design to exclude gulls and meet the 

needs of the ODSVRA staff and visitors.  
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Ongoing management actions that will continue in 2020 

The following are part of our ongoing management actions and monitoring procedures 

for which a specific recommendation is no longer necessary (see Monitoring and 

Management Actions section for more detail). Background information and justifications 

for these management actions have been discussed in detail in previous annual reports.  

• Oso Flaco area protection will continue at the same monitoring and management level 

as set in 2005 (Site Description).  

• The Arroyo Grande Creek protected area will be clearly delineated as a closed area 

around the Arroyo Grande Creek and lagoon by using posts, symbolic rope, and signs 

as practiced since 2006 (Site Description). 

• Night vision equipment will continue to be used for monitoring the least tern night 

roost. Night vision goggles were used for monitoring since 2007 and a thermal scope 

was used in 2019. The thermal scope will continue to be used and additional equipment 

options will be explored. 

• Continue monitoring least tern juveniles and the night roost. Continue monitoring 

foraging activity at nearby freshwater lakes, if time allows.  

• Continue use of motion detector cameras for nest monitoring and train and permit 

additional monitoring staff as needed. 

• Continue to use an anemometer with data logger from a wind tower to record daily 

wind speeds and direction.  

• Continue option to use tern chick shelters.  

• Continue option to use least tern chick fencing on the east side of the exclosure and a 

method to maintain the tern chick fencing will continue to be explored. 

• Predator monitoring and management actions that have been in place since 2003 and 

2004 will continue.  

• The Seasonal Exclosure protected area will include the use of increased fence height 

as practiced since 2006 and use of aprons as used since 2007 to improve the 

effectiveness of the perimeter fence in protecting breeding terns and plovers. 

• The Southern Exclosure and North Oso Flaco shoreline will continue to be protected; 

this includes maintaining the posts and rope at marker post 6 and Oso Flaco boardwalk 

intertidal zones to minimize trespass, which has been part of the management actions 

in these locations since 2008. 

• Continue to position a large section of the 6 and 7 shoreline exclosure fence further east 

(inland by approximately 100 feet of the pre-2012 shoreline fence location) to provide 

a wider functional shoreline habitat. The shoreline fence should continue to be installed 

last (after all other fencing is installed) and as close to 1 March as possible to lessen 

the chance of storm-driven high surf damaging the fence.  

• Continue use of 10-foot by 10-foot single nest exclosures with net tops, circular 

exclosures with net tops, and mini-exclosures as needed to protect nests from 
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mammalian and avian predators. These small exclosures are not without risks to 

incubating adults and we will continue to closely monitor and evaluate their use. 

• Surveys for plovers will continue during the nonbreeding season. These weekly surveys 

have been conducted since the winter of 2009-10. 

• Continue to maintain option to salvage and rescue eggs, chicks, juveniles, and adults 

under very limited circumstances. 

• Continue to document impacts and, when possible, reduce disturbance caused by low-

flying aircraft over the Southern Exclosure and Oso Flaco. 

• Continue to work to address water quality issues at Oso Flaco Lake. 

• Continue to work on outreach methods and informational signage at ODSVRA to 

increase public awareness of threats to nesting and roosting terns and plovers.  

• Efforts to hire and retain skilled monitors throughout the year will continue at 

ODSVRA. 
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