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    April 2, 2014
 

Sent via Email and Certified Mail Return Receipt Requested 
 

Sally Jewell 
Secretary of the Interior 
1849 C Street, NW 
Washington, DC 20240 
exsec@ios.doi.gov 
 
Dan Ashe, Director  
United States Fish and Wildlife Service 
1849 C Street, NW  
Washington, DC 20240 
dan_ashe@fws.gov 
 

RE:  Notice of Intent to Sue for Violation of the Endangered Species Act; Failure 
to Make a 12-Month Finding on an ESA Listing Petition for the Black-
backed Woodpecker 

 
Dear Secretary Jewell: 
 
This letter serves as a sixty-day notice from the Center for Biological Diversity, the John Muir 
Project of Earth Island Institute, and other co-petitioners, of intent to sue you pursuant to the 
Endangered Species Act (“ESA”) for failing to make required findings on a petition to list the 
Black-backed Woodpecker as a threatened or endangered species in two regions – 
California/Oregon and the Black Hills of South Dakota/Wyoming. This letter is being provided 
to you pursuant to the 60-day notice requirement of the citizen suit provision of the ESA. 16 
U.S.C. § 1540. 
 
In response to a petition to list a species as threatened or endangered, the ESA requires the 
Secretary to, within 90 days, determine whether the petition presents substantial scientific or 
commercial information indicating that the petitioned action may be warranted (“90-day 
finding”), and, within 12 months, to determine whether listing is warranted, not warranted, or 
warranted but precluded (“12-month finding”). 16 U.S.C. § 1533. The petition for the Black-
backed Woodpecker was filed on May 8, 2012, and the U.S. Fish and Wildlife Service issued a 
positive 90-day finding on the petition on April 9, 2013. 78 Fed. Reg. 21086. A 12-month 
finding was therefore due on May 8, 2013, but has yet to be issued. Accordingly, you are in 
violation of the ESA and have abrogated your duty to ensure that protection of endangered 
species occurs in a timely manner. 
 
Black-backed Woodpeckers are habitat specialists that rely on burned, dense, conifer 
forest, often referred to as “snag forest.” Snags are standing dead trees, and when they 
occur in high densities, such as after a moderate or high intensity fire, they provide nesting space 
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as well as large amounts of wood-boring beetle larvae for the woodpeckers to eat. Unfortunately, 
this habitat type is regularly destroyed by post-fire logging that removes the burned trees the 
woodpeckers rely on. Furthermore, not only is the bird’s burned forest habitat often logged when 
fire does occur, the Forest Service has an active campaign to prevent moderate and high-intensity 
fire from occurring in the first instance. Fire suppression is still the status quo for the Forest 
Service, and in addition, the Forest Service conducts forest thinning projects that reduce the 
density of mature conifer forest, thus precluding the ability of the treated forest to ever become 
woodpecker habitat. Because of post-fire logging, as well as forest thinning and suppression of 
the natural fire regime, there is now an extremely limited amount of suitable habitat available to 
Black-backed Woodpeckers in California/Oregon and the Black Hills.  

Forest regulation in California/Oregon and the Black Hills has failed to keep pace with Black-
backed Woodpecker research.  Although it is now well established that this species is a fire 
obligate that relies on the high snag densities in mature conifer forest that are created by fire, 
there is very little actual protection for such habitat on either private or public lands (outside of 
protected areas such as national parks and wilderness areas).  As a result, private lands are 
regularly logged post-fire with almost no oversight, and on public lands, massive post-fire 
logging proposals continue to occur (e.g., the 2013 Aspen Fire, American Fire, and Rim Fire 
logging proposals in California). 

The Endangered Species Act states that a species shall be determined to be endangered or 
threatened based on any one of five factors. 16 U.S.C. § 1533. Black-backed Woodpeckers in 
California/Oregon, as well as the Black Hills, are threatened by at least three of these five factors 
and therefore warrant listing under the ESA.  Habitat loss and curtailment, inadequate 
regulations, as well as climate change and small population size, threaten the species in 
significant ways.  
 
If the Secretary does not make the required ESA findings for Black-backed Woodpeckers in 
California/Oregon and the Black Hills, or contact us to develop a timeline for the findings within 
the next sixty days, we intend to file suit. 
 
Sincerely, 

    
 Justin Augustine      
 Center for Biological Diversity    
 351 California Street, Suite 600     
 San Francisco, CA  94104     
 (415) 436-9682 ext. 302 


