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PROCEDURAL/FACTUAL BACKGROUND

This litigation pertains to the construction of a condominium development on property on

the northern shore ofBig Bear Lake (“Proj ect”). On June 24, 2014, Petitioners Friends ofFawnskin

(“Friends”) and Center for Biological Diversity (“CBD”) filed a verified Petition for Writ 0f

Mandate ‘and Complaint for Injunctive and Declaratory Relief pursuant to Public Resources Code

sections 21 168, 21 168.5, and 21 168.9. The writ alleged the County 0f San Bernardino (“County”)

violated the County’s Development Code in 201 1, 2012, and 2014 by issuing grading, demolition,

and other permits for the Proj ect because the 1991 planned development approval had expired (San

Bernardino County Development Code (“County Code”) § 86.06.060).

The Proj ect site is located on approximately 16 acres of land in the unincorporated

community 0f Fawnskin, a small community with less than 400 full-time residents. [FAP, 1] 23.]

In the early» 19805, Irving Okovita (“Okovita”), a real party in interest, proposed a large-scale
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development project on the site. Respondents County of San Bernardino and the Board 0f

Supervisors for the County of San Bernardino (collectively, “County”) prepared and approved an

Environmental Impact Report (“EIR”), a tentative subdivision tract map, and a large-scale housing

permit at that time. However, Okovita failed to develop the property. [FAP, 1] 26.]

In 1989, real party in interest, Marina Point Development Associates (“Marina Point”) —

an Okovita entity — purchased the property. A water moratorium prevented the final subdivision

map from being recorded, so in 1991, Marina Point applied for a new tentative map and project

approvals for a proposed 133-unit condominium and commercial “destination resort,” which

included 264 parking spaces and an expansion 0fthe marina from 60 to 175 boat slips. [FAP, 1127.]

County allegedly prepared a new EIR, and 0n December 9, 1991, it certified the EIR and approved

a Final Flamed Development Plan for the Project, as well as a new tentative subdivision tract map.

[FAP, fl 27.] Shortly thereafter, County filed the Notice of Determination for the Project with the

State Clearinghouse — No. 1991 1 107491 — formally notifying the public of the Project approval.

[Real Party RJN, Exh. 5.]

County issued a dredging and grading permit in June 1992, and Marina Point also began

processing project permits through other local, state, and federal agencies. By December 2000,

Marina Point had obtained County approvals of the Project’s plans, as well as issuance 0f permits

by other regulatory agencies. County then approved the Final Subdivision Tract Map (the “Tract

Map”) on December 7, 2000, and recorded it 0n December 21, 2000. [FAP, fl 28.] Physical

construction 0f the Project finally began in the summer of 2002.

In April 2004, Petitioners filed a complaint in federal court alleging violations ofthe federal

Clean Water Act and Endangered Species Act. The federal court enjoined all work on the Project

for more than five years, and finally lifted the injunction in September 2009. [FAP, 1] 30.]
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In February 2004, Friends and CBD also filed a petition for writ ofmandate With this court

challenging the validity of the recording 0f the Tract Map and the sufficiency 0f the existing EIR.

According to Friends and CBD, the recording 0f the Tract Map in December 2000 was invalid

because the 1991 Project approval had expired and Marina Point had failed to comply with the

time requisites of the local County Code. In addition, Friends and CBD argued that County’s

reliance 0n the 1980’s EIR was improper because of substantial changes to the Project, and Fish

& Game’s permit should not have been issued. [RJN, Exh. 1 (2004 Petition).] However, the court

disagreed, and denied both the traditional writ and the CEQA writ, finding that the Project approval

had not expired, the Tract Map was valid, and the Fish & Game permit was properly issued. [RJN,

Exh. 4, at p. 10.] In addition, the court found that the claims were time-barred under Government

Code section 66499.37, and the holding 0f Griflzs v. County ofMono (1985) 163 Cal.App.3d 414.

[RJN, Exh. 4, at p. 10.]

After the federal court injunction was lifted in 2009, construction on the Project continued

with the re-issuance of various permits and approvals by County. In August 2010, Marina Point

was granted a timber harvest permit exemption. In September 2011, County issued a grading

permit, and in October 2012, County issued a revised grading permit and a boundary wall permit.

[FAP, 1N 30—32.] Petitioners did not have any notice of the issuance of these permits. [FAP, fl 32.]

On March 18, 2014, Marina Point submitted a “Site Plan Revision” application to the

County to obtain approval for the changes t0 the Project. [FAP, 1] 33.] However, the application

did not disclose many of the alleged redesigned components of the Project, but rather, stated that

the changes were “minor.” [1d,] Shortly thereafter, Petitioners argued that the approval for the

Project had expired, and the County was required to issue a new Planned Development Permit and
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conduct a new 0r additional environmental review under CEQA because of the “substantial

changes” to the Project. [FAP, 11 34.]

In April 2014, Marina Point began actively grading the site and demolishing three existing

buildings. [FAP, 1N 35, 36.] When Petitioners inquired about the propriety of the demolition,

County informed them that n0 demolition permits were required for the work. [FAP, 1] 37.]

However, Petitioners determined that asbestos was present in the buildings, and noted that Marina

Point did not take any Visible precautions t0 protect the public and environment from exposure,

nor did it post any notices about the demolition. [FAP, 1] 38.] Shortly thereafter, Petitioners

discovered that County had issued demolition permits for the Project. [FAP, 1] 39.]

On August 22, 2014, Petitioners filed an application for Preliminary Injunction against

County, Okovita, and Marina Point (collectively, “Respondents”) to enjoin the issuance of any

further permits and the performance of any further work 0n the Project until Respondents complied

with CEQA and the County Code.‘ Petitioners contended the County had issued permits for work

0n the Project that were in Violation of CEQA and the County Code, and that Marina Point was

destroying critical environmental resources around Big Bear Lake—including degrading air and

water quality, and destroying the bald eagle habitat.

At the hearing on November 6, 2014, this court granted the preliminary injunction as to the

2014 demolition permits, but narrowly tailored the injunction to prevent any further demolition

until Marina Point complied with the then-existing preconditions on demolition, or County

modified 0r deleted these conditions through a supplemental EIR. However, the court denied the

1 Petitioners had also initially filed the writ petition against real parties in interest Bear Valley Paving, Site Design

Associates, and Kenneth Discenza. However, by Stipulation dated August 28, 2014, Petitioners, Marina Point,

Okovita, and County agreed to dismiss these parties, without prejudice, from the litigation because they were all

agents of Marina Point.
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injunction as to the alleged Violations ofthe County Code on the ground that the claims were time-

barred, and as to the CEQA claims on the ground the claims were not ripe.

On February 13, 2015, Petitioners filed the operative First Amended Petition and

Complaint (“FAP”) wherein Friends of Fawnskin was removed as a petitioner and replaced by

Friends of Big Bear Valley. Petitioners also added a third cause of action for Quiet Title, as well

as previously dismissed real parties in interest.

Subsequently, Petitioners filed a Request for Dismissal as to the second cause of action

only — the CEQA claim. Petitioners argued that although they were dismissing this cause of action

due to this court’s finding that the claim was not yet ripe, they intended to bring a new cause of

action under CEQA — either through an amended complaint or the filing of a new petition for writ

of mandate — based 0n then-recent, and anticipated future, activity by County. Marina and Okovita

(collectively, “Real Parties”) demurred to the FAP on the grounds that all causes of action were

time-barred, all claims were barred by res judicata and collateral estoppel, and Petitioners failed

to state sufficient facts to constitute the causes of action. At the hearing on June 11, 201 5, the court

took the matter under submission, and subsequently overruled the demurrer. No amended petition

was filed, and the court deemed the then-pending summary adjudication motion as moot.

Subsequently, Petitioners sought adjudication of the writ petition pursuant to Code of Civil

Procedure 1085, on the ground that all permits issued by County were in Violation of the County

Code and should be set aside. Petitioners also sought an order barring County from issuing any

further permits until Real Parties met the terms of the County Code. The Real Parties opposed,

claiming the petition was untimely and that Petitioners should have filed the writ petition within

90 days of the date they claimed the Development Plan approval had expired.
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On December 11, 201 5, this court denied the petition 0n the grounds the claims were time-

barred under Government Code section 66499.37. Petitioners appealed. On August 25, 2017, the

court of appeal issued a Remittitur wherein this court’s judgment was affirmed as to the allegations

that the September 28, 201 1, and October 2, 2012, permits were time-barred under Government

Code section 66499.37. However, the judgment was reversed as t0 the allegations concerning the

two April 22, 2014, demolition permits, with the court of appeal holding that the challenge to the

2014 permits was not time-barred by the 90-day statute of limitations in section 66499.37.

On remand, this court set aside the case disposition and set the matter for hearing on the

writ petition. After a hearing on the merits, this court concluded that if Petitioners were correct

about the expiration of the planned development approval, then the County’s approval of the

developer’s site revision plan renewed the County’s approval 0f the Project. Accordingly, this

court issued an Order on May 2, 201 8 denying the writ on the ground that if the 1991 development

approval had expired, then the 2014 demolition permits were properly issued pursuant t0 the

County’s approval of the developer’s site revision plan.

Petitioners appealed. On May 20, 2020, the court of appeal issued a Remittitur reversing

this court’s order. The parties have submitted briefs on status of remaining issues, if any, and this

matter is now before the court.

DISCUSSION

On appeal, Petitioners argued this court erred in denying the writ because: (1) the 2014

demolition permits were issued before the County approved the site plan revision, and (2) approval

0f a site plan revision is not the type of approval that can reset the five-year deadline under County

Code section 86.06.060(c). The appellate court addressed the first argument, and applied the
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substantial evidence standard in reviewing this court’s factual finding that the County approved

the revised site plan before the demolition permits were issued.

After citing to section 86.06.060(c), the appellate court noted the two demolition permits

were issued on April 22, 2014, but since the County’s approval of the revised site plan was not

part of the administrative record 0r the appendix submitted on appeal, “it is unclear 0n what

evidence the trial court based its finding that the revised site plan was approved before April 22,

2014.” [Remittitur, p. 12.] The appellate court noted that in this court’s ruling, it stated that

“Petitioner also alleges that in April 2014, it submitted comments to County regarding

[Developer’s revised site plan] application and stated various objections, including that County

was required to issue a new Planned Development Permit since the 1991 approval had expired,

and due t0 the substantial changes in the Project, County was required to conduct new or additiofial

CEQA review. [Citation] Shortly thereafter, the two challenged 2014 demolition permits were

issued by County.” [Id]

However, the appellate court found that this court’s recitation of the procedural history

failed to provide any information as to the County’s approval of the revised site plan. As a result,

the appellate court held, “Because we see n0 evidence in the record reflecting the County approved

Developer’s revised site plan prior to April 22, 2014, we conclude substantial evidence does not

support the trial court’s finding.” [Remittitur, p. 12.] The appellate court went on to note that in

this court’s November 24, 2014 ruling on Petitioners’ motion for preliminary injunction, it was

found that “there is nothing in the record to show that County has made any discretionary decisions

regarding this Revisions Application [S]ince it appears County has not yet made this

determination, nor has it approved the application, Petitioners’ claim on this issue is premature

and not yet ripe. Therefore, without knowing if County will approve the Project revisions
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Petitioners cannot demonstrate a reasonable probability of prevailing.” [Id at p. 13.] After finding

that the evidence showed the revised site plan was not approved before April 22, 2014, the

appellate court found, “[I]t is probable that, if not for the error, [Petitioners] would have received

a more favorable ruling.” [Id at p. 14.] In conclusion, the appellate court then stated, “The order

is reversed. Appellant is awarded its costs on appeal. [Citation.]” [Id. at p. 25.] No other instruction

was provided.

The issue now before this court is how to interpret this unqualified reversal. Generally,

an unqualified reversal: (a) vacates the judgment or order 0f the trial court; (b) restores the

proceedings and the litigants to the status they had before the case was tried (except that 0n retrial,

the trial court must follow the appellate court’s opinion); and (c) ordinarily has the effect of

remanding the case for a new trial. (See, Saller v. Crown Cork & Seal C0. (2010) 187 Cal.App.4th

1220, 1238.) The appellate court does not need to expressly state that the case be remanded for

retrial when it reverses the judgment. (Weisenburg v. Cragholm (1971) 5 Cal.3d 892, 896.)

Therefore, if a trial court is given no instructions or is simply told t0 conduct further proceedings

consistent With the appellate coun’s opinion, the trial court has jurisdiction t0 interpret that

decision—i.e., t0 decide what types ofproceedings are 0r are not so “consistent.” (Abbott, Axelrad,

et al., California Civil Appellate Practice (3d ed. Cal. CEB, 2020 Update), § 17.42, citing to Harris

v. Hensley (1931) 214 Cal. 420.)

However, it has been held that an unqualified reversal does not remand the case for trial if

the appellate court opinion, as a whole, makes clear the intent that the trial court enter judgment

for the appellant. (In re Anna S. (2010) 180 Cal.App.4th 1489, 1500; Moore v. City 0f Orange

(1985) 174 Cal.App.3d 31; Stromer v. Browning (1968) 268 Cal.App.2d 513, 5 1 8.) This exception

is rare and the trial court should interpret this principle narrowly. (See, Bank ofAmerica v. Superior
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Court (1990) 220 Cal.App.3d 613, 623 [trial court should not enter judgment for appellant “where

the prior opinion does not unmistakably express an intent to bar retrial”].) Moreover, an intent t0

bar retrial should not be inferred by the trial court when the parties continue to dispute the facts,

thus raising the possibility they will present new evidence 0n retrial.” (Ibid) But, when the

appellate court reverses the trial court’s judgment for insufficiency 0f evidence, the appellant is

entitled t0 entry ofjudgment in its favor without retrial because the appellate court has necessarily

determined that the respondent received a full and fair opportunity to present its evidence at trial.

(Id. at p. 624.)

In Bank ofAmerica v. Superior Court, supra, the appellate court examined the issue of

when an unqualified reversal requires the trial court t0 conduct a new trial. In discussing the rule,

the Bank ofAmerica court found that “unqualified reversals contemplating a new trial ‘envision

“‘a re-examination of an issue offact.”” [Citation.]” (Bank ofAmerica v. Superior Court, supra,

220 Cal.App.3d at p. 62 1
,
citing t0 Moore v. City 0f0range, supra, 174 Cal.App.3d at p. 34 [italics

added in M00re].) “Where the facts 0f a case are undisputed, there is no reason for such a

reexamination.” (Id.)

Here, in the current litigation, the parties seem to agree that the interpretation and

applicability of County Code section 86.06.060(a)(5)(B) is the central issue. But, Petitioners argue

that since this case has already been previously remanded for further consideration, Respondents

have had two opportunities to present their best evidence at trial, and therefore, under the current

remand, the arguments that Respondents can advance are extremely limited. Petitioners contend,

however, that the appellate court intended that judgment be directly entered in their favor.

According to Petitioners, by going through the exercise of considering and rejecting every

argument raised by Respondents on appeal, the appellate court intended to fully dispose of this
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case and leave nothing for retrial before this court. As a result, Petitioners argue that there is

nothing left to litigate in this case, and the appellate court intended for this court to enter judgment

in their favor and grant the writ petition. In support, Petitioners cite to Moore v. Orange (1985)

174 Cal.App.3d 31, and Stromer v. Browning, supra.

Respondents, on the other hand, ask this court to follow the general rule—namely, that the

unqualified reversal of the appellate court returns the parties to the position they were in before

the April 20, 2018 writ hearing. As a result, Respondents argue all issues in this case must be

retried before this court, including the primary issue regarding the interpretation of Section

86.06.060(a)(5)(B). According to Respondents, this substantive issue has never been decided, and

therefore, this court should set the matter for further briefing and retrial. In support, Respondents

cite Saller v. Crown Cork & Seal C0., supra, as well as Barron v. Superior Court (2009) 173

Ca1.App.4th 293, and Stromer v. Browning, supra.

Regarding the interpretation of section 86.06.060, Respondents made the following

assertions 0n appeal: (a) Petitioners’ “‘expiration’ theory” as it pertained t0 Section 86.06.060 was

not relevant because the 2014 permits “may have been issued in conjunction with subsequent

approvals;” (b) “planned development permits” were not required in 2000 when the final tract map

was recorded, the provisions in the 2007 County Code do not apply to the Project, and therefore,

there are n0 provisions which allow for the “expiration” of the approvals to build the Project; (c)

the 2014 demolition permits do not pertain to any planned development permit, but rather, pertain

t0 the Final Development Plan, which was approved in conjunction with the recording of the final

tract map; (d) County interprets Section 86.06.060 as prohibiting the expiration of fully approved

projects that are the subject 0f recorded tract maps, and its interpretation is entitled to deference;
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and (e) once a final tract map is recorded the expiration conditions imposed by Government Code

section 66452.6 are no longer applicable to a project.

In its ruling, the appellate court systematically and methodically addressed these and other

issues raised by Respondents, and either outright rejected their arguments or concluded the issue

had been forfeited for lack of “lack of meaningful legal analysis.” [See, Remittitur, pp. 14—24.]

Regarding the interpretation of County Code section 86.06.060 and its applicability to the Project,

the appellate court first cited to County Code section 81.01.090, and determined that under the

express terms of that provision, the “[County] Board of Supervisors intended for projects—in—

progress to be subject to the new expiration timelines set forth in Section 86.06.060.” [Id., p. 19.]

The court went 0n to note that “since [Marina Point] has described the [P]r0ject as a land use

project,” then the court was “not persuaded that the [P]roject is exempt from section 86.06.060.”

[Id at p. 20.]

The appellate court then examined the precursor to Section 86.06.060—Secti0n 83.010350

in the 1989 County Code. [Remittitur, p. 20.] After determining that both the 1989 County Code

and the 2007 County Code provisions included five-year deadlines, the court found “that the result

would be the same under either the 1989 County Code 0r the 2007 County Code in terms 0f the

five-year expiration period for planned development approvals.” [Id. at p. 21.] As a result, the

court was not persuaded by Respondents’ reliance on the 1989 County Code. [1bz'd.]

The appellate court also rejected Respondents’ assertion that County’s interpretation of

Section 86.06.060 was entitled to deference—especially County’s determination that Petitioners’

“‘expiration’ theory” was incorrect. [Remittitur, p. 21.] Instead, the appellate court found that

deference was only allowed “when the regulatory language is ambiguous,” and since Respondents

2 Although not directly mentioned in the appellate opinion, it should be noted that the language in Section

83.010350 and Section 86.06.060 is practically identical.
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had not demonstrated ambiguity in the language 0f Section 86.06.060, there was n0 need to defer

to County’s interpretation 0f that provision. [1d,] Lastly, the court found that Respondents failed

t0 explain why or how the cited County Code provisions 0r Government Code section 66452.6

supported their assertion that the planned development approval could not expire because it had

been superseded by the recording ofthe final tract map, and “that once a final tract map is recorded,

the expiration rules pertaining to a planned development approval are no longer applicable.” [Id

at pp. 21-23.]

In short, the appellate court appears to have determined that the provisions of County Code

section 86.06.060 are applicable to the Project, County’s interpretation is not entitled to deference

because Section 86.06.060 is not ambiguous, and Respondents had not demonstrated that the

recording of the final tract map removed the Project from the scope of the expiration rules for a

planned development approval under Section 86.06.060. These determinations are now the law of

the case. Accordingly, contrary t0 Respondents’ current argument, the interpretation and

applicability ofSectz'on 86.06060 has been decided, and it was decided in favor ofPetitioners’

reading 0fthe provision.

The only issue it appears the appellate court may have left for retrial is Respondents’

assertion that the 2014 demolition permits were not issued pursuant to a planned development

approval, but rather, were issued pursuant t0 a final development plan. In a statement that seems

t0 contemplate the further development of the record, the appellate court stated: “The question 0f

whether the 2014 permits were issued pursuant to the final development plan is a question offact.

One 0r both 0f the parties would need to develop a record explaining to what, if any, document(s)

the County employee who issued the demolition permits was referring when s/he issued the 2014

permits.” [Remittitur, pp. 15-16, italics added] But, after rejecting Respondents’ request to take
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judicial notice 0f the final development plan because it was “inadvertently omitted’” from the

administrative record, the appellate court went on to state that it would “not consider factual issues

raised for the first time on appeal when the issues could have been presented in the trial court,”

and since Respondents did not explain why this factual issue was not raised below, the appellate

court would not consider the issue any further. [Id. at p. 16.]

In that regard, it is noted that County certified the administrative record 0n September 22,

2015. Although Petitioners had elected to prepare the record, Public Resources Code section

21167.6(b) provides that the lead agency remains responsible for ensuring that the record is

complete, properly organized, adequately indexed, and presented in a manner that will allow the

proceedings to be followed and understood by the reviewing court. (See, e.g., Protect Our Water

v. County ofMerced (2003) 110 Ca1.App.4th 362, 372, citing to Kosta & Zischke, supra, § 23.71 .)

Notably, although Respondents represented t0 the appellate court that the final development plan

was “inadvertently omitted” from the administrative record, Respondents never sought to augment

or amend the record at any time prior t0 any of the appeals.

Nevertheless, Respondents’ failure to timely raise this deficiency in the record may be

moot since Respondents have not discussed this issue in its current brief or argued that it is the

basis for retrial. Accordingly, since Respondents have not provided any meaningful legal analysis

0n this point, it should be deemed that the claim is abandoned. (Central Valley Gas Storage, LLC

v. Southam (2017) 11 Ca1.App.5th 686, 694-695; see also, Allen v. Smith (2002) 94 Ca1.App.4th

1270, 1281 [a point asserted without authority for the proposition is deemed without foundation

and requires no discussion].)

It appears the appellate court opinion, when taken as a whole, makes it clear that the

appellate court intends for this court to enter judgment for Petitioners without retrial. Accordingly,
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the court will grant the writ petition setting aside the approvals of the 2014 permits on the ground

the underlying approval for the Project had already expired.

Petitioner to prepare Notice, Order and Judgment.

Dated'
FEB 2 5 2021

%/%%%Q/
u-wua\ ‘ QC

Judge
C TH 0A

Page] l4


