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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN BERNARDINO, SAN BERNARDINO DISTRICT 

SIERRA CLUB, CRAFTON HILLS OPEN 
SPACE CONSERVANCY, TRI-COUNTY 
CONSERVATION LEAGUE, and FRIENDS 
OF RIVERSIDE HILLS., 

Petitioners, 

v 

CITY OF HIGHLAND, 

Respondents . 

Case No.: CIVDS1615347 

RULING ON PETITION FOR WRIT OF 
MANDATE 

21 This matter came before the court for a hearing on a Petition for writ of 

22 Mandate. The court has reviewed and considered the briefs of the parties as well as 

23 the arguments of counsel and issues its ruling as follows: 

24 

25 

26 

27 

28 

PROCEDURAL/FACTUAL BACKGROUND 

On September 15, 2016, petitioners, Sierra Club, Crafton Hills Open Spac 

Conservancy, Tri-County Conservation League, and Friends of Riverside's Hill 

(collectively, "Petitioners"), filed a Verified Petition for Writ of Mandate wherein the 

allege a single cause of action for Failure to Comply with the Requirements of th 

California Environmental Quality Act ("CEQA"). Respondent is City of Highland ("City"), 
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1 and the Real Parties in Interest are LCD Greenspot, LLC ("LCD"), County of Orang 

2 ("County"), and Orange County Flood Control District ("OC Flood Control,,).l 

3 The writ challenges certain actions taken by City in approving master tentativ 

4 maps and a large housing and commercial development known as the Harmony Specifi 

5 Plan ("Specific Plan"). The adoption of the Specific Plan and maps, as well as an 

6 amendment to the City's General Plan 2025, certification of a Final Environmental 

7 Impact Report ("FEIR"), and other discretionary and ministerial approvals by City and 

8 other agencies, are collectively known as the "Project". 

9 The SpeCific Plan is a comprehensive master plan for the development 0 

1 0 approximately 1,657 acres in the City of Highland ("Project Site"), and includes 4 

11 residential Planning Areas conSisting of a combination of estate, low denSity, mediu 

12 density, medium-high denSity, and high density residential units on approximately 65 

13 acres, as well as approximately 5.7 acres of neighborhood commercial land uses. [A 

14 0016 et seq., 339-341, 16445-47, 16502-13.] The Specific Plan also includes additional 

15 commercial development of 13.9 acres within Planning Areas 20A and 20C, as well as a 

16 1.0 acre portion within each of Planning Areas 35 and 40 designated as "Neighborhood 

17 Commercial Overlay (NC)" - areas which can be developed as residential, commercial, 

18 or a combination of both. [AR 340-341, 16446-47, 16515, 16883.] Approximately 83 

19 acres, or 50 percent, of the Project Site is planned for parks, recreation, or other open 

20 spaces. [AR 16513.] At full build out, the Project Site will consist of a maximum 0 

21 3,632 residential units with an estimated population of 11,822 to 12,385, depending 0 

22 whether, and to what extent, commercial areas are developed. [AR 16448, 17012.] 

23 The SpeCific Plan also involves several circulation and infrastructure improvements, and 

24 it will be built in phases. [AR 16520-22, 16527.] 

25 The Project Site is bounded by the San Bernardino National Forest to the north, 

26 the Santa Ana River to the west and northwest, the Mill Creek Wash to the south, citru 

27 groves and a few residences to the southwest, and rural residential homes on larg 

28 
I In the related case, CIVDS 1615280, the Respondent and Real Parties in J nterest are the same, but th 

petitioners are Greenspot Residents Association, San Bernardino Valley Audubon Society, and Center for Biologica 
Diversity. The writ petitions are substantially similar and raises several of the same issues. 

-2-



1 acreage to the east. [AR 339, 16509-10.] Currently, the Project Site is mostly vacan 

2 and consists of vegetation and natural terrain. [AR 16445, 16512.] The topography i 

3 gently sloping and consists of rolling hills in the south and west, with moderately t 

4 steeply sloping terrain in the north and northwest. In the early 1990s, the federal 

5 government and local flood control districts entered into a cooperative agreement t 

6 acquire properties, including the Project site, for the construction of the Seven Oak 

7 Dam. [AR 16501, 16504.] The districts, including San Bernardino Flood Control Distric 

8 and Orange County Flood Control District, acquired the Project Site as a "borrow site' 

9 for raw material in the construction of the dam. [AR 16501, 16504.] At that time, titl 

10 to the property was transferred from the San Bernardino County Flood Control Distric 

11 to the Orange County Flood Control District [AR 339, 16445, 16501.] Historically, th 

12 site has had agricultural uses, and it currently contains mature orange groves. [A 

13 16445.] 

14 Petitioners note there are areas of biological significance in and around th 

15 Project Site, including Critical Habitat for the San Bernardino Kangaroo Rat and th 

16 Santa Ana Sucker, and a wildlife corridor known as the Crafton Hills Linkage runs alon 

17 the eastern edge and crosses the site, thus providing access for animal specie 

18 migrating from the San Bernardino Mountains on the north to the Crafton Hills on th 

19 south. [AR 16615, 16625-28, 16655-62, 17236, 29006-11, 40865.] 

20 ranches have also occupied the Project Site over the years, including the Brown Ranch, 

21 and there is evidence of three historic water delivery systems. [AR 16504, 16683.] 

22 Petitioners also note that the Project Site receives stormwater runoff from th 

23 northern and northeast foothills, and they claim the water from the Project Site drain 

24 into Mill Creek and the Santa Ana River. [AR 16508, 16855.] The southern portion 0 

25 the Project Site lies within an area categorized as "Zone A", or a 100-year flood plain, 

26 by the Federal Emergency Management Agency ("FEMA"). [AR 16859-60, 1677.] I 

27 addition, the Project Site is located within the San Andreas Fault Zone, is north of th 

28 Seven Oaks Dam and lies within its inundation area, and is designated by the Genera 
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1 Plan as being within a very high fire danger zone (known as "Fire Severity Zone 1"). 

2 [AR 16446, 16504, 16509, 16725-76, 16826-27, 16859.] 

3 The Project Site is isolated from existing population and service centers, an 

4 there are few routes to the site from the developed areas to the west. [AR 16504-12.] 

5 Greenspot Road, a two-lane roadway with no curbs or sidewalks, currently provides th 

6 primary access to and from the Project Site, with limited secondary access availabl 

7 across the southern portion of the Project Site via Newport Avenue. [AR 16446, 16504, 

8 16509.] The portion of Greenspot Road west of the Project Site is currently bein 

9 realigned, and a new bridge is being constructed to the west of the existing Greenspo 

10 Road Bridge over the Santa Ana River. Currently, there is no potable water, recycled 

11 water, or sewer service to the Project Site. [AR 16504, 16508.] 

12 The Project required and received several land use permits and other approvals, 

13 including: (1) a General Plan Amendment to amend the area's allowable density to 2. 

14 dwelling units per acre, since the Project proposes more housing than anticipated b 

15 the current General Plan; and (2) a Zone Change to change the existing zoning 

16 classification from Planned Development to "Harmony Specific Plan SPR 011-001". [A 

17 003, 486, 518 et seq., 16529-31, 16886.] The Project applicants are the County 0 

18 Orange and/or Orange County Flood Control District, and they are represented by LC 

19 Greenspot, LLC (collectively, "Applicants"). The lead agency is the City of Highland 

20 ("City"). [AR 001, 328, 341.] 

21 On July 20, 2012, City distributed a Notice of Preparation ("NOP") of the Dra 

22 Environmental Impact Report ("DEIR") for the Project. [AR 343, 37559-60.] City the 

23 prepared the DEIR [AR 1398-12583], and released a Notice of Availability of DEIR on 

24 March 21, 2014. [AR 37657, 37582.] Members of the public and various g.overnmen 

25 agencies submitted their comments regarding deficiencies in the DEIR. [AR 15583-85, 

26 15592-16183.] In August 2014, City released revised portions of the DEIR on certai 

27 issues, and on August 29, 2014, City noticed the Recirculated Draft EIR ("RDEIR"). [A 

28 37585; see a/so, AR 12584-15508, 37585.] The Final EIR ("FEIR") was prepared in 0 

about February 2016, and released on or about March 17, 2016. [AR 15509-30294.] 
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1 The FEIR includes the RDEIR, responses to comments received on the RDEIR, and 

2 attachments and errata to the FEIR. [AR 16430-30294.] 

3 On March 31, 2016, and again on Ap(il 19, 2016, City's Planning Commissio 

4 held public hearings on the Project. [AR 36494-36602, 36603-36722.] Another publi 

5 hearing was held on May 3, 2016, where the Planning Commission voted to recommend 

6 approval of the Project to the City Council. [AR 36723-36820.] On June 30, 2016, th 

7 City Council held a public hearing regarding the Project, and several people testified a 

8 to the Project's adverse environmental effects. [AR 36828-921.] At the conclusion of th 

9 meeting, the City Council "closed" the public hearing by expressly prohibiting furthe 

10 "public input." However, the City Council continued the hearing to July 21, 2016, i 

11 order to allow rebuttal by the Applicants as well as Staff responses to the testimony. 

12 [AR 36920-21.] At the continued "special meeting" on July 21, 2016, the City Council 

13 again moved to "continue" the public hearing to August 11, 2016. [AR 36924, 36926.] 

14 On August 11, 2016, the City Council held the "continued public hearing," and 

15 following the Applicant's statement, the City Council again "closed" the "public hearing' 

16 and continued it. At the continued hearing on August 23, 2016, the City Council vote 

17 to certify the FEIR and approve the other land use applications for the Project. [AR 11 

18 13, 328-30, 36924-53.] The City Council also adopted Findings of Fact, including th 

19 findings that the Project will result in less than significant impacts with or withou 

20 mitigation, and it adopted a Statement of Overriding Considerations for impacts foun 

21 to be significant and unavoidable. [AR 345-450, 508-509.] 

22 Petitioners contend City failed to comply with the CEQA statutory schem 

23 because: (1) it failed to consider the "whole of the action" and improperly defined th 

24 Project; (2) it improperly rejected the "reduced size" Project alternative withou 

25 adequate findings; (3) its conclusions regarding biological impacts, earthquake ris 

26 impacts, water resources impacts, wastewater impacts, aesthetic impacts, hazard 

27 impacts, cultural resources impacts, and energy impacts, as well as the respectiv 

28 mitigation measure for these impacts, are not supported by substantial evidence; and 

(4) it relied on invalid methodologies in determining the significance of the Project' 
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10 A. Governing Statute Under CEOA 

11 CEQA provides two statutes governing the standard of judicial review - Publi 

12 Resources Code sections 21168 and 21168.5.2 A case is governed by Public Resource 

13 Code section 21168 if it seeks review of a "determination, finding or decision made as a 

14 result of a proceeding in which by law a hearing is required to be given, evidence i 

15 required to be taken, and discretion in the determination of facts is vested in a publi 

16 agency." Section 21168 provides: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Any action or proceeding to attack, review, set aside, void or annul 
a determination, finding, or decision of a public agency, made as a 
result of a proceeding in which by law a hearing is required to be 
given, evidence is required to be taken and discretion in the 
determination of facts is vested in a public agency, on the grounds 
of noncompliance with the provisions of this division shall be in 
accordance with the provisions of Section 1094.5 of the Code of 
Civil Procedure. 

In any such action, the court shall not exercise its independent 
judgment on the evidence but shall only determine whether the act 
or decision is supported by substantial evidence in the light of the 
whole record. 

(Code Civ. Proc., § 21168.) 

2 It has been held that the distinction between Sections 21168 and 21168 .5 is rarely significant, and in 
either case, the issue before the court is whether the agency abused its discretion. (Gentry v. City of Murrieta (1995 
36 CaI.AppAth 1359, 1374.) 
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1 When a challenge to an agency's CEQA determination is governed by Section 21168, 

2 the agency's action on the project is reviewable under Code of Civil Procedure section 

3 1094.5. 

4 

5 

B. Writ Proceeding Pursuant to CCP § 1094.5 

Code of Civil Procedure section 1094.5(a) vests authority in the court to revie 

6 the validity of any final administrative order or decision made as a result of a 

7 proceeding in which, by law, a hearing is required to be given, evidence is required t 

8 be taken and discretion in the determination of facts is vested in the inferior tribunal. 

9 The court's inquiry "shall extend to the questions of whether the respondent ha 

10 proceeded without, or in excess of jurisdiction; whether there was a fair trial; and 

11 whether there was any prejudicial abuse of discretion." (Code Civ. Proc., §1094.5(b); 

12 Environmental Protection & Info. Ctr. v. Cal. Dept of Forestry & Fire Protection (2008 

13 44 Cal.4th 459, 520-21.) 

14 Abuse of discretion is established if the respondent has not proceeded in th 

15 manner required by law, the order or decision is not supported by the findings, or th 

16 evidence does not support the findings. (Code Civ. Proc., §1094.5(b); Sierra Club v. 

17 State Bd. of Forestry (1994) 7 Cal.4th 1215, 1236.) If the petitioner claims that th 

18 evidence does not support the findings, then in cases where the court is authorized b 

19 law to exercise its independent judgment on the evidence, the abuse of discretion i 

20 established if the court determines that the findings are not supported by the weight 0 

21 the evidence. In all other cases, abuse of discretion is established if the cou 

22 determines that the findings are not supported by substantial evidence in light of th 

23 whole record. (Code Civ. Proc., §1094.5, subd. (c).) 

24 The court in its review can enter judgment either denying the writ 0 

25 commanding the respondent to set aside the order/decision. If the judgment is to se 

26 aside the order/decision, then the court may order the reconsideration of the case i 

27 the light of the court's opinion and judgment, and order respondent to take furthe 

28 action as is specially enjoined upon it by law. However, the judgment cannot limit 0 
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1 control in any way the discretion legally vested in the respondent. (Code Civ. Proc. 

2 §1094.5, subd. (f).) 

3 B. Substantial Evidence - Standard of Review 

4 "When a trial court reviews an administrative determination by writ 0 

5 administrative mandate, the appropriate standard of review depends on both the typ 

6 of agency rendering the decision and the nature of the right involved." (Rodriguez 

7 City of Santa Cruz (2014) 227 Cal.AppAth 1443, 1451.) "[I]f the administrative decisio 

8 maker is a local agency, the substantial evidence standard of review applies only if 'th 

9 administrative decision neither involves nor substantially affects a fundamental veste 

10 right.' [Citation.]" (Id.) 

11 The reviewing court is not permitted to make its own factual findings. (Burbank 

12 Glendale-Pasadena Airport Authority v. Hensler (1991) 233 Cal.App.3d 577, 590.) A 

13 stated in San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 2 

14 Cal.AppAth 713, at 721-722: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

"[T]he ultimate decision of whether to approve a project, be that 
decision right or wrong, is a nullity if based upon an EIR that does 
not provide the decision-makers, and the public, with the 
information about the project that is required by CEQA." [Citation 
omitted.] The error is prejudicial "if the failure to include relevant 
information precludes informed decision making and informed public 
participation, thereby thwarting the statutory goals of the EIR 
process." [Citation omitted.] 

"[T]he substantial evidence test applies to the court's review of the 
agency's factual determinations." [Citation omitted.] Substantial 
evidence means "enough relevant information and reasonable 
inferences from this information that a fair argument can be made 
to support a conclusion, even though other conclusions might also 
be reached." (State CEQA Guidelines, § 15384, subd. (a); see also 
Laurel Heights [Improvement Assn. v. Regents of University of 
California ("Laurel Heights I") (1988) 47 Cal.3d 376, 393.]) 

28 Therefore, in applying the substantial evidence standard, the court must view the recor 

"in a light most favorable to the decision of the [agency] and its factual findings must b 
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1 upheld if they are supported by substantial evidence." [Citation.]' [Citation.]" (Pollack 

2 State Personnel Bd. (2001) 88 Cal.AppAth 1394, 1404; see also, Topanga Associatio 

3 for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 514.) Th 

4 court does not reweigh the evidence, but rather, it indulges all presumptions an 

5 resolves all conflicts in favor of the agency's decision. (California Youth Authority 

6 State Personnel Bd. (2002) 104 Cal.AppAth 575, 584.) 

7 It is well-settled that "'[s]ubstantial evidence' is relevant evidence that 

8 reasonable mind might accept as adequate to support a conclusion. [Citation.] Suc 

9 evidence must be reasonable, credible, and of solid value." (California Youth Authori 

10 supra, 104 Cal.AppAth at 584-585.) Under the substantial evidence test, the inqui 

11 "begins and ends with the determination as to whether, on the entire record, there i 

12 substantial evidence, contradicted or uncontradicted, which will support th 

13 determination, and when two or more inferences can reasonably be deduced from th 

14 facts, a reviewing court is without power to substitute its deductions for those of th 

15 trial court. If such substantial evidence be found, it is of no consequence that the tri 

16 court believing other evidence, or drawing other reasonable inferences, might haVi 

17 reached a contrary conclusion. [Citations omitted.]" (Bowers v. Bernards (1984) 15 

18 Cal.App.3d 870, 873-874 (italiCS in originaf).) 

19 In assessing whether substantial evidence exists, the court considers all evidenc 

20 presented, including that which fairly detracts from the evidence supporting the Board' 

21 determination. (California Youth Authority, supra, 104 Cal.AppAth at 586.) However 

22 issues regarding the failure to include relevant information in the EIR "normally will ris 

23 to the level of a failure to proceed in a manner required by law only if the analysis i 

24 the EIR is clearly inadequate or unsupported. [Citation.]" (Barthelemy v. Chino Basi 

25 Municipal Water District (1995) 38 Cal.AppAth 1609, 1620.) These issues present legal 

26 questions that are reviewed de novo. (City of Marina v. Bd. of Trustees of Californi 

27 State Univ. (2006) 39 CalAth 341, 355.) 

28 
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1 II. Request for Judicial Notice 

2 LCD, County, and OC Flood Control ("Applicants") ask this Court to take judicial 

3 notice of the following documents pursuant to Evidence Code section 452: 

4 1. City of Highland's General Plan, page 3-31, page 2-41, and page 6-21; and 

5 2. Excerpt from FEMA website providing definition of "Zone A". 

6 "Judicial notice is the recognition and acceptance by the court, for use by th 

7 trier of fact or by the court, of the existence of a matter of law or fact that is relevant t 

8 an issue in the action without requiring formal proof of the matter." (Lockley v. La 

9 Office of Cantre/~ Green, Pekich, Cruz & McCort (2001) 91 Cal.AppAth 875, 882.) 

10 request for judicial notice of published material is unnecessary. Citation to the material 

11 is sufficient. (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 46, 

12 fn.9.) 

13 California Evidence Code section 452(h) states that judicial notice may be take 

14 of "[f]acts and propositions that are not reasonably subject to dispute and are capabl 

15 of immediate and accurate determination by result to sources of reasonabl 

16 indisputable accuracy." (See, People v. Hardy (1992) 2 Cal.4th 86, 175, fn. 24.) Th 

17 court should not judicially notice facts from an Internet site if they "contai 

18 unauthenticated statements with no indication of author, custodian, date of creation, 

19 purpose, reliability, or veracity." (Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 

20 256, 279, fn. 12.) However, official websites may provide some modicum of reliability. 

21 (See, e.g., Fuller v. Bowen (2012) 203 Cal.AppAth 1476, 1482, fn. 5.) 

22 Here, in the current litigation, the City's General Plan and FEMA's definition 0 

23 Zone A are either published or are found on official websites. Therefore, pursuant t 

24 the discussion above, judicial notice should be granted as to both documents. 

25 III. Analysis 

26 A. City Must Consider "Whole of the Project" 

27 Petitioners contend the FEIR fails as a matter of law because it does not describ 

28 and evaluate the whole of the Project, and improperly excludes consideration of th 

Newport Avenue bridge connection from the Project Site across Mill Creek to Highwa 
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1 38, otherwise known as the "new Mill Creek Bridge" or "Fish Hatchery Bridge". [A 

2 1462, 1471, 1474, 1974.] According to Petitioners, the DEIR describes three acces 

3 pOints to the Project Site - two pOints of access at Greenspot Road on the west, and a 

4 westerly entrance on Newport Avenue - but, it does not include any traffic circulation 

5 improvements. [AR 1472-74, 1484-85, 15606, 15638-39.] Petitioners note, however, 

6 that the FEIR does not describe or evaluate the Project as providing a point of ingres 

7 and egress on the eastern side of the Project Site, but rather, deliberately exclude 

8 consideration of the new Mill Creek Bridge from the FEIR. [AR 1568-1618, 12586, 

9 12621, 12655, 15700, 16523, 16525, 16676-77.] 

10 Petitioners contend the new Mill Creek Bridge should be included in the FEI 

11 because a connection from Newport Avenue to Highway 38 would provide a logical 

12 point of access to the Project Site. [AR 15508, 16304.] Petitioners note the Project' 

13 circulation plan indicates just such an access point, and discusses an extension 0 

14 Newport Avenue toward the southeast and Mill Creek. [AR 1484-85.] Moreover, 

15 Petitioner's argue a bridge across Mill Creek is not mere speculation, but rather, ha 

16 already been antiCipated by City and the Applicants. [AR 12657-59, 16676-80.] 

17 According to Petitioners, the RDEIR states that the new Mill Creek Bridge (hereinafter, 

18 also referred to as "Bridge") is a "reasonably foreseeable project to be initiated by th 

19 City of Highland," and therefore, the omission of the bridge from the FEIR was in error. 

20 [AR 12654.] Petitioners argue the Project and the new Mill Creek Bridge are "related t 

21 each other" because the Bridge will serve the Project Site, and thus, it should b 

22 evaluated by the same FEIR. 

23 Furthermore, Petitioners note that even the City considers the Mill Creek Bridg 

24 to be a "related" project, and in support, they point to certain oral and written 

25 comments made by City officials in 2013 and 2014 with regards to the Bridge. [A 

26 37017-18, 43698-716, 43996.] For instance, some City officials stated the Project Sit 

27 needed another access point and that the Bridge would serve public safety needs, whil 

28 others stated the Bridge should be included as a mitigation measure in the FEIR in ligh 

of certain provisions of the circulation element of City's General Plan. [Id.] Yet, 
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1 Petitioners note that although the Applicants prepared exhibits showing th 

2 development of a bridge over Mill Creek at the southeast corner of the Project Site, 

3 Applicants purportedly suggested consideration of the new Mill Creek Bridge should b 

4 excluded from the scope of the FEIR, and in return, the Applicants would include a one 

5 time "public benefit" payment to be used by City for "the design, permits, and 

6 mitigation of future traffic related infrastructure improvements in the general vicinity 0 

7 the [Project]." [AR 255, 267-68, 43996, 44004-006.] 

8 Nevertheless, Petitioners note the RDEIR claims there is no need to evaluate th 

9 Bridge because the Project could meet traffic standards without it, and the Bridge is a 

10 "regional" project that is an "option for regional transportation." [AR 16523.] I 

11 addition, Petitioners note the FEIR states that the Bridge is not considered part of th 

12 Project. [AR 12660, 12654-55, 15520.] Petitioners argue, however, that thes 

13 representations are disingenuous in light of the information in the record establishin 

14 that the Bridge is a "foreseeable project." [AR 12654.] 

15 Petitioners also point to the RDEIR's acknowledgment of the likelihood the Mill 

16 Creek Bridge will have significant biological and water quality impacts. According t 

17 Petitioners, the Bridge will cross certain critical habitats and impact state and federal 

18 water resources, and as a result, permits are required from the United States Fish an 

19 Wildlife Service ("USFWS") and the California Department of Fish and Wildlif 

20 ("CDFW"). Petitioners note the RDEIR not only states these permits are required, bu 

21 mitigation will also be needed regarding "design features" of the Bridge, even thoug 

22 neither the permits nor the "design features" are required as part of the Project. [A 

23 475-76, 12655, 12660-61, 16676-81.] 

24 Petitioners further note that the County of San Bernardino expressly stated th 

25 Mill Creek Bridge was a necessary route to the Project Site, and the impacts of th 

26 Bridge should be included in the EIR for the Project. [AR 16201.] In addition, agencie 

27 such as USFWS, CDFW, and Caltrans requested information regarding the impacts 0 

28 the Bridge, but City either stated the Mill Creek Bridge would not result in any wildlife 0 

hydrology impacts, or it dismissed the requests. [AR 15892, 15982-84, 16139.] As a 
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1 result, Petitioners argue this failure to include the new Mill Creek Bridge in th 

2 environmental analysis has resulted in an FEIR that does not contain an accurat 

3 description of the Project, and which fails to fully evaluate and effectively mitigate th 

4 scope and impact of the Project. Petitioners argue that failure to evaluate the entir 

5 Project violates CEQA and is prohibited. 

6 In opposition, City contends the FEIR properly analyzed the Mill Creek Bridge a 

7 "an independent, reasonably probable, cumulative project." [City Opp. Br., 4: 14-15.] 

8 City argues the FEIR did not engage in impermissible "piecemealing" because there i 

9 substantial evidence demonstrating the Mill Creek Bridge is neither a "reasonabl 

1 0 foreseeable consequence" of the Project nor a condition of the Project, and that tha 

11 approval of the Project does not compel or presume completion of the Bridge. 

12 According to City, the FEIR clearly explains there is no reasonable foreseeable causa 

13 connection between the Project and the Mill Creek Bridge. According to City, th 

14 underlying Specific Plan does not reference the Bridge, nor does it require construction 

15 of the Bridge to serve the Project Site. [AR 14-246.] City further contends the technica 

16 analysis supporting the Specific Plan establishes the Mill Creek Bridge is not 

17 reasonably foreseeable consequence of the Project, and determines that the operational 

18 use of the Project does not require'the Bridge. [AR 7092-93, 7159-60, 7164-67.] Ci 

19 notes the FEIR analyzes various scenarios and traffic mitigation improvements with and 

20 without the Bridge, and indicated that the operation of the proposed circulation syste 

21 would be satisfactory and did not necessitate a connection via the Bridge over Mill 

22 Creek. [AR 17095, 17098-17133.] City also points to the Project's Fire Protection Pia 

23 approved by the City Fire Department, and argues that the supporting stud 

24 determined that adequate emergency access existed with three external connections via 

25 Greenspot Road and Newport Road on the west side of the Project Site. [AR 648-749, 

26 16845.] 

27 In citing to East Sacramento Partnership For A Livable City v. City of Sacrament 

28 (2016) 5 Cal.App.5th 281, City contends the Project approvals do not require a study 0 

the feasibility, design, permit, or construction of the Mill Creek Bridge. City notes tha 
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1 the tentative subdivision map which divides the Project Site into planning areas include 

2 several conditions, but addresses only one bridge-related improvement - namely, th 

3 obligation to provide access on the southern end of the Project Site via a new Garne 

4 Street Bridge. [AR 563-720, 599, 611.] According to City, although the tentativ 

5 subdivision map conditions also impose several other non-bridge related circulation 

6 improvements, none of these conditions requires the Mill Creek Bridge to be built fo 

7 the Project. [AR 548-720, 610-15, 625-26.] City notes its express findings that withou 

8 the Mill Creek Bridge, the Project is consistent with the General Plan, and the design 0 

9 the Project Site or type of improvements "is not likely to cause serious public healt 

10 problems. [AR 549-52.] City further contends neither the adopted mitigation plan no 

11 the approved Development Agreement requires the building of the Mill Creek Bridge fo 

12 the Project. [AR 253-327, 599-602, 17098-17104.] As a result, City argues that the ne 

13 Mill Creek Bridge is neither proposed nor required by the Project "from any perspective, 

14 including, without limitation, traffic and access," and therefore, Petitioners' claims tha 

15 piecemealing occurred should be rejected. [AR 35732.] 

16 In reply, Petitioners first note that under the holding of Banning Ranc 

17 Conservancy v. City of Newport Beach (2017) 2 Cal.5th 918, issues regarding th 

18 adequacy of the Project description are questions of law that are reviewed de novo. In 

19 addition, Petitioners note the issue of whether two activities are an interrelate 

20 "project" is also a question of law that is not subject to deference to the lead agency' 

21 determination. In support, Petitioners cite to Tuolumne County Citizens for ResponsibA 

22 Growth, Inc. v. City of Sonora (2007) 155 Cal.AppAth 1214. 

23 As for City's arguments, Petitioners contend City is trying to carve out a new sub 

24 tier of CEQA review for an "independent" yet "cumulative" project that is "reasonabl 

25 probable." According to Petitioners, City is attempting to have it both ways with thi 

26 argument by asserting the Bridge is part of the Project for certain purposes, but no 

27 part of the Project for other purposes. Petitioners argue there is no basis in CEQA for a 

28 partial inclusion of an "independent, reasonably probable, cumulative project," and 
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City's argument is inconsistent with CEQA's information purposes under Guidelines 

15003(b), (c), and (d). 

Merits. It is well settled that CEQA forbids "piecemeal" review of the significan 

impacts of a project. (Banning Ranch Conservancy v. City of Newport Beach (2013 

211 Cal.App.4th 1209, 1222, citing to Berkeley Keep Jets Over the Bay Com. v. Board 0 

Port Cmrs. (2001) 91 Cal.App.4th 1344, 1358.) Courts have rejected EIR projec 

descriptions when "the EIR limited the scope of the environmental review by artificiall 

narrowing the project description, thus minimizing the project's impacts and 

undermining public review." (1 Kostka & Zischke, Practice Under the Californi 

Environmental Quality Act (2d ed. Cal. CEB), § 12.8.) 

In the seminal case of Laurel Heights Improvement Assn of San Francisco, Inc. 

v. Regents of the University of California (1988) 47 Cal.3d 376, the California Suprem 

Court set forth the piecemealing test, and held: "[A]n EIR must include an analysis 0 

the environmental effects of future expansion or other action if: (1) it is a reasonabl 

foreseeable consequence of the initial project; and (2) the future expansion or action 

will be Significant in that it will likely change the scope or nature of the initial project 0 

its environmental effects." (Laurel Heights, supra, 47 Cal.3d at p. 396.) The Cou 

went on to note: "This standard is consistent with the principle that 'environmental 

considerations do not become submerged by chopping a large project into many littl · 

ones - each with a minimal potential impact on the environment - which cumulativel 

may have disastrous consequences.'" (Id., quoting Bozung v. Local Agency Formatio 

Com. (1975) 13 Cal :3d 263, 283-284.) 

Courts have held that improper piecemealing may occur "when the purpose 0 

the reviewed project is to be the first stop toward future development." (Bannin 

Ranch, supra, 211 Cal.AppAth at p. 1223; see also, Laurel Heights, supra, 47 Cal.3d a 

p. 398; Bozung, supra, 13 Cal.3d at pp. 269-270.) There may also be imprope 

piecemealing "when the reviewed project legally compels or practically presumes th 

completion of another action." (Banning Ranch, supra, 211 Cal.App.4th at p. 1223; se 

also, Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 272.) However, separat 
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1 environmental review (Le., no piecemealing) may be proper when the projects serv 

2 different purposes, can be independently implemented, or have different proponents. 

3 (Communities for a Better Environment v. City of Richmond (2010) 184 Cal,App.4th 70, 

4 99; Planning & Conservation League v. Castaic Lake Water Agency (2009) 18 

5 Cal,AppAth 210, 237.) 

6 Here, in the current litigation, the issue here is whether the proposed Mill Cree 

7 Bridge - which purports to connect the Project Site, via Newport Avenue, across Mill 

8 Creek to SR-38 - should be considered part of the Project, and thus, included in th 

9 Project description. As noted in the Banning Ranch case: "The project definition is th 

10 starting point of a piecemealing challenge, not the finish line. The whole question i 

11 whether the project definition is correct." (Banning Ranch, supra, 221 Cal.App.4th at p. 

12 1223.) 

13 CEQA defines "[p]roject" to mean "an activity which may cause either a direc 

14 physical change in the environment, or a reasonably foreseeable indirect physical 

15 change in the environment, and which is [~] .. , directly undertaken by any publi 

1~ agency." (Pub. Res. C, §21065, subd. (a).) Although the terms "activity" an 

17 "activities" appear throughout the CEQA statutes and Guidelines, they are not defined. 

18 However, in the Guidelines, the definition of "[p]roject" substitutes the phrase "th 

19 whole of an action" for the statutory phrase "[a]n activity," and as a result, courts hav 

20 held the term "project" means the whole of an action. (See, Guidelines, § 15378, subd. 

21 (a); North Coast Rivers Alliance v. Westlands Water Dist. (2014) 227 Cal.AppAth 832 

22 858; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 2 

23 Cal.App.4th 713, 730.) Courts have found that "'''project'' refers to the under/yin 

24 activity which may be subject to approval'" and not the approval of that activity. 

25 (California Unions for Reliable Energy v. Mojave Desert Air Quality Management Dist 

26 (2009) 178 Cal.App.4th 1225, 1238; see Guidelines, § 15378, subd. (c).) 

27 "The broad interpretation of 'project' to encompass 'the whole of an action 

28 (Guidelines, § 15378, subd. (a)) is designed to provide the fullest possible protection 0 

the environment within the reasonable scope of CEQA's statutory language." (POET. 
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1 LLC v. State Air Resources Board (2017) 12 Cal.App.5th 52, 73, citing to Tuolumn 

2 County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 155 Cal.AppAth 

3 1214, 1222; Friends of the Sierra Railroad v. Tuolumne Park & Recreation Dist. (2007 

4 147 Cal.AppAth 643, 653 ["CEQA's conception of a project is broad"]; Guidelines, § 

5 15003, subd. (f).) "This broad interpretation ensures CEQA's requirements are no 

6 avoided by chopping a proposed activity into bite-sized pieces which, when taken 

7 individually, may have no significant adverse effect on the environment." (POET, LLC v. 

8 State Air Resources Board, supra, 12 Cal.App.5th at p. 73, citing to Tuolumne Coun 

9 Citizens for Responsible Growth, supra, 155 Cal.AppAth at p. 1223.) 

10 In the current litigation, Petitioners rely in part on Tuolumne County Citizens fo 

11 Responsible Growth, supra, wherein the court set forth the legal test for determinin 

12 the acts or activities that constitute the whole CEQA project. (Tuolumne CCRG, supra, 

13 155 Cal.AppAth at pp. 1222-1227.) The court found "[o]ne way to evaluate which act 

14 are part of a project is to examine how closely related the acts are to the overall 

15 objective of the project," and that two actions could be "related in (1) time, (2) physica 

16 location and (3) the entity undertaking the action." (Id. at p. 1226-1227; see also 

17 POET, LLe, supra, 12 Cal.App.5th at p. 74.) In examining how closely related the act 

18 were to the overall objective of the project, the court stated: "The relationship betwee 

19 the particular act and the remainder of the project is suffiCiently close when th 

20 proposed physical act is among the 'various steps which taken together obtain an 

21 objective.' [Citation.]" (Tuolumne CCRG, supra, 155 Cal.AppAth at p. 1226.) 

22 In Tuolumne CCRG, the lead agency had conditioned the opening of a hom 

23 improvement shopping center on the completion of a nearby road realignment. 

24 (Tuolumne CCRG, supra, 155 Cal.AppAth at p. 1227.) The court found that the road 

25 realignment was a necessary step to achieving the objective of the developer opening a 

26 new shopping center, and as a result, the court held that, based on "the variou 

27 connections between the road realignment and the proposed home improvemen 

28 center," it concluded "they are related acts that constitute a single CEQA project. ' 

(Tuolumne CCRG, supra, 155 Cal.AppAth at p. 1227.) 
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1 In the current action, the DEIR sets forth the proposed circulation plan for th 

2 Project in Figure 3-11 and discusses it more thoroughly in Section 5.16. [AR 1482 

3 1484, 1974.] The analysis of the existing and future traffic circulation, and th 

4 associated impacts, is purportedly based on the Traffic Impact Analysis ("TIA"), 

5 contained in Appendix M. [AR 7079 et seq.] In the DEIR, it states that the Project Sit 

6 is currently vacant, and direct access is provided by Greenspot Road and Newpo 

7 Avenue, which runs east and west through the southern portion of the Project Site. [A 

8 1974, 7091.] All of the roadways on the Project Site are prohibited-access servic 

9 roads, with Newport Avenue described as a "narrow undivided, unlined [and] non 

10 deSignated, local roadway in the City's General Plan" that is "the only on-site road 

11 providing access to existing residential uses east of the Project site" as well as th 

12 historic hydroelectric plant just north of Mill Creek. [AR 1976, 1978.] The DEIR als 

13 states that access to Newport Avenue "is prohibited at the intersection with Emerald 

14 Avenue with 'No Trespassing' signs except for use by the San Bernardino County Floo 

15 Control District and residents of the residential uses." [AR 1978.] 

16 The TIA analyzed anticipated Project impacts with projected 

17 conditions for the build-out year for each phase, as well as long-term traffic condition 

18 12 years after full build-out of the Project. [AR 1995, 7092 et seq.] The section entitled 

19 "Study Area Determination" [AR 7093-95] states that the "Newport AvenuejSR-38' 

20 intersection is included in the study area. Since access to the Project Site via SR-38 i 

21 anticipated by the year 2020, the methodology used by the TIA for traffic projection 

22 and Project impacts purportedly considered two scenarios - impacts with the new Mill 

23 Creek Bridge and impacts without the Bridge. [AR 1995, 7092 et seq.] Accordingly, th 

24 TIA examined the then-existing conditions in 2011, as well as years 2015, 2017, 2019, 

25 2021, and 2023 with and without the Bridge, with and without each of the Projec 

26 conditions for each respective phase, and the long-term conditions in 2035 with and 

27 without full build-out of the Project. [AR 1995-96, 7092 et seq.] 

28 The DEIR acknowledges that "additional access to the Project site via a Newpo 

AvenuejSR-38 connection [the new Mill Creek Bridge] is analyzed by the TIA." [A 
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1996.] The DEIR further states that at Project build-out, "Newport [Avenue] will b 

extended through the southern portion of the site to Mill Creek at the southeast Projec 

boundary." [AR 1997.] The DEIR goes on to describe the Bridge as "a potential 

connection" that is discussed in City's General Plan and the Development Mitigated 

Nexus Study conducted by San Bernardino Associated Governments ("SANBAG"),3 both 

of which do not anticipate construction of the Bridge until 2020. [Id.] 

In that regard, the DEIR seems to imply that construction of the Bridge 

dependent on regional funding, and states: 

It should be noted, however, that development of the Newport 
AvenuejSR-38 connection is dependent on current and future 
regional funding programs, and is considered a regional project 
that is located within several jurisdictions beyond the Project site 
boundary; thus, as it is uncertain at this time if and when the 
connection will be built, the TIA analyzes Project impacts in both 
scenarios ( ... ). [AR 1996.] 

The TIA similarly states: 
Additional access to the project site via State Route 38 (SR-38) is 
anticipated by the year 2020. Currently, the City of Highland 
General Plan includes the construction of a new segment of 
Newport Road (Greenport Road) from the southern boundary of 
the project site to SR-38. The San Bernardino Associated 
Governments (SAN BAG) Development Mitigation Nexus Study and 
the City of Highland General Plan include the construction of a new 
bridge over Mill Creek Wash and a roadway segment that connects 
to SR-38. However, this roadway project is analyzed as an 
alternative scenario in this TIA because it is dependent on regional 
funding programs, is a regional project located within several 
jurisdictions beyond the project boundary, and therefore 
implementation cannot be assured within a certain time frame." 
[AR 7092.] 

3 The SANBAG Development Mitigation Nexus Study is part of a study network which represent 
regional roadways in developed portions of San Bernardino County. [AR 1991.] Under this program, "local 
jurisdictions implement development mitigation programs that generate development contributions for regional 
transportation improvements equal to or greater than [their] fair share of contributions determined through the ... 
Study." [AR 1991.] Specific improvement projects are identified through the Study, and SANBAG work 
collaboratively with local jurisdictions to obtain the most current project cost data available, including planning, 
project development, construction, and mitigation of impacts subject to the policy provisions contained in th 
associated regional Strategic Plan. [AR 1991-92.] 
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1 

2 In arguing that the Bridge should not be part of the Project, City relies on Eas 

3 Sacramento Partnership for a Livable City v. City of Sacramento, supra, where the lead 

4 agency approved a residential development, but did not include a proposed vehicula 

5 tunnel as part of the project. In East Sacramento Partnership, the court held that, eve 

6 though the tunnel would be used only for access to and from the residential 

7 development and the lead agency decided to eliminate the planned construction of 

8 nearby connector road from its general plan, the tunnel was not a necessary part of th 

9 project because the agency had not agreed to build or approve it, and it wa 

10 questionable whether it would be built. The court further noted that the project had tw 

11 other points of vehicular access, the feasibility study found the tunnel to be infeasible, 

12 and the lead agency agreed to this finding of infeasibility. (East Sacramento Partnershi 

13 v. City of Sacramento, supra,S Cal.App.5th at p. 292.) 

14 However, East Sacramento Partnership is factually distinguishable from th 

15 current litigation in that City has never made a finding of infeasibility of the Bridge, and 

16 the record establishes the Bridge is more than a mere proposal. On March 18, 2013, 

17 approximately eight months after City had distributed the NOP for the DEIR, City held 

18 subcommittee meeting regarding the Specific Plan application wherein the Mayor asked 

19 for an update on the proposed new Mill Creek Bridge. [AR 37017.] Applicant's projec 

20 manager noted the timing of the construction was "still being worked out" and that Ci 

21 was conditioning the Project accordingly. [Id.] The Mayor "emphasized that th 

22 Harmony project needs another way out, and the [B]ridge should be built early," and 

23 that lack of a bridge crossing "will be problematic for future residents." [AR 37017-18.] 

24 One of the planning commissioners asked about the regional benefit of the Bridge, an 

25 concurred with the Mayor that the Project should have another access pOint on th 

26 eastern boundary. Applicant's project manager stated "the [B]ridge should b 

27 considered as a regional facility and regional funding should be used to construct [it].' 

28 [AR 37018.] 
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After the Mayor acknowledged the difficulties surrounding the construction of th 

Bridge, City's Community Development Director stated the contemplated route wa 

selected because it was the shortest distance across Mill Creek. [AR 37018.] City' 

Public Works Director then discussed City's meetings with other jurisdictions, and stated 

that City had recently determined it would be logical to construct the Bridge at th 

proposed location. Notably, the Public Works Director went on to state that the Bridg 

"would not serve as a regional facility but rather serve public safety needs." [A 

37018.] The planning commissioner then asked if the Bridge would "create a freeway' 

through the Project. [Id] 

Applicants then expressed some concern, and stated it would cause a problem i 

the Bridge was made a condition of the Project and subsequently, the Applicants coul 

not build it or obtain the necessary permits. [AR 37018.] The planning commissione 

indicated that the Project could be "brought back for modifications" if that occurred, 

and the Public Works Director stated that if Applicants "showed a good faith effort,' 

then City would obtain the necessary permits at Applicants' expense "or modify th 

conditions as appropriate." [Id] Applicants then asserted the "bridge requirement could 

kill the Project," and that although it was undisputed the Bridge would serve a publi 

safety need, they estimated it would cost $30-$40 million to build. [Id] City and 

Applicants briefly discussed various ideas to resolve this issue, but when Applican 

asserted that the "[n]eighbors will have a problem with a new bridge," City's Publi 

Works Director noted the lack of a Bridge would be a problem "from a safety and traffi 

circulation perspective" because the "circulation system will be deficient" since ther 

were only two other points of access to the Project. [AR 37019.] 

On June 11, 2014, a few months after the DEIR was released, Applicants sough 

to clarify City's position "regarding the relationship between the Harmony project and 

the Mill Creek Southeast Access Bridge Upgrade Project." [AR 43999.] Applicants state 

they thought it would be best to address the potential impacts of the construction 0 

the Bridge, as well as other nearby potential projects, in the Cumulative Impacts section 

of the EIR. [Id.] Applicants went on to note that if the Bridge project was no 

-21-



I ' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

considered a separate project, but rather, included as part of the primary Project, 0 

considered as part of the essential infrastructure necessary for the build-out and 

occupancy of the Project, then the CEQA analysis would be different. [Id.] 

On June 26, 2014, City proposed excluding the Bridge from the scope of th 

Project, and instead proposed that the Applicants "[c]ontribute a one-time 'publi 

benefit cash payment' in the amount of $5 million dollars to be used by the City 0 

Highland for the design, permits, and mitigation of future traffic related infrastructur 

improvements in the general vicinity of the Harmony Specific Plan community," [A 

43996.] Notably, this proposal goes on to state that the method of payment by th 

Applicants was negotiable, "but the timing of the payment is antiCipated to be required 

in the early phases of the development project." [Id.] 

In the email accompanying this proposal, City stated that the proposed new Mill 

Creek Bridge was City's "first choice," and before offering an alternative solution, Ci 

would make it clear the Bridge needed to be included in the Development Agreemen 

"with a trigger." The email went on to state that City would offer an alternative only i 

Applicants did . not agree to conduct additional environmental analysis due to the trigge 

in the Agreement. [AR 43997.] One of the alternatives was requiring Applicants to pa 

$5 million to City prior to occupancy of Phase 2 of the Project, with the money going 

towards the future building of the Bridge. [AR 43997.] 

A few months later, the RDEIR was released, and it cited to the list in the DEI 

of approved or planned future projects within the City, which are referred to a 

"Cumulative Development Projects." [AR 12654, 2144-48.] Notably, the RDEI 

expressly stated, "In addition to this list of cumulative projects, another reasonabl 

foreseeable project to be initiated bv the City of Highland is the potential developmen 

of a bridge over Mill Creek at the southeast corner of the Project site connecting t 

Highway 38." [AR 12654-55 (emphasis added).] 

As a result, not only did the RDEIR acknowledge the reasonable foreseeability 0 

the Bridge, but it also implied that City would be the lead agency in the construction 0 

the Bridge. Moreover, the extended and ever-changing consideration of how City and 
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1 the Applicants would characterize the Bridge in relation to the Project, along with th 

2 manner in which the Bridge was included in the traffic study, indicates the Bridge is no 

3 an entirely independent project and its completion was contemplated in conjunction 

4 with the completion of the Project. (Cf., National Parks & ConselVation Assn. v. Coun 

5 of Riverside (1996) 42 Cal.App.4th 1505, 1517-1519 [support facilities for propose 

6 landfill would have to be built whether or not the landfill project was completed, and 

7 therefore, the support facilities were not "crucial elements" of the landfill project and 

8 the environmental review of their impacts could be deferred].) 

9 The foreseeability of the Bridge is also apparent in the Conditions of Approval fo 

10 the Project, which were adopted by the City Council on August 11, 2016. [AR 548-720.] 

11 The Conditions were deemed to be "continuing Conditions," and the City Council agree 

12 that the failure of the Applicants "to comply with any/all Conditions at any time shall 

13 result in initiating revocation of the subject permit and/or other actions deemed 

14 necessary to ensure compliance with stated Conditions.,,4 [AR 565.] In Attachment "B' 

15 to the Conditions of Approval, which contains the Engineering Conditions of Approval, 

16 Paragraph 37 under the subsection entitled "Street Improvements" provides as follows: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"B" Street Extension. Prior to the first building permit in Phase 3, 
extend "B" Street to the southeasterly boundary of the Specific Plan 
near Fish Hatchery Road with partial street improvements with a 
40' wide structural section to include two 12' through lanes and two 
8' wide paved shoulders. Provide roadside drainage and erosion 
control measures along with paved roadway such as drainage pipe 
and inlets, curb, or a drainage swale within a minimum 5' wide dirt 
shoulder, etc. In the event the City constructs the "B" Street 
extension prior to the first building permit in Phase 3, the amount 
of impact fee reduction for Regional Circulation pursuant to the 
Development Agreement will be reduced by the City's expenses 
incurred in the street extension. [AR 614.] 

4 The resolution adopted by the City Council also provides that all conditions of approval must b 
completed prior to the recordation of the final map, and if any condition is determined to be invalid or legal I 
unenforceable, all remaining conditions will remain in force. [AR 566 .] 
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1 Notably, in the earlier draft of the street conditions, this condition stated: "Within 1 

2 months after completion of a future bridge, if constructed by the City, across Mill Cree 

3 hear Fish Hatchery Road at the southeasterly Specific Plan boundary, extent "B" Stree 

4 to the new bridge with partial street improvements with a 40' wide structural section t 

5 include two 12' through lanes, two 8' wide paved shoulders, and two 4' wide di 

6 shoulders." [AR 45906; see also, AR 46712.] 

7 This condition of approval seems to indicate that the Bridge is, at the very least 

8 a reasonably foreseeable consequence of the Project. Indeed, it would seem that if th 

9 Bridge were entirely independent of the completion of the Project, then City would no 

10 have required the Applicants to construct the Newport Road extension - includin 

11 provisions for "through lanes," drainage, "paved shoulders," etc. This infrastructur 

12 requirement not only appears to presage the construction of the Mill Creek Bridge, bu 

13 it also seems to indicate the Bridge is a crucial element of the development of th 

14 Project Site. (See, e.g., San Joaquin Raptor/Wildlife Rescue Center v. County 0 

15 Stanislaus (1994) 27 Cal.AppAth 713, 732 [EIR for residential development should hav 

16 included sewer expansion that was a "crucial element []" of development].) Moreover, i 

17 appears there would be no reason to build the Brid~e absent construction of the Proje 

18 since the Project Site is currently vacant, and the Bridge would only lead to 

19 prohibited-access service road. [AR 1976, 1978.] 

20 Therefore, unlike East Sacramento Partnership, where it was questionable th 

21 proposed tunnel would be built, the Bridge in this litigation is more than a mer 

22 proposal. Indeed, the current litigation is consistent with the Tuolumne County Citizen 

23 case wherein the approval of the project was conditioned upon the completion of th 

24 adjacent road realignment. (Tuolumne County Citizens/ supra/ 155 Cal.AppAth at p. 

25 1226.) Here, not only did City and Applicants clearly contemplate including the Bridg 

26 in the Project, but City concedes it is a "reasonably foreseeable project" and conditioned 

27 approval of the Project on the Applicants' completion of the extension of Newport Road 

28 which will function as the connector road to the Mill Creek Bridge. [See, AR 29009 

29011, 46712, 614.] As found in Tuolumne, the Applicants' objective is to develop a 
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1 housing and commercial project, and commencement of operations at the Project i 

2 partially conditioned upon the completion of the Newport Road extension which will 

3 serve as the connector road to the Bridge. As a result, the Newport Road extension is a 

4 step that appears to be necessary only as a means for the Project Site to ultimatel 

5 have access to the Bridge, and it is a step the Applicants must take to achieve thei 

6 objective.s (See, Tuolumne, supra, 155 Cal.AppAth at p. 1227.) 

7 The close relationship of the Bridge to the Project is also reflected in th 

8 environmental documents. As noted above, the June 2014 DEIR provides an extensiv 

9 analysis of the traffic circulation plan for the Project, both with and without the Bridge. 

10 The RDEIR also concedes that the enumerated cumulative projects - including th 

11 Bridge - in combination with the Project, may "contribute to cumulative biological 

12 impacts," and that under CEQA, "determining whether to include a related projec 

13 should include the nature of each environmental resource being examined, the location 

14 of the project and its type." [AR 12655.] 

15 Regarding specific biological impacts, it appears a "cumulative impacts" analysi 

16 was utilized to discuss the impact of the Bridge. The RDEIR updates the findings in th 

17 DEIR, and concludes that construction of the new Mill Creek Bridge "would impac 

18 intermediate RAFSS [Riversidean Alluvial Fan Sage Scrub] habitat and critical habitat fo 

19 SBKR [San Bernardino Kangaroo Rat] and Santa Ana sucker .... " [AR 12655-59.] Th 

20 RDEIR further notes that "[c]onstruction of a potential bridge across Mill Creek coul 

21 impact jurisdictional waters and bisect the designated Mill Creek Regional Corridor," and 

22 that "[a]dherence to the potential design features ... and the development and 

23 acquisition of a Streambed Alteration Agreement, a Clean Water Act 404/401 permi 

24 and certification, and ITP's during the City's planning process may reduce thes 

25 impacts." [AR 12660.] 

26 

27 

28 5 In addition , although it does not expressly state the money is for construction of the Bridge, the indusio 
of a "Public Benefit Payment" in the Development Agreement - in light of City's proposal for a "public benefit cas 
payment" in exchange for excluding the Bridge from the Project - seems to suggest thai City has already committe 
to building the Bridge, and that City recognizes the Bridge is closely related to the Project. 
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1 Yet, in noting that impacts to "critical habitat" and jurisdictional waters will 

2 require the issuance of permits from USFWS and CDFW, as well as adherence to certai 

3 design features to reduce the impacts, the RDEIR seemingly attempts to circumvent th 

4 relationship of the Bridge to the Project, and states: "Ultimately, it is up to the City' 

5 discretion to select the location for the proposed [B]ridge, and it will be the City' 

6 responsibility to evaluate the environmental impacts associated with constructing th 

7 [B]ridge in the selected location as part of a separate project, distinct from th 

8 Harmony Specific Plan project. This information on potential bridge locations an 

9 impacts is being provided [] for informational purposes only." [AR 12655, 12660.] Thi 

10 language suggests the construction of the Bridge is still uncertain, especially wit 

11 regards to its actual location. However, the accompanying maps in this section of th 

12 RDEIR (Figure 5.4-11, 5.4-12, and 5.4-13) show the actual location of the "potential Mill 

13 Creek Bridge," and contemplate its impacts. [AR 12657-59.] 

14 Notably, the RDEIR then goes on to discuss "potential design features" that th 

15 City may consider in designing a road from the Project Site and the proposed new Mill 

16 Creek Bridge to SR-38. [AR 12660.] These "suggested" design features include: (1 

17 locating the planned access road from the southeast corner of the Project Site "in th 

18 least environmentally sensitive location by following the alignment of an existing di 

19 road to avoid loss of additional habitat and to minimize any additional habita 

20 fragmentation;" (2) avoiding impacts to endangered species known to occur within th 

21 RAFSS habitat associated with Mill Creek; (3) for construction activities, clear vegetation 

22 outside of the active breeding season or when cleared by a biologist prior to starting 

23 any ground disturbing activities; (4) consider wildlife movement requirements b 

24 fencing or lining the road with vegetation to discourage wildlife from crossing the road, 

25 providing sufficient vertical and lateral clearance to accommodate large wildlife i 

26 assuring consistent movement within the Mill Creek Regional Wildlife Movemen 

27 Corridor, providing direct lighting on the road and at the bridge, maintaining the RAFS 

28 habitat under the Bridge to mimic the surrounding natural area, placing pylons or othe 

support structure for the Bridge to minimize effects on sediment transport, and 
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1 adopting project-specific building practices to address wildlife movement through th 

2 area during construction. [AR 126660-61.] 

3 Nevertheless, despite the extensive discussion in the DEIR and RDEIR of th 

4 impacts of the Bridge on traffic circulation and local plants and wildlife, the FEIR states: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

The circulation plan allows for a bridge connecting the Project to 
SR-38 at [the extension of Newport Road easterly to the Project 
boundary] even though a bridge is not required or proposed as part 
of the Harmonv Specific Plan from anv perspective, including, 
without limitation, traffic and access. A bridge at this location would 
be a future regional project to be considered by the City as an 
option for regional transportation to be considered at a later date. 
If, and when, the City Council has made a determination to pursue 
a new bridge at this location, consultation with other agencies 
(such as County of San Bernardino and City of Redlands) will be 
initiated during the planning, review, and approval phase. 
[AR 16523 (emphasis added).] 

15 Similarly, in responding to public comments on the DEIR and RDEIR, the FEIR state 

16 that "[a] new bridge over Mills Creek is not required or proposed by the Project from 

17 any perspective, including, without limitation, traffic and access," and notes the DEI 

18 

19 

20 

21 

22 

23 

and RDEIR evaluated traffic impacts both with and without the proposed Mill Cree 

Bridge. [AR 15700, 15862.] 

As a result, City contends this litigation is similar to the Banning Ranch case, and 

argues the Mill Creek Bridge is not a "reasonably foreseeable consequence" of th 

Project, is not a condition of the Project, and the approval of the Project does no 

compel or practically presume completion of the Bridge. In Banning Ranch, the lead 

24 agency considered a development project that would include residential dwellings, 

25 

26 

27 

28 

commercial space, and resort accommodations. (Banning Ranch, supra, 211 

Cal,AppAth at p. 1216.) Development of the project required an access road. In it 

notice of preparation for an EIR for the project, the lead agency repeatedly referred t 

its proposed plan to build a park, and stated access to the park would be via th 

planned access road to be developed with the reSidential/mixed use project. Shortl 
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1 thereafter, the lead agency issued a notice of preparation of an EIR for the par 

2 project. (Ibid.) The park's EIR also analyzed the proposed access road. (Id. at p. 1217.) 

3 The plaintiff argued the residential/mixed use project and the park project shoul 

4 be analyzed in a single EIR. (Banning Ranch, supra, 211 Cal,AppAth at p. 1217. 

5 However, in applying the two-part Laurel Heights case, the California Supreme Cou 

6 disagreed with the plaintiff, and found that the park and the residential/mixed us 

7 project served two different purposes - one developed a new neighborhood, and th 

8 other provided residents with recreational opportunities. (Id. at pp. 1224-1227.) In 

9 addition, the court noted the lead agency would build the park even if th 

10 residential/mixed use development did not go forward. (Ibid.) As a result, it was foun 

11 the park's EIR adequately defined the project without inclusion of the residential/mixe 

12 use development, and the lead agency was not engaging in improper piecemeal review. 

13 (Id. at p. 1227.) Although it was concluded the access road was consistent with th 

14 residential/mixed use project, "it was a stretch to say the [residential/mixed use] 

15 project is a consequence of the access road." (Id. at p. 1226.) 

16 Here, in the current litigation, however, it is clear that the Bridge is not entirel 

17 separable from the Project. As discussed above, City has expressly conditioned approval 

18 of the Project on the completion of the Newport Road extension at a specific, 

19 deSignated location along the southeastern boundary of the Project. [AR 614.] 

20 Moreover, although the FEIR states that the Bridge is not included as part of th 

21 Project, it also explains that the Bridge "would provide an exit point from the proposed 

22 [P]roject [S]ite to Highway 38." [AR 29006.] This statement, in conjunction with th 

23 condition of approval, seems to imply that one of the purposes of the Bridge - if not th 

24 only purpose for the Bridge - is to provide a point of ingress and egress between th 

25 Project and SR-38. The FEIR also goes on to note that certain wildlife movemen 

26 corridors are located on and at the boundaries of the Project Site, and that "[w]ithou 

27 building into the [B]ridge design consideration, i.e., sufficient clearance for wildlife t 

28 pass under the [B]ridge, """' a road and bridge at the southeast corner of the [Project] 

area could have a significant impact on wildlife movement." [AR 29007.] "Given the ""' 
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1 biological sensitivity of Mill Creek southeast of the [P]roject [S]ite, the placement of a 

2 bridge will have to be carefully selected to avoid or minimize impacts to these biological 

3 resources." [AR 29007.] 

4 Therefore, although the FEIR states that the Bridge is not included as part of th 

5 Project, these statements seem to indicate not only that the purpose of the Bridge is t 

6 provide access to SR-38 from the southeastern portion of the Project Site, but also tha 

7 Bridge may have a significant impact on the viability and success of the wildli~ 

8 corridors on and near the Project Site. While City may be correct that approval of th 

9 Project does not compel or presume completion of the Bridge, and the Bridge is not a 

10 express condition of the Project, this is not necessarily indicative of whether the Bridg 

11 should be included as part of the Project. As found in Tuolumne CCRG, "whethe 

12 projects are 'integral' to each other is not dependent on whether they can 

13 implemented independently." (Aptos Council v. County of Santa Cruz (2017) 

14 Cal.App.5th 266, 283, citing to Tuolumne CCRG, supra, 155 Cal.App.4th at p. 1330. 

15 Instead, projects are considered "integral" if the activity is part of the "whole of a 

16 action." (Tuolumne CCRG, supra, 155 Cal.App.4th at p. 1330.) In this instance, th 

17 contemplated relationship between the Project and the Bridge, the express condition 0 

18 approval of completion of the Newport Road extension, and the Bridge's impact on 

19 certain mitigations required for approval of the Project indicate that the Bridge shoul 

20 be considered part of the Project. Accordingly, the writ will be granted on this issue, 

21 and is found that the EIR does not analyze the "whole of the action." 

22 B. Rejection of Reduced Size Project Alternative 

23 In determining the nature and scope of alternatives to be examined in an EIR, 

24 lead agencies must be guided by the doctrine of "feasibility." (Citizens of Goleta Valle 

25 v. Board of Supervisors of the County of Santa Barbara (1990) 52 Cal.3d 553, 564-565. 

26 CEQA defines feasible as "capable of being accomplished in a successful manner withi 

27 a reasonable period of time, taking into account economic, environmental, social, and 

28 technological factors." (Pub. Res. C, § 21061.1; Guidelines, § 15126.6, subd. (f)(1).) 
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1 It is the policy of the State to "consider alternatives to proposed actions affecting 

2 the environment." [Citations.] ... "[I]t is the policy of the state that public agencie 

3 should not approve projects as proposed if there are feasible alternatives or feasibl 

4 mitigation measures available which would substantially lessen the significan 

5 environmental effects of such projects .... [I]n the event specific economic, social, 0 

6 other conditions make infeasible such project alternatives or such mitigation measures, 

7 individual projects may be approved in spite of one or more significant effects thereof.' 

8 (Citizens of Goleta Valley, supra, 52 Cal.3d at pp. 564-565, citing to Pub. Res. C, 

9 21002.) 

10 Under CEQA "no public agency shall approve or carry out a project for which a 

11 environmental impact report has been certified which identifies one or more significan 

12 effects on the environment that would occur if the project is approved or carried ou 

13 unless both of the following occur: (a) The public agency makes one or more of th 

14 following findings with respect to each significant effect: ... (3) Specific economic, legal, 

15 social, technological, or other considerations ... make infeasible the mitigation measur 

16 or alternatives identified in the environmental impact report. (b) With respect t 

17 Significant effects which were subject to a finding under paragraph (3) of subdivision 

18 (a), the public agency finds that specific overriding economic, legal, social, 

19 technological, or other benefits of the project outweigh the significant effects on th 

20 environment." (Pub. Res. C, § 21081.) In making the findings required in Publi 

21 Resources Code section 21081, subdivision (a)(3), "the public agency shall base i 

22 findings on substantial evidence in the record." (Pub. Res. c., § 21081.5.) 

23 "'CEQA establishes no categorical legal imperative as to the scope of alternative 

24 to be analyzed in an EIR. Each case must be evaluated on its facts, which in turn mus 

25 be reviewed in light of the statutory purpose.... [A]n EIR for any project subject t 

26 CEQA review must consider a reasonable range of alternatives to the project, or to th 

27 location of the project, which: (1) offer substantial environmental advantages over th 

28 project proposal (Pub. Resources C, § 21002); and (2) may be 'feaSibly accomplished 

in a successful manner' considering the economic, environmental, social and 
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1 technological facts involved.'" (Habitat and Watershed Caretakers v. City of Santa Cru. 

2 (2013) 213 Cal.AppAth 1277, 1302-1303, quoting Citizens of Goleta, supra, 52 Cal.3d 

3 at p. 566.) The EIR "is required to make an in-depth discussion of those alternative 

4 identified as at least potentially feasible." (Sierra Club v. County of Napa (2004) 121 

5 Cal.AppAth 1490, 1504, fn. 5.) 

6 "'An EIR's discussion of alternatives must contain analysis sufficient to allo 

7 informed decision making. [Citation.] [~] ... [~] ... Without meaningful analysis 0 

8 alternatives in the EIR, neither the courts nor the public can fulfill their proper roles i 

9 the CEQA process .... "To facilitate CEQA's informational role, the EIR must contain fact 

10 and analysis, not just the agency's bare conclusions or opinions." [Citations.] An EI 

11 must include detail sufficient to enable those who did not partiCipate in its preparatio 

12 to understand and to consider meaningfully the issues raised by the proposed project. " 

13 (Habitat and Watershed Caretakers, supra, 213 Cal.AppAth at p. 1303, quoting Laure 

14 Heights, supra, 47 Cal.3d at pp. 404-405.) 

15 "It is the [agency]'s responsibility to provide an adequate discussion 0 

16 alternatives. (Guidelines, § 15126, subd. (d).) That responsibility is not dependent in 

17 the first instance on a showing by the public that there are feasible alternatives. If th 

18 [agency] concludes there are no feasible alternatives, it must explain in meaningful 

19 detail in the EIR the basis for that conclusion." (Laurel Heights, supra, 47 Cal.3d at p. 

20 405.) The "failure to raise the specific alternatives during the comment period would 

21 not necessarily have warranted a decision to exclude the [alternatives] altogether from 

22 consideration, particularly if they had appeared to represent reasonable projec 

23 alternatives." (Citizens of Goleta, supra, 52 Cal.3d at p. 568.) "[A]n EIR should no 

24 exclude an alternative from detailed consideration merely because it 'would impede t 

25 some degree the attainment of the project objectives.' [Citation.] But an EIR need no 

26 study in detail an alternative that is infeasible or that the lead agency has reasonabl 

27 determined cannot achieve the project's underlying fundamental purpose." (In re Bay 

28 Delta Programmatic Environmental Impact Report Coordinated Proceedings (2008) 4 

Cal.4th 1143, 1165.) 
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1 '''To facilitate CEQA's informational role, the EIR must contain facts and analysis, 

2 not just the agency's bare conclusions or opinions.'" (Laurel Heights/ supra/ 47 Cal,3d a 

3 p. 404.) "A potentially feasible alternative that might avoid a significant impact must b 

4 discussed and analyzed in an EIR so as to provide information to the decision maker 

5 about the alternative's potential for reducing environmental impacts. '" CEQA does no 

6 permit a lead agency to omit any discussion, analysis, or even mention of an 

7 alternatives that feasibly might reduce the environmental impact of a project on th 

8 unanalyzed theory that such an alternative might not prove to be environmentall 

9 superior to the project. The purpose of an EIR is to provide the facts and analysis tha 

10 would support such a conclusion so that the decision maker can evaluate whether it i 

11 correct." (Habitat and Watershed, supra, 213 Cal,App.4th at p. 1305.) 

12 Here, in the current litigation, Petitioners contend some of the Projec 

13 alternatives were not shown to be infeasible, and therefore, they were improperl 

14 rejected by City. [AR 38151.] According to Petitioners, the Smaller Project Alternative 

15 also known as "Alternative 4" - is an environmentally-superior alternative which coul 

16 develop only 1,400 units and 5.7 acres of commercial uses on the Project Site. [A 

17 2201-04.] Petitioners argue that due to its reduced size, Alternative 4 would reduc 

18 certain significant environmental impacts of the Project, such as GHG emissions an 

19 traffic. [AR 2202, 2204.] In addition, Petitioners note City's Findings of Fact state tha 

20 Alternative 4 would also lessen the impact of the Project on wildlife and threatened 

21 plant communities by avoiding development in certain planning areas, especially som 

22 of the Project Site's most sensitive areas and resources. [AR 499-500.] 

23 Petitioners contend that although the FEIR confirms Alternative 4 woul 

24 "substantially lessen impacts to traffic and air quality and reduce impacts in othe 

25 areas," City made an improper finding of infeasibility with regards to this alternative, 

26 and thus declined to adopt Alternative 4 in lieu of the Project. [AR 500, 15672.] 

27 Petitioners contend City's infeasibility finding is not based on substantial evidence. 

28 instance, Petitioners argue that although only 5.7 acres of commercial uses 

permitted under the Harmony Specific Plan, and additional commercial development i 
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optional, City nevertheless found that Alternative 4 is not consistent with the Genera 

Plan's goal because the alternative only allows 5.7 acres of commercial development. 

[AR 342, 500, 16513.] Similarly, Petitioners note that although Alternative 4 woul 

develop residential units and thus create demand for commercial uses, City found tha 

the alternative would eliminate half of the customer base, and thus, the alternativ 

would not fully meet the objective to provide new housing in the City of Highland. [A 

501.] 

Petitioners note that in the Findings, it asserts that City prefers the Project rathe 

than Alternative 4 because the Project as proposed would be more profitable. However, 

Petitioners contend the record does not support the conclusion that the desire to have 

more lucrative Project is substantial evidence that Alternative 4 will be financiall 

infeasible because fewer units will be permitted. [AR 38152.] Petitioners also contend 

the Findings of Infeasibility are more akin to the Statement of Overridin 

ConSiderations, which is City's policy judgment that despite the Significant impacts, th 

Project should be approved because of its alleged benefits. In citing to Preservatio 

Action Council v. City of San Jose (2006) 141 Cal.AppAth 1336, Petitioners contend tha 

in this instance, there is no comparative evidence establishing Alternative 4 is infeasibl · 

under CEQA because it is less profitable. 

In opposition, Applicants contend Petitioners have conceded that Alternatives 1, 

2, 3, and 4 comply with CEQA, and therefore, Petitioners' challenge to City's finding 0 

infeasibility regarding Alternative 4 merely reflects Petitioners' disagreement with City' 

weighing of social and policy considerations. According to Applicants, City properl 

found that Alternative 4 was infeasible based on social, policy, and other relevan 

grounds, and these findings are entitled to great deference and are presumed correct. 

In support, Applicants cite to California Native Plant Society v. City of Santa Cruz (2009 

177 Cal.AppAth 957. 

More specifically, Applicants contend substantial evidence establishes City' 

infeasibility finding for Alternative 4 was based on a reasonable balancing of relevan 

environmental, policy, and social factors. [AR 499-503, 17285-89.] Applicants first not 
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1 that Alternative 4 contemplates a development footprint roughly half the size of th 

2 proposed Project, wherein several of the medium, medium-high, and high-densi 

3 residential areas are converted to natural open space. [AR 17285, 16515.] Althoug 

4 Applicants concede that the FEIR identified Alternative 4 as the "environmentall 

5 superior alternative" because it had lesser biological, air quality, and noise impacts, i 

6 also found the alternative's GHG and transportation impacts remained significant 0 

7 were greater. [AR 17286-99.] 

8 Applicants note the FEIR identified 12 Project objectives, and City, within it 

9 discretion, determined that four objectives were "critical" and "of great importance" in 

10 meeting City's public policy goals. [AR 502.] According to Applicants, City found tha 

11 Alternative 4 would not meet the critical objective of creating a master-planned 

12 community consisting of residential and commercial development, would not provid 

13 diverse housing units for a wide range of homebuyers, and would not meet th 

14 objective of providing sufficient revenue-generating uses. [AR 500-01.] Applicants not 

15 the findings include details as to why City found that Alternative 4 would not "stimulat 

16 commercial development" with enough high-quality new housing, and that as a matte 

17 of policy, City determined that the smaller project "would not be substantially differen 

18 enough" from the proposed Project. [AR 501.] Applicants also note it was found tha 

19 Alternative 4 would not include any high-density housing, and would drastically reduc 

20 the amount of medium-density housing. [AR 401, 16515, 7285.] In addition, Applicant 

21 contend City properly found that "maximizing the potential revenue generation fro 

22 this asset for regional infrastructure investment is a fiducial obligation of the County, ' 

23 and Alternative 4 would not meet that goal. [AR 501.] 

24 Applicants also contend City improperly rejected Alternative 4 on social, policy, 

25 and other grounds because City found the alternative is inconsistent with certain polic 

26 principles enumerated in City's General Plan in that it eliminates half of the potential 

27 residential development, and thus, half of the potential customer base that woul 

28 support the commercial development. [AR 501-02.] In addition, Applicants note the Ci 

also identified the reduced development impact fees, lower job creation numbers, and 
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1 reduced sales tax revenue as reasons for rejecting Alternative 4 as infeasible on polic 

2 grounds. [AR 502.] 

3 Applicants further contend City also weighed the environmental consequences 0 

4 Alternative 4 relative to the proposed Project. [AR 500.] According to Applicants, th 

5 Project has less than significant biological impacts with mitigation, and City als 

6 determined air quality and cumulative traffic impacts would remain significant unde 

7 Alternative 4 - albeit the impacts would be decreased compared to the propose 

8 Project. Applicants also note that City found Alternative 4 has the potential for greate 

9 GHG emissions impacts and population/housing impacts since it is not consistent wit 

10 either state or local emissions goals. [AR 500, 17287-88.] 

11 Applicants argue Petitioners have not met their burden of proof regarding 

12 Alternative 4, and have erroneously claimed the alternative was rejected by City on 

13 financial feasibility grounds. According to Applicants, Petitioners' reliance on 

14 Preservation Action Council v. City of San Jose, supra, and Uphold Our Heritage v. Tow, 

15 of Woodside (2007) 147 Cal.App.4th 587, is misplaced since City did not make an 

16 economic infeasibility argument. Moreover, Applicants contend the cases relied upon b 

17 Petitioners are distinguishable because they involve claims by private developers tha 

18 they cannot afford the lost profits or costs of environmentally superior alternatives. 

19 Merits. In the EIRs, City identified 12 objectives for the Project. [AR 493, 2186 

20 87.] Of those objectives, City stated that some were "of greater importance to the Ci 

21 than others," and specifically pOinted to four objectives in its analysis of Alternative 4. 

22 The first objective provides as follows: "Develop a community consistent with th 

23 General Plan Land Use goal of creating a unique master-planned community that bring 

24 together residential and commercial development with open space protection, creation, 

25 and trail amenities." City found that Alternative 4 would not fulfill this objectiv 

26 because, although the site would still be developed as a master-planned community, 

27 the only commercial development would be the 5.7 acres in Planning Area 20B, th 

28 lower number of residential units "may not support" additional commercial developmen 

in two other planning areas, and no commercial development would occur in two othe 
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1 planning areas because they would be designated Natural Open Space without an 

2 development rights. [AR 500-501, 2201-2204.] However, City fails to explain why thi 

3 objective is not met if there is a possible reduction in the total number of commercia 

4 development acres, nor does it provide any independent facts or analysis to support th 

5 claim. Moreover, the objective does not require any specific ratio of residential t 

6 commercial development in a master-planned community, nor does it indicate the rati 

7 of structural development to open space and recreation. Therefore, absent thes 

8 parameters, it is unclear as to whether Alternative 4 is consistent with the stated 

9 objective. 

10 Similarly, the second objective seeks to "[p]rovide a diversity of housing types t 

11 suite housing needs at all stages of life: from first-time homebuyers to families with 

12 children, empty-nesters and singles to further the General Plan goal of providing a 

13 variety of housing opportunities." In its Findings of Fact, City asserted this objectiv 

14 would not be met by Alternative 4 because it will not include any high densi 

15 residential units, and it will reduce the amount of medium high-density dwelling units b 

16 67 percent by eliminating all of the townhomes and reducing the number of paired 

17 residential units. [AR 501.] City stated this type of housing is most attractive to young 

18 adults and first-time buyers. In addition, City noted the high-density and medium high 

19 density planning areas are in the eastern portion of the Project Site because the land i 

20 flatter in that section, and relocation of these units to another part of the Project Sit 

21 "is less desirable and may be infeasible due to the amount of grading required." [A 

22 502.] However, as with the previous objective, City fails to provide any data about th 

23 home-buying habits of the young adult and/or first-time buyer demographic, and i 

24 does not provide any facts or analysis of the differences in constructing these housin 

25 units in the western portion of the Project Site versus the eastern portion. 

26 City asserts that the third objective - "[p]rovide high quality new housing t 

27 enhance and stimulate commercial development in the City of Highland" - is also no 

28 met by Alternative 4 because of the reduction in the number of residential dwellings. 

City simply states that "commercial development follows and is stimulated by residential 
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1 development," and "by providing half of the residential units as the proposed Project, 

2 Alternative 4 is eliminating approximately one-half of the customer base of an 

3 neighborhood commercial development on the Project Site ... , which is contrary t 

4 stimulating commercial development." [AR 501.] However, these are merely concluso 

5 statements by City, and are not supported by any empirical data or analysis showin 

6 the correlation between residential and commercial development, the type 0 

7 commercial development anticipated for the Project, and the impact the reduction in 

8 housing units will have on commercial development in the area. 

9 Lastly, City found Alternative 4 would not meet the objective of "[en]titl[ing] th 

10 Orange County-owned former borrow site for the Seven Oaks Dam with revenu 

11 generating uses that would provide funds to the County for regional infrastructur 

12 investment." [AR 501.] In its Findings of Fact, City notes the Project Site is currentl 

13 owned by the County of Orange, and Alternative 4 commits one-third of the propose 

14 Project's footprint "to open space instead of revenue generating uses." [AR 501.] Ci 

15 then goes on to assert that "maximizing the potential revenue generation from thi 

16 asset for regional infrastructure investments is a fiduciary obligation of the County.' 

17 Yet, as with the other objectives, City does not provide any type of revenue analysis i 

18 support of this assertion, wherein City compares the antiCipated revenue-generatin 

19 potential of the Project to Alternative 4, and balances it against the benefits obtained b 

20 the other objectives that are met by Alternative 4. 

21 As noted above, infeasibility findings can be based on policy considerations such 

22 as economic, social, environmental, technological or other facts. Nevertheless, cou 

23 have held that an EIR is not only required to identify a reasonable range 0 

24 environmentally superior project alternatives, but it must also "set forth facts and 

25 'meaningful analysis' of these alternatives rather than 'just the agency's bar 

26 conclusions or opinions." (Preservation Action Council, supra, at p. 1353, citing to Laure 

27 Heights, supra, 47 Cal.3d at pp. 404-405.) Although "'[a]bsolute perfection'" in th 

28 analysis of alternatives "'is not required"', "[t]he discussion of alternatives 'must b 
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1 specific enough to permit informed decision making and public participation." (Laure 

2 Heights, supra, at pp. 406-407.) 

3 The FEIR does not meet this standard. Instead, City has merely provided 

4 conclusory statements as to why Alternative 4 does not meet certain objectives, and 

5 thus is not feasible. As a result, based on the discussion above, there is no substantial 

6 evidence in the record to support City's findings regarding the infeasibility of Alternativ 

7 4. Therefore, the writ will be granted with regards to this issue. 

8 C. Bioloqicallmpacts 

9 CEQA Guidelines §lS06S(a)(1) provides that a lead agency must find a projec 

10 may have a significant effect on the environment if it has the potential to: (1) 

11 substantially reduce the habitat of a fish or wildlife species; (2) cause a fish or wildli~ 

12 population to drop below self-sustaining levels; (3) threaten to eliminate a plant 0 

13 animal community; or (4) substantially reduce the number, or restrict the range of, an 

14 endangered, rare, or threatened species. Although there is no specific statutory basi 

15 for this guideline, CEQA only requires a guideline that mandates a finding of significanc 

16 for projects that will "curtail the range of the environment." (Pub. Res. C. § 21083, 

17 subd. (b)(l).) 

18 Pursuant to CEQA Guidelines §lS06S(b), under appropriate circumstances, a lead 

19 agency may find that mitigation measures avoid the need for this mandatory finding . 

20 For instance, a project proponent may agree to mitigation measures or projec 

21 modifications that either avoid any Significant effect, or mitigate the effect below a level 

22 of significance. In this circumstance, a lead agency is not required to prepare an EI 

23 solely because, without mitigation, the environmental impacts at issue would have bee 

24 significant. (1 Kostka & Zischke, supra, §6.S0.) However, the commitment t 

25 mitigation by the project proponent must be made before commencement of th 

26 preliminary review of the CEQA document. (Id) 

27 Alternatively, if it is found that a project may reduce the number, or restrict th 

28 range, of an endangered or threatened species, then a lead agency may determine tha 

an EIR is not required solely because of that finding, but only if the project proponent i 

-38-



0' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

bound to implement mitigation requirements relating to such species and habitat unde 

an approved conservation plan. (lei.) The mitigation requirements of the plan mus 

also either avoid any net loss of habitat and net reduction in the number of the affecte 

species, or, it must preserve or restore sufficient habitat to mitigate the effects to ales 

than significant level. (Guidelines § 15065(b)(2)(C).) 

Petitioners contend that although the biological resources of the Project Site ar 

well-documented [AR 16615, 16628, 16284-88, 38140-42, 158449-54], the FEIR doe 

not adequately disclose, evaluate, and mitigate the Project's impacts to the habitats 0 

the Riversidean Alluvial Fan Sage Scrub ("RAFSS"), the Riversidean Sage Scrub ("RSS"), 

and the Crafton Hills Wildlife Corridor ("Wildlife Corridor"). 

RAFSS Habitat. Petitioners contend RAFSS is a "very threatened" plan 

community, and the Project Site contains 119 acres of RAFSS habitat which falls unde 

the jurisdiction of CDFW. [AR 16614, 16616, 16337.] In citing to the FEIR, Petitioner 

note the banks of the Santa Ana River and Mill Creek support RAFSS habitats rangin 

from young to mature, and these habitats support endangered plants and wildlife such 

as the Santa Ana River Woolystar, the Slender-horned Spineflower, and the San 

Bernardino Kangaroo Rat. [AR 16616, 16628.] According to Petitioners, the Project will 

have an adverse impact on the mature RAFSS habitat by removing the plant species t 

accommodate construction of the development. [AR 16653-55.] 

Petitioners dispute the assertion that adherence to Mitigation Measure BIO

("MM BIO-2") will mitigate the loss of this RAFSS habitat. [AR 16653-54, 16407.] 

Petitioners contend that MM BI0-2 suggests using off-site RAFSS habitat as a 

replacement for the loss of habitat within the Project Site, and cite to the FEIR' 

assertion that MM BIO-2 requires the Applicants to mitigate the loss of 24.3 acres 0 

"intermediate" RAFSS at a 2:1 ratiO, and the loss of 36.7 acres of "mature" RAFSS at a 

1:1 ratio by preserving, restoring, and enhancing at least 85.3 acres of "low quality' 

RAFSS habitat to "high quality" habitat either within the Mill Creek corridor or southeas 

of the boundary of the Project Site. [AR 16407, 30239.] 
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1 Petitioners note that CDFW and others submitted comments alerting City tha 

2 MM BIO-2 is inadequate because it lacks the requisite specificity to demonstrate it will 

3 be effective. Petitioners cite to CDFW's request that City clarify whether the off-site Ian 

4 proposed for mitigation is already owned by Applicants or will be acquired b 

5 Applicants. [AR 16337.] Similarly, Petitioners note that County of San Bernardino state 

6 its concern about the Applicants' failure to state how long the mitigation activities (i.e., 

7 restoration and enhancement activities) will last in order to reach the identified levels. 

8 [AR 16201.] According to Petitioners, however, MM BIO-2 does not describe how th 

9 long-term success of the mitigation will be achieved, but only states that a future plan 

10 will be developed and approved. [AR 404, 16407.] In addition, Petitioners argue tha 

11 the FEIR does not indicate whether the proposed off-site habitat is even suitable for th 

12 suggested mitigation measure, or whether it is actually available for purchase and/o 

13 conservation management. 

14 As for the other provisions in MM BIO-2, Petitioners contend they are similarl 

15 inadequate. According to Petitioners, MM BIO-2 states that if 85.3 acres of RAFS 

16 habitat does not exist within the specified areas, "then the shortfall in acreage shall b 

17 achieved through purchase of RAFSS habitat within the Cajon Creek Conservation Ban 

18 or other approved mitigation bank and/or payment into the Riverside-Corona Resourc 

19 Conservation District in-lieu fee program ... subject to the approval of USACE, USFW 

20 and CDFW." [AR 16203-04, 16670, 404.] Petitioners argue that this provision increase 

21 the ineffectiveness of MM BIO-2 because it assumes that payment into a mitigation 

22 bank for the purchase of acreage at another location or the payment of fees into a fe 

23 program are adequate mitigation alternatives, even though this has not bee 

24 established by the evidence in the record. Moreover, Petitioners contend there is n 

25 guarantee the substitute payment into the fee program would be approved by the othe 

26 named agencies. [AR 16204, 16670.] Petitioners note, for instance, that CDF 

27 commented it was "unable to determine what analysis was conducted by [City] t 

28 support the mitigation options detailed in the DEIR." [AR 16356-57.] Other experts als 

commented that MM BIO-2 does not indicate where the mitigating habitat acquisition 

-40-



1 would occur. [AR 16326.] Therefore, Petitioners argue MM 810-2 is invalid becaus 

2 there is no substantial evidence of enforceability. In support, Petitioners cite 

3 California Clean Energy Committee v. City of Woodland (20 14) 225 Cal.App.4th 173. 

4 In opposition, City notes that Petitioners do not challenge the vast majority 0 

5 the hundreds of pages of analYSis and discussion of biological resources in the FEIR [A 

6 16613-82, 19593-20046, 28978-29013, 29822-29949, 30239-85, 35611-13], but rather, 

7 only make limited claims regarding the sufficiency of the mitigation measures related t 

8 the RAFSS. According to City, the FEIR identifies RAFSS as a "CDFW Sensitive Habitat' 

9 and one of the six primary plant species located on the Project Site, and notes that th 

10 three different phases of RAFSS - primary, intermediate, and mature - all exist eithe 

11 on the Project Site or within close proximity. [AR 14678, 16614-16, 19673.] Ci 

12 contends the FEIR identifies approximately 119.4 acres of RAFSS on the Project Site, 

13 and states the Project will not develop several acres of that habitat. [AR 16616.] Fo 

14 instance, City asserts the FEIR states that almost 44 acres of RAFSS habitat along th 

15 Project Site's western boundary and the riparian habitats in Morton Canyon will b 

16 preserved, as will 19.3 acres of intermediate and mature habitat near the souther 

17 boundary. [AR 16655, 16669.] 

18 As for the mitigation measures, especially the mitigation ratios for th 

19 intermediate and mature RAFSS and the total amount of habitat required to reduc 

20 Project impacts to less than Significant levels, City argues there is substantial evidenc 

21 in support and Petitioners have waived their right to challenge these aspects of th 

22 FEIR. [AR 397-99, 402-07, 475-76, 14674-78, 16638-40, 16642-44, 16653-55, 16670, 

23 30293.] According to City, Petitioners have only challenged the enforceability of MM 

24 BIO-2 and claimed the measure should have included more details about futur 

25 implementation plans. Nevertheless, City argues that substantial evidence establishe 

26 not only that MM 810-2 is an adequate mitigation measure to reduce the Project' 

27 impacts on the RAFSS habitat to less than significant, but also, that the measure i 

28 "fully enforceable through permit conditions, agreements or other measures." [AR 406.] 

City notes that Applicants' compliance with MM 810-2 is an express condition 0 
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1 approval of the Project and must occur "[p]rior to the issuance of [a] grading permit in 

2 RAFSS habitat." [AR 566, 582.] 

3 City argues MM BIO-2 is sufficiently precise so as to satisfy enforceabili 

4 requirements under CEQA, and properly explains why the FEIR relies on off-sit 

5 mitigation. [AR 30293.] City notes MM BIO-2 adequately describes the amount 0 

6 compensatory mitigation required to reduce impacts to less than significant levels, and 

7 specifies the entire amount must be "high quality RAFSS." [AR 582, 30293.] I 

8 addition, City notes the mitigation measure also properly identifies the specific locatio 

9 of the compensatory habitat as "southeast of the Project boundary or within the Mil 

10 Creek corridor ... ," as well as the monitoring/reporting methodology. [AR 582, 30293.] 

11 Moreover, City notes the Habitat Mitigation and Monitoring Plan ("HMMP") and 

12 Incidental Take Permit ("ITP") requires approval from other regulatory agencies, and a 

13 a result, City argues the implementation measures for MM BIO-2 satisfy CEQA. 

14 Therefore, City contends that substantial evidence supports its conclusion regarding th 

15 feasibility of preserving the designated amount of RAFSS habitat and the enforceabili 

16 of this mitigation measure. In support, City cites to Ria/to Citizens for Responsiblt 

17 Growth v. City of Ria/to (2012) 208 Cal.AppAth 899, and PreselVe Wild Santee v. Ci 

18 of Santee (2012) 210 Cal.AppAth 260. 

19 Finally, City contends Petitioners' citations to the record are unavailing. According 

20 to City, most of Petitioner's citations are to letters from CDFW and/or County of San 

21 Bernardino regarding MM BIO-2, and City argues that Petitioners cannot satisfy thei 

22 burden of proof with these record citations. 

23 In reply, Petitioners challenge City's assertion regarding the adequacy and 

24 enforceability of MM BIO-2. Petitioners reiterate that the mitigation measure improperl 

25 relies on the acquisition of off-site land and fails to establish whether that land can b 

26 legally acquired by Applicants - a question critical to the issue of enforceability. [A 

27 16407, 30239-74.] In addition, Petitioners argue MM BIO-2 lacks other critical 

28 information, such as who will pay to implement the "restoration" of the habitat pursuan 

to the mitigation program or how long the restoration activities are supposed to last. 
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1 [AR 16201, 16407.] According to Petitioners, it appears the FEIR contemplates th 

2 mitigation measure being part of a long-term process, and therefore, on-going 

3 maintenance and oversight are required to ensure the lasting viability of the alternat 

4 RAFSS habitat. Petitioners argue, however, that this concern is not addressed by City 0 

5 the FEIR, and absent performance standards to ensure the success of MM BIO-2, th 

6 measure is uncertain and improper because it relies on the formulation of future plans. 

7 [AR 16454.] 

8 Merits. The DEIR and RDEIR identify RAFSS as one of three "sensitive habitat' 

9 types of natural vegetation communities observed on the Project Site. [AR 1578-79 

10 12619, 12627, 12634.] Although Mitigation Measure BIO-1 ("MM BIO-1") in the RDEI 

11 states the 31.8 acres of RAFSS occurring along Greenspot Road will be permanentl 

12 preserved because it supports the only population of Santa Ana River Wooly Star found 

13 on the Project Site [AR 12647], the RDEIR also states that another 38.1 acres 0 

14 intermediate RAFSS and 50.7 acres of mature RAFSS - totaling 88.8 acres of RAFSS 

15 will be lost due to the development of the Project, including off-site stree 

16 improvements and storm water management facilities. [AR 1602-03.] The DEIR notes, 

17 however, that implementation of Mitigation Measure BIO-5 ("MM BIO-5") "is required t 

18 reduce the impacts to the loss of 88.8 acres of RAFSS habitat to less than significan 

19 levels." [AR 1603.] It should also be noted that the RDEIR identifies 355.9 acres 0 

20 RAFSS along the western and southern boundaries of the Project Site, with 119.4 acre 

21 occurring within the Project Site boundaries and 236.5 acres occurring outside th 

22 boundaries along the banks of the Santa Ana River and Mill Creek. [AR 12622.] 

23 The FEIR sets forth MM BIO-2, which was revised "to clarify the mitigation 

24 opportunities for RAFSS habitat implemented by the Project," as follows: 

25 

26 

27 

28 

In order to reduce potential direct impacts to SBKR from the loss of 
61.0 acres of RAFSS habitat and indirect impacts from the release 
of storm water into the RAFSS habitat, the loss of 24.3 acres of 
intermediate RAFSS shall be mitigated at a 2: 1 ratio and the loss of 
36.7 acres of Mature RAFSS shall be mitigated at a 1: 1 ratio 
through the preservation and/or restoration and enhancement of a 
minimum of 85.3 acres of low quality RAFSS habitat to high quality 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

RAFSS habitat to the southeast of the Project boundary or within 
the Mill Creek corridor shown on FEIR Attachment C, Exhibit 1. The 
preservation and/or restoration and enhancement of the 85.3 acres 
of low quality, primarily intermediate RAFSS habitat along Mill 
Creek will provide a biologically superior preservation alternative to 
the existing mature RAFSS habitat on-site. The restoration and 
enhancement of RAFSS habitat will be detailed in a Habitat 
Mitigation and Monitoring Plan (HMMP) that will be prepared as 
part of the regulatory permitting process for impacts to 
jurisdictional waters and RAFSS habitat under jurisdiction of USACE 
and CDFW, as well as part of an Individual Take Permit (ITP) 
needed to address the loss of SBKR critical habitat through a 
Section 7 Consultation between the USACE and CDFW. The HMMP 
and ITP will include a management plan for all RAFSS habitat found 
along the Harmony project site's southern boundary and will be 
coordinated with the conservation planning efforts currently being 
finalized under the Upper Santa Ana River Wash Plan HCP. If at the 
time mitigation is implemented, there is not 85.3 acres of RAFSS 
habitat within the above speCified areas, then the shortfall in 
acreage shall be achieved through purchase of RAFSS habitat 
within the Cajon Creek Conservation Bank or other approved 
mitigation bank and/or payment into the Riverside-Corona 
Resource Conservation District in-lieu fee program (or other 
approved in-lieu fee program) established for RAFSS habitat, 
subject to the approval of USACE. USFWS and CDFW. [AR 582, 
16670.] 

However, this mitigation measure contains language which seems to 

19 
mitigation by relying on the development of crucial aspects of the mitigation i 

subsequent management plans such as the Habitat Mitigation and Monitoring Plan, th 
20 

21 
Individual Take Permit, and the Upper Santa Ana River Wash Plan HCP. [Jd,] (See, Sa 

Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.AppAth 645, 671.) 
22 

23 
In San Joaquin Raptor Rescue Cente0 the court found that "[t]he success 0 

failure of mitigation efforts in regard to impacts on such vernal pool species may largel 
24 

depend upon management plans that have not yet been formulated, and have not been 
25 

subject to analysis and review .... " (San Joaquin Raptor Rescue Ctr. v. County of Merced 
26 

27 

28 

supra, 149 Cal.AppAth at p. 670.) As a result, the court found this type of mitigation 

measure to be improper. 
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1 CEQA Guidelines §15126.4(a)(1)(B) provides in relevant part: "Formulation 0 

2 mitigation measure should not be deferred until some future time. However, measure 

3 may specify performance standards which would mitigate the significant effect of th 

4 project and which may be accomplished in more than one specified way." Courts hav 

5 held that mitigation measures which require future surveys and management plans fo 

6 wildlife species render the E1R inadequate due to an improperly deferred analysis. (Sa 

7 Joaquin Raptor Rescue Center v. County of Merced, supra, 149 Cal.App.4th at pp. 670 

8 672; Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 280-281.) I 

9 addition, it has been held that conditioning a MND on another agency's future review 0 

10 environmental impacts, without evidence of the likelihood of effective mitigation by tha 

11 agency, is not sufficient to support a determination by the lead agency that potentiall 

12 significant impacts will be adequately mitigated. (Sundstrom v. County of Mendocin 

13 (1988) 202 Cal.App.3d 296, 308.) "[D]eferring evaluation of environmental impa 

14 until after the adoption of the negative declaration would amount to a post ho 

15 rationalization and would improperly skirt the required procedure for public review an 

16 agency scrutiny of potential environmental impacts." (1 Kostka & Zischke, supra, § 

17 6.73, citing to Sundstrom v. County of Mendocino, supra, 202 Cal.App.3d 296.) 

18 Here, in the current litigation, the FE1R refers to the "Draft Upper Santa Ana 

19 River Wash Land Management Plan and Habitat Conservation Plan", wherein the pia 

20 area "lies immediately north of the Santa Ana River Woolly Star Preserve Area, and 

21 occupies the Santa Ana River streambed and wash south of Greenspot Road in the Ci 

22 of Highland." [AR 16635.] The FE1R goes on state that the San Bernardino Valle 

23 Water Conservation District is the lead agency in finalizing the Habitat Conservation 

24 Plan ("HCP"), and is joined by several other agencies, including the City of Highland. 

25 [Jd.] Notably, the FE1R states that the Upper Santa Ana River Wash Land Managemen 

26 Plan "should authorize an individual take permit within the next two years for impa 

27 to California gnatcatcher, SBKR, woolly star and slender-horned spineflower." [Id., 

28 emphasis added.] Therefore, although City claims MM B10-2 will reduce certain impact 
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1 to less than significant levels, the mitigation measure is based, in part, on a 

2 management plan which has yet to be completed. 

3 Similarly, regarding the Habitat Conservation Plan ("HCP"), the FEIR states tha 

4 in the preceding two years, the County of San Bernardino had been hosting several 

5 preliminary planning meetings with various individual, agencies, and organizations t 

6 receive input regarding the development of the HCP. Notably, the FEIR then states: 

7 "Although the proposed Project area would be expected to be within the County's [HCP] 

8 

9 that USFWS will issue an individual take time in th 

10 foreseeable future. [AR 16635-36.] As a result, as noted above, MM BIO-2 is partiall 

11 based on a management plan and permitting structure which has not yet been full 

12 developed. 

13 City has not provided any reason for the deferral of the formulation of th 

14 performance standards of MM BIO-2 to future management plans. As a result, it i 

15 found that the FEIR has improperly deferred the formulation of adequate mitigation 

16 measures for RAFSS, and the writ will be granted on this issue. 

17 RSS Habitat. Petitioners contend the EIR improperly fails to provide an 

18 mitigation measures for the 458.8 acres of Riversidean Sage Scrub ("RSS") habitat tha 

19 will be lost through Project development. [AR 16615-16, 16656-58.] According t 

20 Petitioners, RSS is a sensitive plant community, and although the FEIR notes that th 

21 loss of this habitat "would be considered adverse," it found that the impacts were les 

22 than Significant, and thus no mitigation was required because the habitat was no 

23 functioning as, nor was likely to develop into, a "mature" RSS habitat. [AR 16625.] 

24 Petitioners argue that CDFW stated it disagreed with the FEIR's conclusion, and 

25 commented that the RSS habitat has biological value because it provides habitat fo 

26 wildlife species that are either currently present on the Project Site or have the potential 

27 to occur within the Project Site. [AR 16340-41.] As a result, the CDFW strongl 

28 recommended that the FEIR should set forth a mitigation measure to offset the loss 0 

the RSS habitat. [AR 16341.] Similarly, the County of San Bernardino also commented 
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that there was a functioning RSS habitat on the Project Site, and based on it 

observation of diverse plant life and wildlife, development of the Project "would create a 

permanently significant impact." [AR 16201.] 

Petitioners contend City has not addressed all of the evidence. Petitioners not 

that although the FEIR states that sensitive habitats, like RSS, "are not necessaril 

afforded legal protection unless they support protected species" [AR 16625], the FEI 

goes on to state that "potential impacts to [sensitive habitats] may increase concern 

and mitigation suggestions by resource agencies." [Id.] Moreover, Petitioners note th 

FEIR adopts as a threshold of significance whether the Project would "have a 

substantial adverse effect on any ... sensitive natural community identified in local 0 

regional plans, policies, regulations, or by the California Department of Fish and Wildli~ 

.... " [AR 16632.] Petitioners contend this includes RSS habitat, and note that the FEI 

acknowledges one of the plant communities considered sensitive by CDFW is the RS 

habitat. [AR 16653.] In citing to the FEIR's findings that the loss of RSS habitat would 

be adverse but less than significant, Petitioners note CDFW opines that the total loss 0 

RSS habitat should be considered a significant impact. [AR 16340-41.] Petitioners argu 

that as the agency with jurisdiction over wildlife resources, CDFW is qualified to rende 

an expert opinion on the biological resources affected by the Project, and therefore, 

CDFW's comments support the argument that the Project exceeds the adopted 

threshold of significance, and thus, mitigation is required. [AR 16632.] 

Petitioners' arguments are unavailing. As correctly noted by City, the RS 

habitat is considered a "sensitive habitat," not a "critical habitat," and as a result it i 

not entitled to protection unless it supports "protected species." [AR 16625.] City note 

that the FEIR properly determined the Project Site contains 673.5 acres of RSS, but tha 

the 485.8 acres that will be lost through development of the Project has a history 0 

"extensive disturbance", and therefore, has limited biological value. [AR 12619, 14677 

80, 16656, 19901.] Conversely, the majority of the 55.5 acres of mature RSS presen 

on the Project Site will be preserved within a large open space area, and an additional 
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1 132.1 acres of disturbed/successional RSS habitat and highly disturbed RSS habitat wil l 

2 be avoided during development of the Project. [AR 407.] 

3 Although CDFW commented that the loss of the RSS habitat would be significan 

4 because of the presence of certain wildlife species [AR 16340-41], the underlyin 

5 surveys actually found that several special-status plant and animal species are absen 

6 from this disturbed RSS habitat, and as a result, the loss of this habitat would have a 

7 less than significant impact. [AR 408, 19620, 19727-35, 19815-24, 19861-19938.] Fo 

8 instance, the underlying study found that the undisturbed RSS areas had "low potential 

9 to support the federally threatened coastal California gnatcatcher." [AR 19608.] Th 

10 study also found that although nine of the recognized special status wildlife specie 

11 (Southern California rufous-crowned sparrow, silver legless lizard, orangethroa 

12 whiptail, northern red-diamond rattlesnake, loggerhead shrike, coast horned lizard, San 

13 Diego horned lizard, western spadefoot, and Lawrence goldfinch) are either present, 0 

14 have the potential to be present, within the RSS habitat, "all of these species are als 

15 known to utilize the adjacent RAFSS habitats found along the western and souther 

16 boundaries of the [P]roject [S]ite." [AR 16652, 19631.] 

17 The FEIR also found that of the 55.5 acres of previously undisturbed mature RS 

18 habitat, the Project will eliminate only 3.6 acres of it and this disturbance would b 

19 considered less than significant. [AR 407, 16656.] Although approximately 489.4 acre 

20 of RSS habitat will be lost through development, it was found these are areas with a 

21 history of extensive disturbance due to previous agricultural activities and borro 

22 activities, and it would take substantial restoration and enhancement efforts to return i 

23 to a fully functioning RSS habitat. [AR 408.] As a result, it was concluded this highl 

24 disturbed RSS habitat had limited function, its loss would be considered a less tha 

25 significant impact, and therefore, no mitigation is required. [AR 408.] However, "51. 

26 acres of mature RSS habitat will be preserved through compliance with the Project' 

27 condition of approval requiring a dedication of development rights which will restric 

28 development and establish an endowment to fund the long-term managemen 

activities." [AR 406-407, 572-573.] 
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1 Substantial evidence supports the finding in the FE1R that the Project will resul 

2 in a less than significant impact to the RSS habitat. The FE1R sufficiently analyzed 

3 whether the Project would impact almost two dozen special status wildlife species tha 

4 are present or could occur in the RSS habitat. [AR 14679-80, 16340-41, 16652-53, 

5 16656.] As a result, substantial evidence supports City's finding that the Project will 

6 have less than significant impacts to the RSS habitat, and therefore, no mitigation 

7 measures are required. [AR 28984.] Accordingly, the writ on this issue will be denied, 

8 and it is found that the FE1R properly analyzes and mitigates the impacts of the Projec 

9 to RSS habitat. 

10 Crafton Hills Wildlife Corridor. Petitioners contend the Project adversely affect 

11 an existing wildlife corridor that traverses the Project Site. [AR 15698.] Petitioners not 

12 the RDE1R acknowledges the "Crafton Hills Linkage" and that it is used for localized 

13 movement by mule deer, mountain lion, bobcat, badger, and other small mammals. [A 

14 16661-62.] According to Petitioners, the FE1R proposes the development of a ne 

15 wildlife corridor along the eastern border of the Project Site to mitigate for the loss 0 

16 the existing Crafton Hills Linkage, and asserts that this mitigation measure - known a 

17 MM B10-6 - will assure the long-term continuity of this new corridor. [AR 16663.] 

18 However, Petitioners argue MM BI0-6 does not assure the long-term continui 

19 of the wildlife corridor. [AR 16671-74.] According to Petitioners, MM B10-6 sets forth 

20 standards for the initial monitoring of the corridor for a period not to exceed five years, 

21 but it does not propose any effective monitoring for the long-term suitability of wildlif 

22 movement through this area. [AR 16672-74.] Petitioners contend beyond the five-yea 

23 period, there is nothing in the FE1R which requires the achievement of any performanc 

24 standard with regards to wildlife movement through the Project Site, including that an 

25 corrective action be taken if it is determined the corridor is not functioning as intended 

26 or to abate any adverse influences such as trash, structures, domestic animals, 0 

27 incompatible plant species. Moreover, Petitioners note the Applicants are required t 

28 fund the mitigation monitoring program for only five years, and there is no long-ter 

funding mechanism for the maintenance of the proposed wildlife corridor. As a result, 
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1 Petitioners argue the Project will result in long-term and permanent adverse impacts t 

2 wildlife, but the FEIR only proposes a short-term mitigation measure and there is n 

3 evidence showing that MM BIO-6 is effective or enforceable. [AR 16155, 16328, 16306.] 

4 Petitioners cite to the comments submitted by various agencies regarding thi 

5 issue. Petitioners note CDFW commented that the time span of MM BIO-6 "may b 

6 insufficient to adequately assess the success and/or failures of the wildlife movemen 

7 corridor," and therefore, the agency "strongly recommends that the MM BIO-6 include 

8 contingency that the project applicant will continue to fund and implement th 

9 monitoring program should data support the need." [AR 16339-40.] In addition, COF 

10 purportedly indicated it was concerned with the "independence and qualifications of th 

11 Advisory Committee" tasked with monitoring the proposed wildlife corridor. [AR 16340, 

12 16674.] Petitioners contend other agencies, such as the USFWS and the Santa Ana 

13 Regional Water Quality Control Board also expressed concerns regarding the proposed 

14 mitigation measure. [AR 15878-79, 16177.] Petitioners argue that such an 

15 unenforceable and short-term mitigation measure violates CEQA. 

16 In opposition, City contends the issues surrounding the wildlife corridor and 

17 wildlife movement through the Project Site were thoroughly analyzed during the Projec 

18 review process. City notes that Petitioners only challenge a limited portion of MM BIO-6 

19 regarding some of the short-term aspects of the mitigation measure as well as th 

20 monitoring of the long-term continuity of the proposed corridor. According to City, 

21 Petitioners have essentially conceded that most of the findings and analysis in the FEI 

22 on this issue comply with CEQA. City argues that Petitioners' limited challenge should b 

23 denied because Petitioners failed to discuss all of the evidence favorable to City, and 

24 why it is lacking. In support, City cites to Defend the Bay v. City of Irvine (2004) 11 

25 Cal.App.4th 1261. 

26 City contends that substantial evidence supports the FEIR's analysis and 

27 conclusion that the Project, with mitigation, will have less than significant impacts on 

28 the Crafton Hills Wildlife Corridor. Moreover, City notes that the wildlife corridor is no 

actually contained within the Project Site, but rather is located along the eastern 
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1 boundary. [AR 28998.] In addition, City contends the Project provides for a significan 

2 buffer from adjacent open space areas, and the DEIR also incorporated a limited 300 

3 foot wide "on-site wildlife corridor." [AR 15991, 16895.] According to City, the RDEI 

4 explains that the proposed wildlife corridor is wider than the existing corridor, and th 

5 Project's biological experts determined this proposal would "provide wildlife movemen 

6 opportunities that are equal to or better than existing conditions by eliminating huma 

7 interference and providing ample cover for traveling animals." [AR 28999.] 

8 City goes on to contend that MM BIO-6 was proposed in order to ensure les 

9 than significant direct, indirect, and cumulative impacts on the wildlife movemen 

10 through the Project site. [AR 585-588.] City notes MM BIO-6 contains six subsection 

11 which establish performance standards regarding corridor design, habitat quality and 

12 maintenance, long-term management and the initial monitoring program - whic 

13 includes specific standards that will be tracked under the overall monitoring plan. [A 

14 585-588.] Moreover, City points to the portion of the FEIR which discusses th 

15 "[dedication of] development rights (which provides the same legal protections as 

16 Conservation easement) over the designated Natural Open Space areas and th 

17 mechanism for establishing an endowment to fund the long-term managemen 

18 activities." [AR 16222.] According to City, this obligation is an express condition of th 

19 issuance of a building permit for the Project, and it has been incorporated into th 

20 Mitigation Monitoring Report Program ("MMRP"). [AR 572-73, 603.] As a result, it wa 

21 found that the Project must provide an endowment, and the Development Agreemen 

22 contains this obligation. [AR 276, 397, 408, 508.] 

23 City disputes Petitioners' assertion that the monitoring plan has a five-year tim 

24 limit. According to City, the Project will not be completed for at least 12 years afte 

25 construction commences, and MM BIO-6 requires that the monitoring plan will occur fo 

26 five years after construction is completed. [AR 587, 16672.] Moreover, City notes MM 

27 BIO-6 ensures the long-term protection of the proposed wildlife corridor by setting fort 

28 criteria addressing long-term requirements for wildlife movement, retention and 

restoration of habitat, and reduction of impediments and encroachments due to human 
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1 activity in the area. [AR 586-87, 30294.] As a result, City argues substantial evidenc 

2 supports the enforceability and sufficiency of MM BIO-6 to reduce the Project's impact 

3 on the wildlife to less than significant levels. 

4 In reply, Petitioners contend they have sufficiently set forth the relevan 

5 evidence. More substantively, Petitioners note City's failure to refute the assertion tha 

6 MM BIO-6 does not ensure the long-term success of the Crafton Hills Wildlife Corrido 

7 because the monitoring program is limited to five years, and there is no fundin 

8 mechanism beyond that period. [AR 16672-74.] Petitioners also challenge City' 

9 assertion that there are performance standards for the initial mitigation measure, and 

10 note CDFW commented that MM BIO-6 should include a contingency that th 

11 monitoring program be funded and implemented beyond the stated five-year period. 

12 [AR 16339-40.] In addition, Petitioners contend City is wrong about the five-year perio 

13 commencing after the grading permit is issued for the final phase of the Project. 

14 Instead, Petitioners contend MM BIO-6 states the "long-term management plan" will b 

15 in effect "for a period not to exceed five years after Project completion." [AR 16458-64, 

16 16673-74.] As a result, Petitioners argue MM BIO-6 will be implemented in conjunction 

17 with the final phase of the Project, and will only be funded for a period of five years. 

18 [AR 16674.] 

19 Merits. Petitioners' arguments are not well taken. Public Resources Code section 

20 21081.6 provides in relevant part that a "public agency shall adopt a reporting 0 

21 monitoring program for the changes made to the project or conditions of projec 

22 approval, adopted in order to mitigate or avoid significant effects on the environment.' 

23 (Pub. Res. c., § 21081.6, subd. (a)(l).) In addition, the "public agency shall provid 

24 that measures to mitigate or avoid significant effects on the environment are full 

25 enforceable through permit conditions, agreements, or other measures." (Pub. Res. C. 

26 § 21081.b, subd. (b).) However, the statute does not specify the required duration 0 

27 monitoring or reporting, but rather, provides that "[t]he reporting or monitorin 

28 program shall be designed to ensure compliance during project implementation." (Pub. 

Res. c., § 21081.6, subd. (a)(l).) Similarly, the CEQA Guidelines only provide tha 
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1 "'[m]onitoring' is generally an ongoing or periodic process of project oversight," and it i 

2 "suited to projects with complex mitigation measures, ... which may exceed th 

3 expertise of the local agency to oversee, are expected to be implemented over a period 

4 of time, or require careful implementation to assure compliance." (Guidelines, § 15097, 

5 subd. (c).) 

6 Here, in this litigation, City adopted MM BIO-6 to mitigate the identified impact 

7 to wildlife movement in the corridors adjacent to the Project Site. The study underlyin 

8 the FEIR states that "a proposed wildlife corridor was selected in cooperation with local 

9 wildlife biologists familiar with movement corridors through the project site," and th 

10 corridor is to meet certain enumerated criteria. [AR 28999.] More importantly, certain 

11 performance standards are also set forth to select the locations of the wildlife corridors, 

12 and these performance standards "will continue to be used to determine its design, a 

13 well as to implement an effective monitoring/adaptive management program to ensur 

14 its long-term suitability for providing movement opportunities and connectivity 

15 wildlife between the San Bernardino Mountains and the Crafton Hills." [AR 29003.] 

16 The six performance standards address: the width of the proposed wildlif 

17 corridor, maintenance of the vegetation that comprises the habitat, the sufficiency 0 

18 the corridor to support the demand for certain wildlife movement, and the sufficiency 0 

19 the location and design of the corridor. [AR 29003-004.] Performance Standards Nos. 

20 and 6, which address the long-term management of the wildlife corridor, provide a 

21 follows: 

22 5. Long-term management guidelines will be specified and will include: 

23 

24 

25 

26 

27 

28 

a. Maximize land uses adjacent to the corridor that reduce 
human impacts to the corridor. 

b. Do not allow housing or other impacts to project into the 
corridor to form impediments to movement and increase 
harmful edge effects. 

c. Strict lighting restrictions for house adjacent to the 
corridor to prevent light pollution into the corridor will be 
imposed. Lights must be directed downward and away 
from the corridor. 
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d. No domestic pets, off-road vehicles, or recreational 
activities will be allowed in the corridor. 

e. No feeding of wildlife animals will be allowed; and 
f. Landowners adjacent to the corridor will be educated 

about the presence of the wildlife corridor and 
restrictions regarding the use of the area. " 

6. A monitoring program will be included in the long-term management 
plan that will ensure the proposed corridor is providing suitable habitat 
and that it is functioning and providing wildlife movement 
opportunities. The monitoring program will assess animal use of the 
corridor both before, during and post construction of the project for a 
period not to exceed five years after project completion. The 
monitoring program will be funded for five years by the Project 
Applicant. The monitoring program shall be overseen by the City and 
an Advisory Committee of 5, including a City designee, an Applicant 
deSignee, the Project biologist, and additional members mutually 
selected by the City and Applicant. The AdviSOry Committee shall 
submit annual reports to the City. If a majority of the Advisory 
Committee members determine that the wildlife corridor is not 
functioning in accordance with the performance standards listed 
below, the Advisory Committee may require the implementation of 
adaptive management provisions, which shall be selected by a majority 
of the Advisory Committee members, in consultation with the City and 
the Project Applicant. [AR 29004-005, 412-415.] 

18 Subsequently, in the Errata to the FEIR, Performance Standard No. 6 was amended t 

19 state that the initial monitoring program would be" for a period of five years post 

20 construction, and "[a] long-term monitoring program will be implemented beyond th 

21 initial five-year monitoring period to assess wildlife movement in the corridor." [A 

22 30294.] 

23 Regarding the monitoring program outlined in Performance Standard No.6, 

24 specific performance standards are set forth with regards to the biological monitoring: 

25 (1) exotic vegetation in the corridor cannot exceed 30 percent as measured against th 

26 baseline conditions; (2) overall plant structure and diversity will be maintained a 

27 baseline levels, and should not deviate from baseline conditions by over 20 percent; (3 

28 wildlife entry into and movement through the corridor should continue at, or exceed, 

baseline levels, and a drop of 20 percent in the use of the corridor should b 
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investigated to explain the decrease and/or develop corrective actions for impacts tha 

occur within the corridor; (4) openness of vegetation in the corridor is to be maintaine 

at baseline levels, and an increase or decrease in plant density that exceeds 10 percen 

will be investigated to either explain the change or determine if corrective measures ar 

needed; and (5) external factors, such as lighting and the use of the existing at-grad 

road crossings, that must remain in place to provide access to residences east of th 

Project Site will be assessed annually against wildlife movement levels through th 

corridor to determine if these impacts are having an adverse effect on the wildlife us 

of the corridor, and a 20 percent decrease will be investigated to either explain th 

change and/or develop corrective actions that can be feasibly implemented. [AR 29005, 

412-415.] 

In response to comments from the Tri-County Conservation League, City stated 

it believed the five-year period identified in the mitigation measure is "an adequate tim 

period for monitoring the corridor because the east end of the site is already used b 

wildlife." [AR 16221.] City also noted it "will require, as a condition of approval, a 

dedication of development rights (which provides the same legal protections as a 

Conservation Easement) over the designated Natural Open Space areas and th 

mechanism for establishing an endowment to fund the long-term management activitie 

will be negotiated with all involved parties and ultimately recorded prior t 

commencement of vegetation clearance .... " [AR 16221-222.] 

City's decision to require initial monitoring of the wildlife corridor for five year 

after completion of the Project is within standard parameters for mitigation monitoring. 

Generally, with this type of monitoring program, if monitoring or reporting during th 

determined period of operation does not reveal any problems, then the agency shoul 

be able to dispense with further monitoring requirements. (See, 2 Kostka & Zischke, 

supra, at § 18.11.) However, it is also standard for the agency to retain the power t 

enforce the mitigation measures and conditions of approval if problems come to th 

agency's attention. (ld.) A requirement for lifetime mitigation monitoring is usuall 

unnecessary and unduly burdensome. (ld.) 
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Here, MM BIO-6 provides for a five-year monitoring period, and the enumerated 

Performance Standards also allow City to retain power to enforce the mitigation 

measure, and take action if it appears there is a problem with the operation of th 

proposed wildlife corridor. Moreover, the amended Performance Standard No. 

contemplates a long-term monitoring program. This is sufficient mitigation for th 

identified impacts, and City has demonstrated there is substantial evidence to suppo 

its decision to adopt MM BIO-6. Therefore, the writ on this issue will be denied. 

D. Earthquake Risk Impacts 

Petitioners assert that the Project Site is "situated in a seismically active region,' 

but unlike most developments in Southern California, the northern one-half of th 

Project Site is located within the state-designated San Andreas Earthquake Fault Zone 

which is an Alquist-Priolo Zone. [AR 16713-16.] In addition, Petitioners contend th 

Project Site is criss-crossed by several strands of the active San Andreas fault, with fou 

faults mapped within the Project Site, and yet another fault identified in the souther 

half during the Applicant's field investigation. [AR 16725-26 (Appendix F.1).] 

Petitioners note, however, that the FEIR concludes that only two faults exist and the 

are not active as defined by the State of California, and that since the earthquake faul 

zone extends beyond the Project Site, then "it is still considered possible that an activ 

fault could immediately exist outside the [Project Site]." [AR 16726-27, 16714-16.] 

Petitioners note that the FEIR's adopted threshold of significance for hazard 

impacts includes whether the Project would expose people or structures to potential 

substantial adverse effects, including the risk of loss, injury, or death involving: (i 

rupture of a known earthquake fault, as delineated on the most recent Alquist-Priol 

Earthquake Fault Zoning Map ... or based on other substantial evidence of a know 

fault; (ii) strong seismic ground shaking; (iii) seismic-related ground failure, includin 

liquefaction; and (iv) landslides. [AR 16719.] According to Petitioners, however, th 

conclusion that the Project will result in less than Significant impacts is not supporte 

because the Project actually does expose people and structures to the "potential fo 

substantial adverse effects" due to its close proximity to earthquake faults. [AR 38149 
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1 50.] Petitioners argue that the Project meets the adopted threshold of significanc 

2 because it involves placing houses within the San Andreas Earthquake Fault Zone an 

3 within 1.4 miles of the San Andreas Fault. [AR 16714-19.] 

4 Petitioners challenge the FEIR's assertion that the impacts are less tha 

5 significant because Mitigation Measure GEO-1 ("MM GEO-1") requires a structura 

6 setback that extends 50 feet south of the "area of investigation." [AR 16726-28, 

7 16733.] Regarding MM GEO-1, Petitioners argue it is not clear from the record that th 

8 50-foot setback requirement sufficiently encompasses the entire area contained with 

9 the earthquake fault zone, and notes the FEIR concedes certain areas have not ye 

10 been investigated. [AR 16716, 16728.] Moreover, Petitioners contend the stated 

11 setback requirement is subject to "elimination" if a future fault investigation of th 

12 northern portion of the Project Site demonstrates "that active faulting is not present.' 

13 [AR 16727, 16733.] 

14 Petitioners argue this mitigation approach violates CEQA because it is imprope 

15 to postpone the formulation of mitigation measures. In citing to POET, LLe, supra, 21 

16 Cal.App.4th at 735, and Sacramento Old City Assn v. City Council (1991) 22 

17 Cal.App.3d 1011, Petitioners contend there is no reason why the geologic repo 

18 referenced in MM GEO-1 cannot be prepared at the time of Project approval. In 

19 addition, Petitioners contend City has not established any objective performance criteria 

20 for measuring whether the stated goal will be achieved, but rather, has only provide 

21 the rather vague requirement that the future geologic report "define and delineate an 

22 hazard of surface fault rupture sufficiently to prevent the placement of structures fo 

23 human occupancy across the trace of active faults." [AR 16733.] According t 

24 Petitioners, structures are not expressly prohibited in the setback, but rather, ar 

25 allowed if there is "documentation" of "hazard risk sufficiency" to an unknown standard. 

26 [Id.] Petitioners argue the FEIR cannot be properly and adequately evaluated if th 

27 mitigation measures are not set forth at the time of Project approval. 

28 Lastly, Petitioners note that the FEIR has concluded the entire Project Site i 

located within a high liquefaction susceptibility area, and that the northern portion is i 

-57-



. , 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a landslide hazard zone. [AR 16739-40.] However, Petitioners argue that although th 

FEIR concludes the impacts are less than significant with the implementation 0 

Mitigation Measure GEO-2 ("MM GEO-2"), the mitigation measure only requires a 

"updated geotechnical report" prior to the issuance of a grading permit. [AR 16733-74.] 

According to Petitioners, this represents improper deferred analysis, and will no 

necessarily result in any mitigation of the impacts. 

In opposition, Applicants agree that the Project is located in a "seismically activ 

region," and note the various studies and analyses contained in the FEIR. [AR 15637, 

16713, 20722-20898.] According to Applicants, in evaluating the threshold 0 

Significance, City considered the Project Site, geotechnical reports, the design of th 

Project, and the applicable regulatory requirements, and then adopted certain 

conditions of approval and incorporated expert recommendations into MM GEO-1 and 

MM GEO-2. Applicants contends that substantial evidence supports City's finding tha 

"no development will occur on an active fault and the potential adverse impacts related 

to the same will be less than significant," and that the substantial adverse impact 

arising from seismic shaking "will be reduced to a less than significant" level. [AR 424 

27.] 

Applicants contends there is considerable "detailed information on geologi 

conditions" in the Revised Fault Investigation Report and the Revised Prelimina 

Geotechnical Investigation Report. [AR 20722-20933.] According to Applicants, th 

scope of work in these reports includes field exploration, excavation, aerial 

photographs, laboratory testing, and engineering analyses, and the experts were taske 

with locating previously mapped faults, evaluating the activity of any identified faults, 

and considering Project Site-specific conditions as reflected in prior studies. [AR 20725 

32, 20824-98.] Based on this information, expert opinions and recommendations wer 

rendered on the seismic hazards and the feasibility of development of the Project Site. 

[AR 20725-32, 20824-98.] 

Applicants concede the FEIR discloses that the Project Site may experjenc 

moderate to strong ground-shaking due to seismic activity along local faults, and tha 
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1 the northern portion of the Project Site is identified as an Alquist-Priolo Zone for th 

2 San Andreas Fault.6 [AR 16713-20.] However, Applicants note that the FEIR's map 

3 establish that the entire Alquist-Priolo Earthquake Fault Zone is not actually a fault, bu 

4 rather, consists of three potential Project Site faults that are merely erosional feature 

5 that do not create a seismic risk and two potential Project Site faults that are no 

6 considered active. [AR 824, 16109, 16714-16, 20726, 20827, 20848.] Applicants not 

7 that even though their experts determined that most of the Project Site would no 

8 require a structural setback, all development will still have to comply with all applicabl 

9 City Codes, Project Design features, and the California Building Code's requirements fo 

10 Seismic Zone 4 - the most earthquake-prone designation. [AR 16720-25.] In addition, 

11 Applicants note the Project must also comply with the adopted conditions that mandat 

12 compliance with the Geotechnical and Fault Investigation Reports. [AR 605 (Condition 

13 B1 and B2.).] 

14 In pointing to Figure 5.6-3 in the FEIR, Applicants assert that most of the Projec 

15 Site outside of the area of investigation studied in the Revised Fault Investigation 

16 Report is planned for natural open space and other areas without structures intende 

17 for human occupancy. [AR 16728, 20826.] Applicants also note the disclosure in th 

18 FEIR that in certain Project phases, structures could be built outside of the report's area 

19 of investigation -- structures which are intended for human occupancy. [Jd.] According 

20 to Applicants, in that instance, any proposed structure that falls within this catego 

21 must prepare a separate geotechnical investigation to identify any active fault, and 

22 there must be a 50-foot structural setback. 

23 In addition, Applicants contend City, in an abundance of caution, also imposed 

24 MM GEO-1, which places a moratorium on locating structures within the entire Proje 

25 Site outside the area of investigation plus an adjacent additional buffer area. Under MM 

26 GEO-l, a structural setback of 50 feet must be in place before a grading permit can b 

27 

28 6 The Alquist-Priolo Earthquake Fault Zoning Act provides for a state designation that is used as a plannin 
tool to identify areas where geologic testing is required to ensure building construction does not occur on an activ 
fault. It also prohibits structures for human occupancy from being located within 50 feet of an active fault. [A 
16719-20.] 

-59-



.~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

issued, and even though the Revised Fault Investigation Report did not find an activ 

fault in or adjacent to the additional buffer zone, City is requiring the Project to compl 

with the Alquist-Priolo requirements ,as if an active fault did exist. [AR 593, 16716, 

16726.] Applicants further note that City also imposed MM GEO-2 requiring an updated 

geotechnical report evaluating the construction documents before the issuance of an 

grading permits. [AR 593.] Accordingly, Applicants contend there is substantial evidenc 

supporting the FEIR's conclusion that the Project will have less than significant impact 

with respect to seismic hazards. 

In reply, Petitioners contend that Applicants have ignored whether the significan 

seismic impacts are adequately mitigated. Petitioners note that although the FEI 

asserts the faults documented on the Project Site do not pose a seismic risk, the FEI 

also states that the earthquake fault zone extends beyond the Project Site, and 

therefore, it is possible that an active fault may exist in that area. [AR 16715-16, 

16727.] Moreover, Petitioners note Applicants' admission that the FEIR discloses tha 

structures may be built in portions of the Project that are outside the area 0 

investigation, and therefore, MM GEO-1 requires a future investigation demonstrating 

that active faulting is not present prior to development. [AR 16716, 16727-28.] As 

result, Petitioners argue the Project permits development within fault-designated area 

that have yet to be investigated for seismic risk, and the FEIR impermissibly defers th 

analysis of that risk to a future date in violation of CEQA. In addition, Petitioner 

contend the record strongly suggests that MM GEO-1 does not apply to the entirety 0 

the earthquake fault zone, and therefore, there is not a moratorium on development i 

areas within the fault zone, as claimed by Applicants. [AR 16733.] Petitioners argu 

that seismic risk should be fully evaluated prior to Project approval, or alternatively, 

mitigation measures should include the entirety of the area deSignated for fault risk. 

Merits. Neither the CEQA statutes nor the CEQA Guidelines contain specifi 

provisions for evaluating seismic safety impacts relating to proposed projects.? [1 

7 It should be noted, however, that the checklist form in CEQA Guidelines Appendix G includes several 
questions relating to seismic safety and whether a project may increase exposure of people to risks such a 
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Kostka & Zischke, supra, § 13.66A.] However, the seminal case of Oak/and Heritag 

Alliance v. City of Oakland (2011) 195 Cal,AppAth 884 discusses the formulation 0 

mitigation measures in an EIR for potentially significant seismic hazards. 

In Oak/and Heritage, the EIR revealed the project site was located near tw 

active fault lines that presented potentially Significant seismic hazards, including "th 

potential for strong ground shaking," and the report concluded that if a majo 

earthquake occurred in the region, the "ground shaking could potentially injure peopl 

and cause collapse or structural damage to proposed structures." (Id at pp. 888-889. 

The impacts were categorized as "potentially Significant." (Ibid.) The EIR purported t 

provide the geotechnical engineers with a broad understanding of the site conditions, 

including anything which could be problematic from a soils engineering perspective. 

(Ibid) The report also stated that, based on the master plan-level geotechnical 

investigation, the developer would prepare a site-specific investigation for each sit 

area "in accordance with applicable City ordinances and policies and consistent with th 

most recent version of the California Building Code," and which would be reviewed by a 

project structural engineer and a registered geotechnical engineer, and submitted t 

the City Building Services Division "to ensure compliance with the applicabl 

geotechnical investigation and other applicable Code requirements." (Id. at p. 894.) 

After the EIR was certified, the petitioner filed a petition for writ of mandat 

arguing, in part, that the EIR had "improperly deferred mitigation of the seismic effec 

of the project [by] ... leav[ing] to the future the formulation of mitigation measures fo 

seismic impacts, and fail[ing] to set objective performance standards for such 

mitigation." (Oakland Heritage, supra, 195 Cal,AppAth at p. 906.) 

The appellate court disagreed with petitioner, and concluded that under the legal 

framework applicable to the mitigation of potentially significant environmental impacts, 

the EIR sufficiently addressed the seismic impacts. The court noted that the EI 

"discussed the statutes and regulations aimed at increasing seismic safety," an 

earthquakes and liquefaction. (1 Kostka & Zischke, supra, § 13 .66A, citing to CEQ A Guidelines Appdx. G(VI 
(Geology and Soils).) 
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1 "discussed the responsibilities of the engineers and building officials and the processe 

2 to ensure that site investigations, grading, and construction are completed i 

3 accordance with the laws designed to protect the public and property from the effect 

4 of earthquake shaking and ground failure." (Oakland Heritage, supra, 195 Cal,App.4th 

5 at pp. 907-909.) In addition, the court noted that the "preparers of the EIR" had relie 

6 on an initial "Geotechnical Investigation" and committed themselves to conduct a mor 

7 thorough "site-specific investigation" that would be used to formulate the final 

8 structural designs. (Id. at pp. 909-910.) The court held that the "mitigation measures ... 

9 [fJeli squarely within the rule ... that 'when a public agency has evaluated th 

10 potentially significant impacts of a project and has identified measures that will mitigat 

11 those impacts,' and has committed to mitigating those impacts, the agency may defe 

12 precisely how mitigation will be achieved under the identified measure pending furthe 

13 study." (Id. at p. 910.) 

14 Here, in the current litigation, the FEIR discusses the Alquist-Priolo Earthquak 

15 Fault Zoning Act, the Seismic Hazard Mapping Act, the California Building Code, and th 

16 City of Highland Municipal Code, as well as the goals set forth in the City of Highlan 

17 General Plan, with regards to the regulation of seismic hazards for the Project. [A 

18 16719-24.] The FEIR also sets forth the following relevant Project Design Features:8 

19 • A grading p~rmit shall be obtained from the City of Highland; 

20 Prior to initial grading activities, a detailed geotechnical study shall b 

21 prepared to analyze on-site soil conditions and slope stability. 

22 The Revised Fault Investigation Report identified five faults - four previously discovere 

23 faults, and one previously unmapped fault. [AR 16726.] However, none of them wer 

24 found to be active, "impacts with regards to exposing people or structures t 

25 substantial risk regarding the rupture of a known earthquake fault" were found to b 

26 less than significant. [AR 16727.] Nevertheless, the FEIR requires a 50-foot structural 

27 setback, and set forth MM GEO-1, which "requires a future investigation tha 

28 

8 The Project Design Features "refer to ways in which the proposed Project will reduce or avoid potential 
impacts to geologic hazards through the design of the Project." [AR 16724.] 
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1 demonstrates active faulting is not present prior to any development" in the norther 

2 portion of the Project Site that is outside the "area of investigation.,t9 [AR 16727.] Th 

3 FEIR stated that with the implementation of MM GEO-l, "no development will occur on 

4 an active fault," and "the potential adverse impacts related to the rupture of a know 

5 earthquake fault within the development will continue to be less than significant." [Id.] 

6 However, in light of the unavoidable hazard of seismic shaking, the FEIR stated 

7 that the effects of such shaking on structures could be reduced "through conformanc 

8 with the recommendations of the geotechnical consultant(s) for the futur 

9 implementing projects, the Structural Engineers Association of California, the [California 

10 Building Code], and/or other local governing agencies' codes or requirements." [A 

11 16729.] The FEIR opined that "[t]his will promote safety in the event of a larg 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

earthquake and minimize the damage." [Jd.] In this regard, the FEIR set forth MM GEO 

2, which requires "that prior to the issuance of a grading permit for any implementin 

project, an updated geotechnical study reviewing the most current development plan b 

prepared to analyze on-site soil conditions and include appropriate measures to provid 

foundation stability, seismic design, and limit damage from erosion in accordance with 

City of Highland Municipal Code Title 15 and the current California Building Code." [Id.] 

With this mitigation measure, the FEIR found that the potential substantial advers 

impacts, including the risk of loss, injury, or death involving seismic shaking, will b 

reduced to a level that is less than significant. [Id.] 

The FEIR then summarized the cumulative effect of these mitigation measures 

and stated: 
Pursuant to City and State Building Code requirements, all new 
development will be required to incorporate appropriate design and 
construction measures to guard against ground shaking hazards. 
Further, the Project and all other projects and structures will be 
constructed in compliance with existing seismic safety regulations 
of the California Building Code and International Building Code, 

9 The "area of investigation" is defined as the area where certain trenching and excavation occurred in 
evaluating the earthquake faults located on the Project Site. The FEIR states in relevant part: "To evaluate Faults 1 
through 5, 20 fault trenches, identified as FT-I through FT-20, were excavated up to 15-feet deep. Several trenche 
were divided into several segments due to surface or underground utilit ies, resulting in a total of 26 separat 
excavations totaling approximately 9,949 lineal feet (Converse (b), p.A-I), hereinafter referred to as the ' area 0 

investigation'." [AR 16714.] 
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4 

which requires the use of site-specific engineering and construction 
standards identified for each class of seismic hazard. In addition, 
City of Highland requires geological and geotechnical investigations 
in the areas of potential seismic or geologic hazards as part of the 
environmental and development review process. [AR 16734.] 

5 The FEIR goes on to find that the implementation of the mitigation measures, alon 

6 with the General Plan policies, Project Design Features, and existing regulato 

7 

8 

9 

10 

11 

requirements would result in cumulative impacts that are less than significant. [A 

16735.] 

As noted above, the Guidelines recognize that mitigation measures requiring 

adherence to regulatory requirements are permitted under CEQA. (Guidelines, 

15126.4, subd. (a)(l)(B); see also Oakland Heritage, supra, 195 Cal.App.4th at p. 906. 

12 "[A] condition requiring compliance with regulations is a common and reasonabl 

13 mitigation measure, and may be proper where it is reasonable to expect compliance. ' 

14 (Jd.) Courts have held the adequacy of these measures is reviewed under th 

15 substantial evidence standard of review. (ld. at p. 905; California Native Plant Society v. 

16 

17 

City of Rancho Cordova (2009) 172 Cal.App.4th 603, 625-626.) 

Here, in the current litigation, it is reasonable to expect Applicants to compl 

18 with all State and local building codes and construction standards regarding seismi 

19 

20 

21 

22 

23 

24 

25 

26 

hazards. Petitioners have failed to identify any evidence in the record suggesting tha 

requiring regulatory compliance as mitigation for the seismic hazards would b 

infeasible or ineffective. Accordingly, Petitioners challenge to MM GEO-1 will b 

rejected, and the writ denied on this issue. 

E. Water Resource/Flood Hazard Impacts 

Petitioners contend the Project will have significant impacts on water resources, 

but there is a lack of adequate mitigation in the FEIR. Petitioners note tha 

approximately 68 acres of the Project Site is located within the 100-year flood plain, 

27 and within this area, the Project proposes to build a park, open space, residential units, 

28 and commercial uses. [AR 16859-60, 16877.] Petitioners assert the EIR adopts as a 
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1 threshold of significance whether the Project would place structures within the flood 

2 plain which would impede or redirect flood flows. [AR 16861.] 

3 Petitioners note the EIR also relies upon implementation of Mitigation Measur 

4 HYD-3 ("MM HYD-3) to reduce the impacts to less than significant levels. MM HYD-

5 provides that, prior to the issuance of a building permit for lots within the flood plain, 

6 Applicants shall provide evidence to City that the Federal Emergency Managemen 

7 Agency ("FEMA") has issued a Conditional Letter of Map Revision ("CLOMR"). [A 

8 16867, 16877.] In addition, Applicants will be required to provide evidence that FEM 

9 has issued a Letter of Map Revision ("LOMR"). [Id.] However, Petitioners argue that th 

10 issuance of a CLOMR and/or a LOMR does not amount to evidence that impacts are les 

11 than significant in terms of the threshold of significance. 

12 According to Petitioners, there is evidence of indirect impacts associated with 

13 mitigating flood hazards that have not been examined. For instance, Petitioners argu 

14 that any grading in the flood plain which is conducted to elevate the building pads b 

15 approximately 40 feet has the potential for indirect water quality and biological impacts. 

16 Moreover, Petitioners contend the Conceptual Grading Plan upon which certain finding 

17 are based is considered to be merely a "guide," it does not limit the design parameter 

18 of the final design, and the Applicants do not know what FEMA may actually requir 

19 regarding improvements to address flood hazards to structures. As a result, Petitioner 

20 argue deferral of necessary studies and analysis is improper, and therefore, indirec 

21 impacts associated with the Project's grading plan must be evaluated concurrently with 

22 Project approval. 

23 Petitioners further contend the FEIR did not account for indirect downstream 

24 impacts to the Santa Ana River due to construction and encroachment into Mill Creek, 

25 and that the Project would place large amounts of fill into the flood plain, thus changin 

26 its capacity and hydrodynamics. [AR 38165-66.] Petitioners argue, however, that th 

27 FEIR only examines the potential flooding impacts within the Project, and ignores th 

28 hazards that will result downstream. [AR 37722, 37728.] Petitioners note that th 

County of San Bernardino sought additional detailed information regarding th 
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1 discharge pOints into Mill Creek and the Santa Ana River, and County also noted tha 

2 increased discharges also may have an impact on County's systems downstream. [A 

3 15693.] 

4 In addition, Petitioners note the Project admits there are impacts to Mill Cree 

5 and the Santa Ana River in terms of storm water discharge. According to Petitioners, 

6 water from the nearby mountains crosses the Project Site, and it is known the Projec 

7 will increase impervious surfaces by paving and improving the area, and thus, result in 

8 increased runoff and discharge into Mill Creek and the Santa Ana River. [AR 16865-68, 

9 16874.] However, Petitioners contend that although the FEIR states each of th 

10 planning areas will prepare a specific Water Quality Management Plan, there actuall 

11 are no final hydrology plans for the Project, and analysis and mitigation regarding th 

12 storm water runoff are being improperly deferred. [AR 436-37, 16871, 16876.] 

13 Petitioners contend City has expressly deferred the preparation of detailed 

14 hydrology and drainage plans, and even though the Santa Ana Regional Water Quali 

15 Control Board has stated that the FEIR should include the final hydrology and drainag 

16 studies, the FEIR has articulated only basic drainage development standards. [A 

17 16867.] Petitioners argue that it is City's intent to prepare post-approval studies tha 

18 replicate pre-approval conditions to justify the approval of the Project, but this type 0 

19 post-hoc rationalization should not survive scrutiny. Petitioners also assert he FEIR fail 

20 to adequately evaluate the impacts of the Project on groundwater supplies. [AR 16874, 

21 35314, 37727.] 

22 City contends it undertook a thorough review of the Project's potentia II 

23 significant impacts on water resources, and that the FEIR includes extensive informatio 

24 and supporting studies about the Project's potential impacts on hydrology, wate 

25 supply, and water quality. [AR 98-99, 16850-881, 21614-22596.] City concedes tha 

26 approximately 68 acres near the southern boundary of the Project Site is designated a 

27 being within FEMA Flood Hazard Zone A. [AR 16859-60.] "Zone A" refers to "an area 0 

28 land subject to potential inundation by a storm that has a one percent probability 0 

occurring in any given year," and is more commonly known as the "100-year flood 
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1 plain." [AR 16859-60.] However, City contends the "Zone A" designation does no 

2 mean that this portion of the Project Site is within the flood plain. [AR 36239-40.] I 

3 support, City points to the Hydrology and Sedimentation Technical Study and th 

4 Conceptual Master Drainage Plan. lO [AR 98, 21614-22404, 36239.] 

5 City notes it imposed MM HYD-3 based on the FEIR's significance conclusions, 

6 and that it relies on the measure to address the hazards posed by placing housin 

7 within the 100-year flood plain. [AR 596.] City argues MM HYD-3 is based on require 

8 Project-specific technical analysis, and besides being CEQA-compliant, it demonstrate 

9 compliance with FEMA regulations as a performance criterion. [AR 36240.] Ci 

10 contends MM HYD-3 requires that prior to the issuance of grading or building permits, 

11 or recordation of the first final map containing lots which lie within Zone A, th 

12 Applicants must obtain a CLOMR and a LOMR from FEMA. The FEIR states tha 

13 implementation of MM HYD-3 will reduce impacts posed by the 100-year flood plain t 

14 less than significant. [AR 16877.] 

15 However, City admits that FEMA has not yet reviewed and approved detailed 

16 hydrological analyses for this zone. [Fish Decl., Exh. 2; AR 36239.] Moreover, although 

17 the underlying hydrology study suggested this mitigation measure is based on the then 

18 existing Flood Insurance Rate Maps data promulgated by FEMA, the study also state 

19 that the County of San Bernardino "is currently processing a levee certification with 

20 FEMA for the Mill Creek Levees. As part of the process, new hydrology, hydraulics, and 

21 floodplain mapping may be adopted by FEMA in the future." [AR 21625.] It is no 

22 known if that certification process has been completed and/or if FEMA has adopted ne 

23 flood plain mapping for the area. 

24 Other questions regarding the adequacy of the mitigation measures are raised b 

25 City's reliance on the Conceptual Grading Plan. [AR 16870.] The FEIR asserts that th 

26 "Project layout and the Conceptual Grading Plan will avoid placing structures within th 

27 

28 
10 City also asserts its engineering consultants considered hydrological data from other projects in th 

vicinity, including the plans to replace the Garnet Street Bridge across Mill Creek downstream from the Project Site 
and the hydrological calculations developed in connection with the design of the tloodwall constructed by th 
County of San Bernardino. [AR 36239.] 
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1 100 year flood zone by elevating the building pads outside of the 100-year flood plain,' 

2 and raising the elevations of these planning areas by approximately 40 feet. [AR 16870, 

3 16877.] However, as noted by Petitioners, the Conceptual Grading Plan is nothing mor 

4 that "a guide for the final grading design," and the FEIR expressly states that "[m]or 

5 detailed grading plans will be required as part of the approval of any Tentative and 

6 Final subdivision maps." [AR 16522.] Indeed, regarding the Conceptual Grading Plan, 

7 the FEIR states that "all grading work will be balanced on-site," "no import or export 0 

8 soils is anticipated," and "encroachment into a future development may occur" in orde 

9 to achieve earthwork balance within a development phase. [AR 16870.] This descriptio 

10 indicates that at the time City considered the FEIR, the Conceptual Grading Plan wa 

11 less than certain. As a result, it is unclear how City could definitively conclude th 

12 Conceptual Grading Plan would adequately elevate certain planning areas to avoid th 

13 potential for flooding and/or dam inundation. [AR 16877 ("the Project's grading plan 

14 proposes to raise the elevation of these planning areas"); AR 16878.] 

15 The FEIR's discussion of water drainage issues is similarly inadequate. [A 

16 16867.] As with the flood plain impacts, the drainage development standards requir 

17 the Applicants to provide evidence to City that a CLOMR and LOMR has been receive 

18 from FEMA before City will issue grading or building permits. [ld.] In addition, the FEI 

19 contemplates a drainage plan whereby the natural runoff from the foothills northeast 0 

20 the Project Site will be collected in a separate "bypass" storm drain system which will 

21 send the runoff to Mill Creek. Another storm drain system is supposed to take th 

22 remaining runoff from the Project and send it to the Santa Ana River and Mill Creek. 

23 [AR16765.] The FEIR states that "the proposed storm drains will parallel or cross low 

24 flow water quality features that are consistent with the San Bernardino Water Quali 

25 Management Plan requirements," and opines the release of nuisance flows and lowe 

26 rate storm flows will promote the capture and recharge of storm water. [AR 16767.] 

27 However, the FEIR seems to contemplate the need for a future hydrology stud 

28 as part of the approval process. Indeed, the FEIR states that prior to the approval 0 

the first tentative tract map, "a detailed hydrology study and hydraulic calculations shall 
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1 be submitted to and approved by the City of Highland. The study and calculations shall 

2 define rates of storm water runoff for pre- and post-development conditions, identi 

3 the size and location of proposed improvements and demonstrate compliance with th 

4 latest San Bernardino County MS4 permit." [AR 16867.] This suggests that at the tim 

5 the FEIR was approved, the Applicants had not yet determined storm water runoff rate 

6 for the Project, nor had they demonstrated compliance with the performance standard 

7 contemplated by the MS4 permit. Therefore, any determinations regarding the impact 

8 significant and/or mitigation measures are partially based on hydrology studies whic 

9 have yet to be conducted. CEQA prohibits the deferral of needed studies 0 

10 environmental impacts. (Pub. Res. C, § 21065; Guidelines, § 15378, subd. (a).) 

11 Based on the discussion above, the writ on the issue of water resources an 

12 flood hazard impacts will be granted. 

13 F. Wastewater Impacts 

14 Petitioners contend there currently are not sufficient facilities to provid 

15 wastewater to the Project Site. [AR 490-491, 16521, 17192, 17203.] According t 

16 Petitioners, the FEIR instead relies upon the future implementation of one of tw 

17 options to handle and treat wastewater - the construction and operation of an on-sit 

18 wastewater treatment plant, or tying into a future facility to be constructed and 

19 operated by the East Valley Water District ("EVWD"). [AR 16521, 17193-94, 17203-04, 

20 17188.] Petitioners note that City has asserted there are no significant impacts because, 

21 although both options require the construction of new facilities, the on-site plant' 

22 impacts have been evaluated in Section 5 of the DEIR, while the impacts of the off-sit 

23 facility will be evaluated in a separate EIR being prepared by EVWD. [AR 384, 16537.] 

24 However, Petitioners contend the RDEIR does not evaluate the direct or indirec 

"25 impacts of the wastewater treatment facility, but rather, merely asserts that in light 0 

26 the two options, there will be adequate wastewater treatment service to meet th 

27 demands of the Project. [AR 17203-04.] Similarly, the FEIR states that "the propose 

28 on-site wastewater treatment plant design is currently unavailable." [AR 15654-57.] 
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1 City, on the other hand, contends the FEIR properly evaluates the two option 

2 for treatment of wastewater - namely, an on-site facility exclusively for the Project, and 

3 an off-site regional treatment plan that the East Valley Water District ("EVWD") i 

4 developing independent of the Project. [AR 17193-94.] However, the FEIR also state 

5 that in order for EVWD to provide such waste water services, the County of San 

6 Bernardino "must approve EVWO's application for the exercise of these powers." [A 

7 17193.] Moreover, EVWD has not even established the location of this proposed 

8 regional facility, nor has it completed the CEQA process with regards to the facility. [A 

9 17193-94.] Notably, in light of the uncertainty regarding the off-site EVWD facility, th 

10 FEIR then states: "If building permits are proposed before completion of [the on-sit 

11 facility] or [the off-site facility], the Project will rely on existing capacity determined b 

12 EVWD in the wastewater treatment system and lines[,] and the City will impose a 

13 Project condition of approval that prohibits issuance of building occupancies for th 

14 Project in excess of that capacity until such time as adequate treatment capacity exist 

15 at the above referenced [on-site and off-site facilities]." [AR 17194.] 

16 Regarding the on-site faCility, the FEIR states it "would have capacity solely t 

17 treat wastewater from the Project Site," and would be operated either by EVWD or 

18 private contractor. [AR 17193.] However, the FEIR also states that it is contemplated 

19 that the on-site wastewater treatment facility would discharge into the Santa Ana River, 

20 but waste discharge requirements "will be established by the Santa Ana Regional Wate 

21 Quality Control Board" as part of the permitting process for the facility. [Id.] Thi 

22 implies that at the time of the FEIR, it was not known if the proposed on-site facili 

23 would violate any waste discharge requirements. (See, CEQA Guidelines, Appendix G. 

24 Nevertheless, even though it is not known if the Project's wastewater needs will b 

25 addressed by an on-site or off-site faCility, or some combination of both, the FEI 

26 concludes that the "Project's construction or expansion of wastewater treatmen 

27 facilities will not result in significant impacts," and "[n]o mitigation is required. [A 

28 17194.] 

-70-



1 Under CEQA, City has the discretion to determine the appropriate method 0 

2 analyzing the environmental impacts. (See, Laurel Heights, supra, 47 Cal.3d at p. 409; 

3 Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal.AppAth 899. 

4 However, in light of the uncertainty regarding the handling of the Project's wastewater, 

5 the FEIR's impacts findings are not supported by substantial evidence, and thus, ar 

6 legally inadequate. Therefore, the writ on the issue is granted. 

7 G. Aesthetic Impacts 

8 Public Resources Code section 21083, subdivision (b)(3) provides that a projec 

9 may have a "significant effect on the environment" if "[t]he environmental effects of a 

10 project will cause substantial adverse effects on human beings, either directly 0 

11 indirectly." (Pub. Res. C §21083, subd. (b)(3).) In conjunction with this statute, th 

12 CEQA Guidelines provide in relevant part: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(a) A lead agency shall find that a project may have a significant effect on 
the environment and thereby require an EIR to be prepared for th 
project where there is substantial evidence, in light of the whol 
record, that any of the following conditions may occur: 
(1)- (3) ... 
(4) The environmental effects of a project will cause substantia 

adverse effects on human beings, either directly or indirectly. 
(14 CCR § 15065(a)(4).) 

Courts have held that "[a]ny substantial negative effect of a project on views and othe 

features of beauty could constitute a significant environmental impact under CEQA.' 

(Ocean View Estates Homeowners Assn v. Montecito Water Dist (2004) 11 

Cal.AppAth 396, 401, citing to Quail Botanical Gardens Foundation, Inc. v. City 0 

Encinitas (1994) 29 Cal.AppAth 1597, 1604.) 

In Pocket Protectors, supra, the court held that although the standard of revie 

under the fair argument standard is de novo, "[t]he lead agency has discretion t 

determine whether evidence offered by the citizens claiming a fair argument exist 

meets CEQA's definition of 'substantial evidence.'" (Pocket Protectors, supra, 12 

Cal.AppAth at 928, citing to Citizens for Responsible Development v. City of Wes 
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1 Hollywood (1995) 39 Cal.AppAth 490, 499, fn. 2.) However, the Pocket Protector. 

2 court also found that "[r]elevant personal observations of area residents 0 

3 nontechnical subjects may qualify as substantial evidence for a fair argument." (Pocke 

4 Protectors, supra, 124 Cal.AppAth at 928, citing to Ocean View Estates Homeowner/ 

5 Assn., Inc. v. Montecito Water Dist. (2004) 116 Cal.AppAth 396, 402.) The court wen 

6 

7 

8 

9 

10 

11 

12 

13 

14 

on to hold: 

The lead agency's weighing of legitimate, disputed credibility 
questions is indeed entitled to deference even under the fair 
argument test. [Citation.] However, since fair argument review is 
generally nondeferential and prefers resolving doubts in favor of 
maximizing environmental review [citation], before accepting [real 
party in interest's] argument, we would have to find that the City 
Council actually resolved disputed factual questions going to 
credibility. (Pocket Protectors, supra, 124 Cal.AppAth at 934, 
emphasis in original.) 

Regarding the evaluation of aesthetic impacts under CEQA, it is California's polic 

15 to "[t]ake all action necessary to provide the people of this state with ... enjoyment 0 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

aesthetic, natural, scenic, and historic environmental qualities." (Pub. Res. c., § 21001, 

subd. (b), emphasis added.) Appendix G to the CEQA Guidelines recommends that a 

lead agency consider whether a project would have a substantial adverse effect on a 

scenic vista, substantially damage scenic resources within a state scenic highway, 

substantially degrade the existing visual character of the site and its surroundings, 

and/or create a new source of substantial light or glare which would adversely affec 

day or nighttime views in the area. (CEQA Guidelines, Appdx. G, § I.) As a result, 

courts have found that aesthetic issues "are properly studied in an EIR to assess th 

impacts of a project." (Mira Mar Mobile Community v. City of Oceanside (2004) 11 

Cal.AppAth 477, 492.) 

Here, in the current litigation, Petitioners contend the conversion of vacant, 

natural lands to urban uses, and the grading of natural landscapes, will result i 

irreversible visual changes to the area. [AR 16504-06, 16514-16, 16549-51, 38147.] A 

a result, Petitioners challenge the FEIR's conclusion that the impact will not b 
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1 significant, and are that the EIR does not "bridge the analytic gap" between evidenc 

2 and action. Petitioners note that the stated threshold of significance for aestheti 

3 impacts is whether the Project will "substantially degrade the existing visual characte 

4 or quality of the site and its surroundings." [AR 16552.] However, the FEIR states tha 

5 since the Project will rely on its own design guidelines, development standards, and 

6 landscaping plans, there are no aesthetic impacts as a result of the Project. [AR 16563 

7 65.] Petitioners also contend that due to the lack of visual renderings depicting th 

8 Project site plan, the FEIR fails to serve the informational purpose of CEQA, and fall 

9 short of providing sufficient information to assess the level of aesthetic impacts. 

10 Petitioners' arguments are not well taken. The FEIR extensively discusses th 

11 Conservation and Open Space Element of City's General Plan [AR 16553-54], th 

12 Community Design Element of City's General Plan [AR 16554-55], and the Genera 

13 Development Standards of City's Municipal Code as it relates to Scenic Resources [A 

14 16558-59]. With regards to the Municipal Code Development Standards, the FEIR set 

15 forth the codified criteria for building and structure placement, setbacks, landscaping, 

16 grading, and other aspects of development. [Id.] In addition, the FEIR discusses th 

17 specific visual features of the Project Site - such as the San Bernardino Mountains, 

18 Santa Ana River, Morton Creek and Morton Ridge, and Mill Creek - and contemplate 

19 height limitations to limit the impact to scenic resources, the placement of communi 

20 greenways in the Project, permanent open space for recreation and conservation, and 

21 terraces to allow various scenic view. [AR 16559-61.] 

22 Based on this infor~ation, it was concluded that views of the mountains an 

23 stretches of open space along the river would be adequately preserved and enhance 

24 by City's development standards and the Project's design guidelines. [AR 16563-65.] In 

25 addition, Mitigation Measure AES-1 was put in place "[t]o avoid the creation of an 

26 aesthetically offensive site open to public view," by requiring certain screening of wate 

27 reservoir tanks with either paint colors or landscape buffers that blend in with th 

28 surrounding hillsides. [AR 16568.] As a result, City concluded the impacts of the Proje 

would be considered less than significant. 
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1 There is substantial evidence in the record to support City's analysis of, and 

2 conclusions regarding, the visual or aesthetic impacts of the Project. Therefore, the wri 

3 on this issue will be denied. 

4 H. Hazard Impacts 

5 Petitioners contend the FEIR improperly concludes that the impacts posed b 

6 wildland fires are less than Significant, and thus, no mitigation is required. [AR 16845 

7 46.] According to Petitioners, in analyzing this hazard impact, City improperly relies 0 

8 deferred analysis in violation of CEQA. In addition, Petitioners argue there is an absenc 

9 of meaningful analysis regarding safety risks to the surrounding community with respec 

10 to evacuation issues. Petitioners also contends the FEIR defers analysis and mitigation 

11 with regards to agricultural chemical residue which exists on the Project Site. [A 

12 16846-47.] 

13 Wildland Fires. The FEIR indicates that City's General Plan designates the entir 

14 Project Site as being within "Fire Severity Zone I" and "Very High Fire Hazard Severi 

15 Zone". [AR 16826.] The stated threshold of Significance is whether this hazard will 

16 "expose people or structures to a significant risk of loss, injury, or death involving 

17 wildland fires, including where wildlands are adjacent to urbanized areas or wher 

18 residences are intermixed with wildlands." [Id.] In addition, regarding the applicabl 

19 regulations, the FEIR refers to the California Fire Plan, the California Fire Code, the Sa 

20 Bernardino County Office of Emergency Services, and the codification of the Californi 

21 Fire Code in City's Municipal Code. [AR 16832-16834.] The FEIR notes that City' 

22 Municipal Code contains certain goals regarding the protection of life and property fro 

23 wildland-urban interface fires - namely, (1) to "[r]eview the vulnerability of 

24 development in areas with the potential for wildland-urban interface fires and 

25 incorporate appropriate mitigation measures in the conditions of approval [; and (2)] 

26 [e]nsure the adequate protection of proposed and existing development in area 

27 subject to wildland-urban interface fires and balance the need for fire preventio 

28 measures with the need to preserve significant biological resources." [AR 16834.] 
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1 Attached to the FEIR as Appendix H.3 is a Conceptual Fire Protection Plan 

2 approved by City's Fire Marshall and Fire Department. [AR 21526-613, 16834.] Thi 

3 plan requires all private and public roads to be designed to Code to allow emergenc 

4 access and proper evacuation routes. [AR 16834.] The plan also evaluated th 

5 vegetation fire risk, potential structural fire risk, fire spread models, water supply, 

6 access roads, vegetation management, and fire department response times befor 

7 recommending certain mitigation measures to ensure a reasonable level of fir 

8 protection. [AR 16834-35, 21529.] Specifically, the Conceptual Fire Protection Plan 

9 evaluated the vegetation fire risk, potential structure fire risk, and fire departmen 

10 response times, and as a result, requires a 200-foot fire protection zone aroun 

11 portions of the Project Site and a 150-foot fire protection zone around other portions 0 

12 the Project Site as mitigation to provide a reasonable level of fire ' protection. [A 

13 16835.] In addition, each parcel within the Project must have a "fuel modification zone' 

14 or "vegetation management zones", which are landscape areas which are designed t 

15 reduce the threat of fire, and the first 100 feet of each fuel modification area must b 

16 irrigated and contain plant selected from the master plan palette fuel modification list. 

17 [fd.] Three types of fuel modification zones - irrigated "defensible space," irrigated 

18 "buffer," and "thinning" - are required in the Project boundary. [fd.] The Applicants, a 

19 well as subsequent occupants of the properties on the Project Site, must submit fue 

20 modification zone location plans, landscape plans, and vegetation management plans t 

21 the Fire Marshal prior to construction to demonstrate compliance. [fd.] Most of th 

22 buildable Project area is deSignated as irrigated "defensible space" - the most stringen 

23 zone and located closest to structures - and is intended to "provide the best protectio 

24 against the high radiant heat produced by a wildfire" as well as "provide a generall 

25 open area in which fire suppression forces can operate during wildfire events." [A 

26 16836, 21531, 21535.] 

27 The Conceptual Fire Protection Plan also extensively discusses the nature, 

28 specifications, and designations of the streets within the Project, and recommends th 

preparation of an evacuation plan which should be submitted for approval of the Fir 
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1 Marshal and the Fire Department. [AR 21550-51, 21556.] In addition, the FEIR note 

2 that the California Building Code requires the inclusion of a sprinkler system in al 

3 residential units. [AR 16846.] As a result, City concluded that with the implementatio 

4 of all applicable regulations and the Conceptual Fire Protection Plan - including th 

5 presence of the fire protection zones and fuel modification zones - the "impacts will b 

6 less than significant without mitigation required." [AR 16846.] 

7 City notes that in the "Public Services" section of the FEIR, the potential impact 

8 of the Project on public services, including fire protection, are evaluated. [AR 17015 e 

9 seq.] This portion of the FEIR also refers to the Conceptual Fire Protection Plan, and it 

10 analysis of the locations of existing fire stations closest to the Project Site, equipmen 

11 and staffing, and estimated travel times. [AR 17015.] However, the FEIR also found 

12 that the existing fire stations could provide acceptable service only for the first 99 

13 dwellings within the Project Site. [AR 17031.] As a result, the FEIR states that a "fully 

14 functional interim fire facility" must be constructed prior to the issuance of the 1,000 

15 building permit, and the "final fire station facility shall be constructed and full 

16 operational ... prior to the issuance of the 2,000th Certificate of Occupancy or the end 0 

17 the 3rd year following issuance of the 1,000th building permit, whichever occurs first 

18 unless other functionally-equivalent fire service measures are approved by the City, 

19 pursuant to mitigation measures MM PS-1." [AR 17031.] This mitigation measure als 

20 requires Applicants to reimburse City for the costs of a Wildland Fire Protection 

21 Agreement between City and CalFire. [AR 17036.] The FEIR concludes that with th 

22 implementation of MM PS-1, the potential impacts will be less than significant. [Id.] 

23 However, Petitioners argue there are no mitigation measures with regards t 

24 wildland fire risks set forth under the Hazards and Hazardous Materials portion of th 

25 FEIR. In addition, Petitioners contend that although the Traffic section in the FEI 

26 addresses the threshold of significance regarding access issues, the Hazards portion 0 

27 the FEIR does not evaluate a mass evacuation of residents from the Project area during 

28 a major fire event. [AR 17152-53.] 
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1 In Coastal Hills Rural PreseIVation v. County of Sonoma (2016) 2 Cal.App.5th 

2 1234 (petition for review granted, and depublished on other grounds in Coastal Hi/, 

3 Rural Preservation v. County of Sonoma (2016) 383 P.3d 1105, 210 Cal.Rptr.3d 14), th 

4 court examined whether the agency improperly deferred study of fire impacts until afte 

5 adoption of the subsequent mitigated negative declaration. One of the conditions 0 

6 the MND required the applicant to coordinate with the county fire marshal and the fir 

7 protection district to review the previously approved and existing onsite firefightin 

8 infrastructure for the challenged structures, and "to install any additional onsit 

9 infrastructure deemed appropriate by the [county fire marshal]." (Coastal Hills Rura 

10 PreseIVation, supra, 2 Cal.App.5th at 1258.) 

11 The court concluded the mitigation measure was proper because it required th 

12 applicant to comply with all fire-related conditions and did not defer the implementatio 

13 of any of the requirements. The court also found that the mitigation measure granted 

14 the agency the right to impose new, stricter requirements if such requirements wer 

15 deemed necessary, without first having to initiate an enforcement action. (Id. at p. 

16 1259.) 

17 A mitigation plan is sufficient if ample information is provided regarding th 

18 standards that will be applied, the techniques used, and the oversight provided by th 

19 agency in determining that the impact will be mitigated. (Citizens for a Sustainab~ 

20 Treasure Island v. City & County of San Francisco (2014) 227 Cal.AppAth 1036, 1059; 

21 Friends of Oroville v. City of Oroville (2013) 219 Cal.AppAth 832, 838.) Although "Ioos 

22 or open-ended criteria" is impermissible, a requirement that mitigation be develope 

23 based on the standards used by regulatory agencies can be sufficient to ensure tha 

24 potential impacts will be adequately mitigated. (Citizens for a Sustainable Treasu/i 

25 Island, supra, 227 Cal,AppAth at 1059-1060.) 

26 In this instance, however, City has not adopted a mitigation measure that deal 

27 directly with the wildland fire impacts because the FEIR determined that the hazar 

28 impact was less than significant. However, since the Conditions of Approval expressl 

require compliance with the Conceptual Fire Protection Plan [AR 565], and the Proje 
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1 must comply with all applicable Fire Department, Building Code, and other regulations, 

2 there is substantial evidence to support City's determination that the impacts will b 

3 less than significant. Accordingly, the writ will be denied on this issue. 

4 On-Site Hazardous Materia/s. Petitioners contend the Phase I Environmental Sit 

5 Assessment identifies the presence of hazardous materials on the Project Site. [A 

6 16838-39.] According to Petitioners, the historical use of most of the Project Site wa 

7 for agriculture, and as a result, the current and historical use of the Project Site i 

8 considered a "Recognized Environmental Condition" ("REC"). [AR 21409, 21413.] In 

9 addition, other RECs, such as debris piles, above-ground storage tanks, and old 

10 shipping containers and construction equipment, have been identified on the Proje 

11 Site. [AR 16838-39, 21409, 21413.] However, Petitioners contend the FEIR improperl 

12 defers analysis and mitigation of these hazards. 

13 Regarding these hazards, the FEIR recognizes that since the Project will result i 

14 the construction of a new residential community, the hazards "need to be remediated 

15 prior to the construction of new buildings." [AR 16839.] The FEIR goes on to discus 

16 that said remediation could result in the "exposure of construction personnel and th 

17 public to hazardous substances such as asbestos from water pipes and lead from 

18 building materials and paints, pesticides from past agricultural uses, or other hazardou 

19 materials used or dumped on the site." [Jd.] In addition, the FEIR notes that Projec 

20 construction activities may also uncover soil contamination as a result of pas 

21 agricultural operations, as well as other hazards, and this could result in a significan 

22 impact. [Id.] 

23 As a result, the FEIR set forth MM HAZ-1 through MM HAZ-3, which requires tha 

24 the contaminated ground surfaces be assessed and remediated, and that hazardou 

25 materials be properly disposed of by licensed and qualified personnel pursuant to all 

26 applicable federal, state, and local rules and regulations. [AR 16839-40.] The FEI 

27 opines these mitigation measures will reduce the impacts to less than significant. [Id.] 

28 In addition, MM HAZ-2 specifically requires that another Environmental Site Assessmen 

be performed before "any ground disturbing activities on the Project Site, to the exten 
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1 not previously prepared and to properly assess and identify the presence of agricultural 

2 chemical residues in the surface and subsurface soils within areas of the Project Sit 

3 that had been used for agricultural purposes." [AR 16846-47.] If this subsequen 

4 assessment identifies soils with chemical residues in excess of regulatory thresholds, 

5 then a remediation plan must be prepared and submitted to City and other regulato 

6 agencies with oversight for review and approval. [AR 16847.] However, the FEIR note 

7 that since surface soils in the southeastern portion of the Project Site were ~'significantl 

8 disturbed" as part of the Seven Oaks Dam borrow activities, or were removed from th 

9 Project Site, then "concentrations of agricultural chemical residues are not anticipate 

10 to be above thresholds of concern in these areas." [AR 16847.] 

11 Applicants contend this subsequent Environmental Site Assessment contemplated 

12 by MM HAZ-2 is merely a performance standard for the next level of analysis unde 

13 ASTM Standard E1903-11. According to Applicants, although the specific terms fo 

14 remediation are not set forth in the FEIR, the multiple references to compliance with 

15 regulatory standards as the basis for any remediation plans are proper, and 

16 demonstrates that substantial evidence supports the conclusion that a" potential 

17 significant adverse impacts wi" be reduced below the level of significance with th 

18 implementation of these mitigation measures. 

19 As noted above, courts have held that a requirement that a project comply with 

20 certain laws and regulations may serve as adequate mitigation of environmental 

21 impacts in an appropriate situation. (See, e.g., Tracy First v. City of Tracy (2009) 17 

22 Cal.AppAth 912; Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal.AppAth 

23 884; Lenoff v. Monterey County Board of Supervisors (1990) 222 Cal,App.3d 1337.) I 

24 this instance, the FEIR has properly stated that any remediation of hazardous material 

25 on the Project Site must comply with all relevant federal,· state, and local regulations, 

26 and said hazards must be removed from the Project Site prior to construction . 

27 Accordingly, it is found that substantial evidence supports City's decision to approve th 

28 FEIR and the relevant mitigation measures with regards to this issue. Therefore, th 

writ wi" be denied with regards to this issue. 
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1 I. Cultural Resources Impacts 

2 Petitioners contend there are early water conveyance facilities on the Projec 

3 Site, and they should be considered significant cultural resources which will be impacted 

4 by construction of the Project. According to Petitioners, the Bear Valley Highlin 

5 Canal/Aqueduct, which was constructed between 1882-1883, and the Redlands Canal, 

6 constructed in 1885, are present on the Project Site. [AR 16688-90, 16702-03, 20124 

7 28.] Although the FEIR has identified a portion of the Bear Valley Highline Canal, an 

8 states that the Project will avoid this cultural resource, Petitioners argue that the FEI 

9 also concedes the entire Project Site has not been studied. Petitioners contend, as a 

10 result, there is no substantial evidence to support a finding that buried cultural 

11 resources do not exist on the Project Site. [AR 16688.] 

12 Petitioners also contend the stated mitigation measures are unenforceable, and 

13 have not been shown to be effective. [AR 16707-08, 16714-16.] Petitioners assert tha 

14 CEQA has a preference for the non-disturbance of archaeological/cultural resources, bu 

15 the FEIR has determined that although the evidence of the historic Brown Ranch ma 

16 be buried on the Project Site, nothing need be done other than conduct a Phase I 

17 assessment of the Project Site. [AR 20141.] According to Petitioners, the impacts ar 

18 potentially significant, and thus, mitigation is required. [AR 16693.] 

19 CEQA mandates a finding of significance if a project will eliminate importan 

20 example of the major periods of California history or pre-history. (Guidelines 

21 lS06S(a)(1).) Although this guideline is not required by statute, it highlights the polic 

22 in Public Resources Code section 21001, subdivision (c), which provides that example 

23 of the major periods of California history should be preserved for future generations. 

24 Section 21084.1 defines a "historical resource" to include all sites listed in, 0 

25 determined to be eligible for listing in, the California Register of Historical Resources. 

26 Sites officially designated as significant in local registers of historical resources are als 

27 presumed to be culturally significant. (2 Kostka & Zischke, supra, §§ 20.94-20.96. 

28 Such sites are deemed to be mandatory or presumptive historical resources. Sites no 

listed on a register, but which have been determined to be significant or eligible fo 
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1 listing in accordance with an approved historical resources survey are also presumed t 

2 be significant, and are deemed as discretionary historical resources. (2 Kostka 

3 Zischkei supra, §§ 20.94, 20.97.) 

4 When a site has not been listed or determined eligible for listing on the Stat 

5 Register of Historical Resources, or has not been listed on a local register or found to b 

6 significant, the lead agency may independently determine whether the property shoul 

7 be considered as a historical resource under CEQA. (Pub. Res. C § 21084.1.) CEQ 

8 does not limit a lead agency's discretion when making such a determination. Therefore, 

9 whether the agency makes this determination in the context of an EIR or a negativ 

10 declaration, the agency's discretionary determination need only be supported b 

11 substantial evidence. (Guidelines § 15064.5(a)(3); Friends of the Willow Glen Trestle v 

12 City of San Jose (2016) 2 Cal.App.5th 457, 468; Valley Advocates v. City of Fresn 

13 (2008) 160 Cal.AppAth 1039, 1059, 1070.) Accordingly, "[t]he absence of substantial 

14 evidence that a structure or area is historic is itself sufficient to support an agency' 

15 determination that it is not historic." (2 Kostka & Zischke, supra, § 20.97; see als 

16 Taxpayers for Accountable Sch. Bond Spending v. San Diego Unified Sch. Dist. (2013 

17 215 Cal.appAth 1013, 1044.) 

18 Here, in the current litigation, the FEIR's discussion of these issues is based upo 

19 the Phase I Cultural Resources Investigation and Preliminary Assessment of Impacts 0 

20 Cultural Resources, attached as Appendix E. [AR 16683, 20047 et seq.] The FEI 

21 acknowledges that "early water transportation facilities [are] reported to be within th 

22 Project area or actually identified within the Project Site," including the Bear Valle 

23 Highline, the Sunnyside Ditch, and the Redlands Canal. [AR 16688, 20124-27.] 

24 Regarding the Bear Valley Highline, however, the FEIR found that after 1956 

25 "once visible portions of the canal/aqueduct have been destroyed by orchard 

26 developments and/or the removal of orchards," and "[a]ny residual remnants within th 

27 borrow site were removed during construction of the Seven Oaks Dam." [AR 16688.] In 

28 addition, the FEIR noted "the only identifiable portion of the Bear Valley Highlin 

Canal/Aqueduct was located south of Newport Avenue" on the Project Site, and th 
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1 "existing visible elements ... consist of a rock and mortar canal and a bridge crossing on 

2 the access road leading from Newport Avenue to Mill Creek." [AR 16688.] However, th 

3 FEIR also states: "Intensive survey of the Project area and the mapped histori 

4 alignment of the Bear Valley Highline was completed and no surface evidence wa 

5 found to suggest the buried pipeline's location and/or the historic canal alignment." [A 

6 16688, 20112-13, 20125-27.] Nevertheless, the FEIR does note that the only visibl 

7 portion of the aqueduct "is a significant cultural resource and would qualify for th 

8 National Register of Historic Places and the California Register of 

9 Resources .... " [AR 16688-69.] Similar findings were made regarding the 

10 Canal. [AR 16689-90.] 

11 The mitigation measures contemplated by the FEIR are purportedly designed t 

12 "eliminate the potential significant adverse impact upon eligible cultural resources or t 

13 reduce impacts to below the level of significance." [AR 16706.] MM CR-1 provides tha 

14 "prior to any ground disturbing activities, ... , a pre-grade meeting with a qualified 

15 historic archaeologist shall be held." [AR 16706.] In addition, a "qualified histori 

16 archaeological monitor shall be present full-time during all initial ground disturbing 

17 activities within the sensitive areas identified" in the underlying survey report, and tha 

18 monitor is "empowered to halt any activities impacting potentially significant resource 

19 in the vicinity of the resource .... " [AR 16706.] Depending on the resource impacted, 

20 mitigation may take the form of "avoidance of the resource, capping or covering th 

21 site with a layer of soil prior to any building on the site, testing, or excavation." [A 

22 16706.] 

23 With regards to the Bear Valley Canal/Highline Aqueduct specifically, MM CR-

24 requires the full-time presence of the qualified historic archaeological monitor during 

25 initial ground disturbing activities or soils testing that requires excavation in proximity t 

26 the alignment of the aqueduct. [AR 16707.] Notably, this mitigation measure provide 

27 that "[i]f evidence of any previously unidentified portion of the Bear Valley Highline i 

28 found, the Monitor shall halt all ground-disturbing activities [in] the area of thi 

resource, and the resource shall be documented and evaluated .... " [AR 16707.] MM CR 
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1 2 then goes on to provide a detailed explanation of the documentation and evaluation 

2 required if any portion of the aqueduct is discovered. [Id.] Similarly, MM CR-3 provide 

3 for mitigation measures regarding the Redlands Canal. [AR 16708.] 

4 The FEIR also acknowledges the historic Brown Ranch used to be located on th 

5 Project Site. [AR 16693.] However, the FEIR also states that virtually nothing remains 0 

6 the ranch, and there was no evidence of residential foundations or construction debris 

7 although it is conceded that evidence of buried foundations or other features of th 

8 ranch may be present. [10'.] City asserts the Brown Ranch does not qualify as an histori 

9 resource because expert analysis has determined it does not meet federal or stat 

10 historical requirements. [AR 16701, 20091-95.] Nevertheless, although not expressl 

11 stated, it appears the FEIR anticipates that MM CR-1 will address any evidence of th 

12 Brown Ranch that may still exist on the Project Site. 

13 Under the substantial evidence standard, deference must be given to City' 

14 findings and mitigation measures regarding these cultural and historic resources. [See, 

15 AR 416-420.] Based on the record, substantial evidence supports City's findings and it i 

16 concluded that the stated mitigation measures sufficiently reduce the impacts to les 

17 than significant. Accordingly, the writ on this issue will be denied. 

18 J. Energy Impacts 

19 Petitioners generally contend the FEIR does not evaluate the Project' 

20 consistency with Appendix F of the CEQA Guidelines with regards to energy impacts. 

21 [AR 17170-71.] Petitioners argue this is a fatal omission, and in support, cite to Ukia 

22 Citizens for Safety First v. City of Ukiah (2016) 248 Cal.AppAth 256. 

23 The CEQA statutory scheme provides that an EIR must include a statemen 

24 regarding "[m]itigation measures proposed to minimize significant effects on th 

25 environment, including, but not limited to, measures to reduce the wasteful, inefficient, 

26 and unnecessary consumption of energy. (Pub. Res. C, § 21100, subd. (b)(3).) Court 

27 have held that an EIR is "fatally defective" when it fails "to include a detailed statemen 

28 setting forth the mitigation measures proposed to reduce wasteful, inefficient, an 

unnecessary consumption of energy. (California Clean Energy Committee v. City 0 
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1 Woodland (2014) 225 Cal.AppAth 172, 209; Ukiah Citizens for Safety First, supra, 24 

2 Cal.AppAth 256, 263.) "The requirement to adopt energy impact mitigation measure 

3 'is substantive and not procedural in nature and was enacted for the purpose 0 

4 requiring the lead agencies to focus upon the energy problem in the preparation of th 

5 final EIR.' [Citation.]" (California Clean Energy Committee, supra, at p. 209.) 

6 The CEQA Guidelines provide that: "Energy conservation measures, as well a 

7 other appropriate mitigation measures, shall be discussed when relevant. Examples 0 

8 energy conservation measures are provided in Appendix F." (Guidelines, §15126A 

9 subd. (a)(l)(C).) Appendix F states: "Potentially significant energy implications of a 

10 project should be considered in an EIR. The following list of energy impact possibilitie 

11 and potential conservation measures is designed to assist in the preparation of an EIR. 

12 In many instances, specific items may not apply or additional items may be needed.' 

13 Appendix F then lists how energy consumption and conservation may be analyzed i 

14 the EIR. (See, California Clean Energy Committee, supra, at p. 209; Tracy First v. Ci 

15 of Tracy (2010) 177 Cal.AppAth 1.) 

16 Here, in the current litigation, Applicants contend the FEIR "demonstrates ho 

17 development of the Project will not result in 'wasteful, inefficient, and unnecessa 

18 consumption of energy,' and thus fully explains and discloses why the Project will no 

19 have any significant energy-related effects on the environment." [Real Parties Opp. 

20 Brief, 28:11-13.] The Applicants then cite to nine separate sectiofls in the FEIR whic 

21 they contend address the Project's energy usage and conservation measures. Similarly, 

22 the Applicants then point to six separate sections in the FEIR which they conten 

23 "identifies numerous energy reduction requirements and 'conservation measures' in th 

24 form of project design features, and mitigation measures." [Real Parties Opp. Brief, 

25 28:27-29: 10.] 

26 Notably, in attempting to nullify Petitioners' argument on this issue, th 

27 Applicants contend the "Petitioners do not actually summarize or describe the Fina 

28 EIR's energy analysis," and therefore, "[b]y failing to fully set forth the Final EIR' 

analysis of energy impacts, Petitioners waive their right to challenge it." [Real Partie 
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1 Opp. Brief, 30:4-6.] However, the Applicants cannot, and do not, deny that they als 

2 did not summarize, describe, or analyze the energy impacts of the Project in the EIR. 

3 Although the Applicants assert they have sufficiently analyzed the energ 

4 impacts of the Project, a review of the section 

5 "Transportation/Traffic" reveals this EIR requirement has not been met. Appendix 

6 states the EIR may include "[t]he project's projected transportation energy us 

7 requirements and its overall use of efficient transportation alternatives." (Guidelines 

8 appen. F, § II, subd. C.6.) Here, the FEIR provides the Project will generate up t 

9 33,749 net vehicle trips each day.ll [AR 17085, Table 5.16-1.] In analyzing th 

10 threshold of significance as to whether the Project conflicted "with adopted poliCies, 

11 plans, or programs regarding public transit, bicycle, or pedestrian facilities," the FEI 

12 states that the Project's design and development "will create a pedestrian-friendly, 

13 bicycle-friendly, and tranSit-ready system that encourages walking and biking whil 

14 providing for the safe and efficient movement of vehicles through the community." [A 

15 17153.] In addition, the FEIR asserts that the network of sidewalks and other trail 

16 within the Project "will provide pedestrian and bicycle connectivity to all areas withi 

17 the Project area and to surrounding parks, recreational trails, open space, and activi 

18 centers." [Id.] The Project is also expected to have municipal/regional bus service, with 

19 two bus stops initially contemplated and expanded service as the Project is built out. 

20 [AR 17153-54.] The FEIR concludes that "the Project will serve to greatly enhanc 

21 alternative transportation infrastructure in the Project area and by its design and 

22 development will ensure high quality and performance and safety of such facilities. 

23 Therefore, impacts in this regard will be less than significant and no mitigation i 

24 required." [AR 17154.] 

25 However, in so concluding, the FEIR does not address the transportation energ 

26 impacts of the Project, and the Applicants have not referred the Court to any specifi 

27 portion of the record that addresses these impacts. Indeed, the only reference provide 

28 
J J This figure excludes the number of daily "internal" trips generated - i.e., trips between residences, to th 

recreation center, to the school, etc. [AR. 17085, Table 5.16-1.] Therefore, the 33,749 net daily vehicle trips are fOi 
trips to and from the Project Site. 
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1 by Applicants is to the section pertaining to the Project Design Features in the section 

2 entitled "Air Quality." [AR 16596.] The Applicants contend that these non-specific an 

3 general statements regarding the presence of bikeways and pedestrian acces 

4 "integrated into the design of the community" which are "designed to reduce th 

5 Project's air quality emissions and are incorporated into the Project's emission 

6 analysis", are an example of the transportation energy impacts analysis.12 Thes 

7 statements do not satisfy the EIR requirements. Therefore, it is concluded the FEIR' 

8 analysis is deficient insofar as it does not assess or consider mitigation for th 

9 transportation energy impacts of the Project. Accordingly, the writ will be granted 0 

10 this issue. 

11 K. Greenhouse Gas (GHGJ Emissions Impacts 

12 Petitioners challenge the FEIR's conclusion that the greenhouse gas emission 

13 (GHG) generated by the Project will have a less than significant impact on th 

14 environment. [AR 16736 et seq.] Petitioners contend the Project will generate 82,81 

15 metric tons of C02 equivalent emissions (C02e) per year under the Neighborhood 

16 Commercial Overlay ("NC Overlay"), and 79,779 C02e without the NC Overlay. 

17 According to Petitioners, the FEIR asserts the Project has less than significant impacts, 

18 and does not require mitigation, because it is consistent with Assembly Bill ("AB") 32, 

19 which requires the State of California to reduce GHG emissions to 1990 levels by 2020. 

20 [AR 16798-99.] However, Petitioners argue that although the FEIR asserts the Projec 

21 will reduce GHG emissions by more than 28.5% below the "business as usual" ("BAU" 

22 scenario, it does not adequately address how the Project will help achieve the state 

23 mandated emissions targets. [AR 16744, 16770-71, 16799.] Petitioners contend th 

24 record fails to substantiate the assumption in the FEIR that compliance with statewid 

25 measures can serve as the criterion for an individual local project. [AR 16785-88, 

26 

27 

28 12 The Applicants also contend this case is similar to Tracy First v. City of Tracy (2009) 177 Cal.AppAt 
1, wherein the court rejected the petitioners challenge of the energy impacts analysis. However, Tracy First i 
distinguishable in that the challenged ErR actually contained a discrete section discussing the project's energ 
impacts. (Tracy First, supra. at p. 930-931.) 
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1 16807-08.] In support, Petitioners cite to Center for Biological Diversity v. Departmen 

2 of Fish and Wildlife (''Newhall Ranch'? (2015) 62 Cal.4th 204. 

3 The Applicants contend that the analysis of the Project's GHG emissions impact i 

4 proper and substantial evidence supports the findings set forth in the FEIR [AR 353 

5 360, 478-79, 4540-64, 16736-818, 35953-65.] According to the Applicants, the Project' 

6 GHG emissions "were quantified and calculated to provide full disclosure of the Project' 

7 GHG impacts." [AR 16770.] The significance of the Project's GHG impacts was the 

8 evaluated "using a combination of consistency with the quantitative targets develope 

9 by [the Air Resources Soard], including the conservative 28.5% target and the [Sa 

10 Area Air Quality Management District] target and compliance with applicable statewid 

11 and local regulatory programs designed to reduce GHG emissions consistent with A 

12 32." [AR 354.] The Applicants also cite to Newhall Ranch, and contend the Suprem 

13 Court held that "a finding of consistency with statewide emission reduction goals is a 

14 legally permissible criterion of significance when analyzing potential impacts of GH 

15 emissions of a new land use project." [AR 16770.] As a result, the Applicants argue tha 

16 since AS 32 established the statewide GHG emissions reduction goal of 28.5% belo 

17 SAU, the use of a 28.5% emissions reduction target for the Project is proper. 

18 CEQA Guidelines § 15064.4 provides in relevant part: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(a) The determination of the significance of greenhouse gas 
emissions calls for a careful judgment by the lead agency 
consistent with the provisions in section 15064. A lead agency 
should make a good-faith effort, based to the extent possible on 
scientific and factual data, to describe, calculate or estimate the 
amount of greenhouse gas emissions resulting from a project. 
A lead agency shall have discretion to determine, in the context 
of a particular project, whether to: 

(1) Use a model or methodology to quantify greenhouse gas 
emissions resulting from a project, and which model or 
methodology to use. The lead agency has discretion to 
select the model or methodology it considers most 
appropriate provided it supports is decision with substantial 
evidence. The lead agency should explain the limitations of 
the particular model or methodology selected for use; and/or 
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(2) Rely on a qualitative analysis or performance based 
standards. 

(14 Cal. Code Regs., § 1506404, subd. (a).) 

"Section 1506404 was not intended to closely restrict agency discretion in choosing a 

method for assessing greenhouse gas emissions, but rather 'to assist lead agencies' in 

investigating and disclosing 'all that they reasonably can' regarding a project' 

greenhouse gas emissions impacts." (Newhall Ranch, supra, 62 Calo4th at 221.) I 

addition, "the section does not mandate the use of absolute numerical thresholds t 

measure the significance of greenhouse gas emissions." (Id.) 

Under CEQA Guidelines §1506404, lead agencies should make a good faith effo 

to "describe, calculate or estimate" the GHG emissions associated with a project when 

the agency is evaluating whether a project has a significant effect. (2 Kostka & Zischke, 

supra, §20.88.) "Generally, the Guidelines direct lead agencies to evaluate whether 

project will increase or reduce GHG emissions, whether a project's emissions exceed 

threshold of significance that the lead agency has determined applies to the project, 

and whether the project is consistent with an adopted plan to reduce GHG emissions.' 

(Id., citing to CEQA Guidelines §1506404(b).) Courts have held that lead agencies hav 

discretion to determine the significance threshold that should be applied in determining 

whether a project's emissions are significant. (Citizens for Responsible Equitab/t 

Environmental Development v. City of Chula Vista, supra, 197 Cal.Appo4th at p. 335 [a 

mitigated negative declaration case],) 

Under the CEQA Guidelines, a lead agency may determine that a project doe 

not increase GHG emissions, or it is consistent with a plan to reduce these emissions. 

In some instances, it may be appropriate for the agency to determine that a project' 

contribution the impact of climate change is not cumulatively considerable, an 

therefore, it is less than significant. It should be noted that under CEQA's provisions fo 

determining whether an EIR is necessary, it is not enough to demonstrate that there i 

an overall significant cumulative impact, but rather, it must be demonstrated that th 

effects of the individual project are significant when viewed in connection with th 
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1 effects of past, present, and future projects. (CEQA Guidelines §15065(a)(3).) "[W]he 

2 there is no substantial evidence of any individually significant effect by a project unde 

3 review, the lead agency may reasonably conclude the effects of the project will not b 

4 cumulatively considerable, and it need not require an EIR on this basis." (Sierra Club v. 

5 West Side Irrigation District(2005) 128 Cal.App.4th 690, 701.) 

6 In Newhall Ranch, the Supreme Court examined whether the EIR validl 

7 determined the proposed housing development would not significantly impact th 

8 environment by its GHG emissions. First, the Court discussed the purpose of AB 32 

9 namely, to reduce GHG emissions to 1990 levels by the year 2020 - and that under th 

10 legislation, the California Air Resources Board ("ARB" or "Air Board") prepared a 

11 "Scoping Plan" for achieving the "'maximum technologically feasible and cost-effective 

12 reductions in greenhouse gas emissions by 2020." (Newhall Ranch, supra, 62 Cal.4th a 

13 pp. 215-216.) 

14 In the Scoping Plan, the ARB explained that "'[r]educing greenhouse ga 

15 emissions to 1990 levels means cutting approximately 30 percent from business-as 

16 usual [BAU] emission levels projected for 2020, or about 15 percent from [2008] 

17 levels.m13 (ld. at p. 216, quoting Air Resources Bd., Climate Change Scoping Plan (Dec. 

18 2008) Executive Summary, p. ES-1 (Scoping Plan).) The Scoping Plan then outlined 

19 "'comprehensive array of emissions reduction approaches and tools' to meet the goal, 

20 including expanding energy efficiency programs, achieving a statewide renewabl 

21 energy mix of 33 percent, developing with our regional partners a cap-and-trad 

22 program for greenhouse gases, establishing targets and policies for emissions i 

23 transportation and implementing existing clean transportation programs, and creating 

24 targeted fees on certain activities affecting emissions." (Newhall Ranch, supra, 6 

25 Cal.4th at p. 216, quoting Scoping Plan, pp. ES-3-ES-4.) 

26 

27 

28 13 The 2020 forecast is referred to as a "business-as-usual" projection because it assumes no regulator 
efforts or conservation efforts beyond what was in place when the forecast was made, and represents the emission 
that would be expected to occur in the absence of any GHG reductions actions . (Newhall Ranch, supra, 62 CaJ.4th a 
p.216.) 
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However, the Supreme Court recognized that neither AB 32 nor the Scoping Pia 

provided any mandate or method for CEQA analysis of GHG emissions from a propose 

project. Instead, CEQA Guideline § 15064.4 was adopted, and as noted above, i 

provides that lead agencies should attempt to "describe, calculate, or estimate" th 

amount of GHG a project will emit, while recognizing that agencies have the discretio 

in how to do so. (Newhall Ranch, supra, 62 Cal.4th at p. 217, citing to Guidelines, § 

15064.4, subd. (a).) 

In Newhall Ranch, in determining whether the proposed project would hampe 

the achievement of AB 32's goals, the lead agency used a method modeled on th 

Scoping Plan's use of comparison to a BAU projection as a measure of the emissio 

reductions needed to meet the 2020 goal, which was determined to be a reduction 0 

29% from BAU. As a result, the project's EIR estimated annual GHG emissions "if th 

proposed Project and resulting development were constructed consistent with [the Ai 

Board's] assumptions for the CARB 202 NAT [no action taken, or business as usual] 

scenario." (Newhall Ranch, supra, 62 Cal.4th at p. 218.) Since the EIR's estimate 0 

actual annual project GHG emissions was 31% below its BAU estimate, thus exceedin 

AB 32's determination of a 29% reduction from BAU needed statewide, the EI 

concluded the project's likely GHG emissions would not hinder achievement of AB 32' 

goals and therefore less than significant under a CEQA analysis. (Id.) 

The Supreme Court rejected as flawed the reasoning used by the lead agency i 

analyzing the GHG impacts of the project, and determined that although the EI 

employed AB 32 as a legally-permissible threshold of significance, the finding that th 

project's emissions would not be significant under that threshold was "not supported b 

a reasoned explanation based on substantial evidence." (Newhall Ranch, supra, 6 

Cal.4th at p. 213.) The Court explained that the administrative record did not establish 

a well-reasoned basis for the efficiency comparison made in the EIR, which concluded 

that the project's 31 % emissions reduction over BAU satisfied the significance criterio 

of consistency with the Scoping Plan's 29% statewide reduction. (Id. at pp. 225-227. 

The Supreme Court went on to expound on its holding, and stated: 
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At bottom, the EIR's deficiency stems from taking a quantitative 
comparison method developed by the Scoping Plan as a measure of 
the greenhouse gas emissions reduction efforts required by the 
state as a whole, and attempting to use that method, without 
consideration of any changes or adjustments, for a purpose very 
different from its original design: To measure the efficiency and 
conservation measures incorporated in a specific land use 
development proposed for a specific location. The EIR simply 
assumes that the level of effort required in one context, a 29 
percent reduction from business as usual statewide, will suffice in 
the other, a specific land use development. From the information in 
the administrative record, we cannot say that conclusion is wrong, 
but neither can we discern the contours of a logical argument that 
it is right. The analytical gap left by the EIR's failure to establish, 
through substantial evidence and reasoned explanation, a 
quantitative equivalence between the Scoping Plan's statewide 
comparison and the EIR's own project-level comparison deprived 
the EIR of its "'sufficiency as an informative document.'" (Newhall 
Ranch, supra, 62 CalAth at p. 227, citing to Laurel Heights, supra, 
47 Cal.3d at p. 392.) 

In short, the Supreme Court found that the EIR improperly assumed that the level 0 

16 effort required in one context, i.e., a state-wide reduction, would suffice in the other 

17 namely, a specific land use development. The Court held there was no substantial 

18 evidence to support that assumption, and the EIR's analysis failed to support it 

19 conclusion of no significant impact. (Ibid) 

20 

21 

Nevertheless, the Supreme Court found that a BAU comparison based on th 

Scoping Plan's methodology may be one way for a lead agency to determine what level 

22 of reduction is necessary for a new land use development to comply with AB 32' 

23 

24 

25 

statewide goals. The Court also stated that a "lead agency may rely on existin 

numerical thresholds of significance for greenhouse gas emissions," even though th 

use of these thresholds is not required. (Newhall Ranch, supra, 62 CalAth at p. 230.) In 

26 addition, the Court stated that consistency with AB 32's goals might be assessed, i 

27 whole or in part, "by looking to compliance with regulatory programs designed t 

28 reduce greenhouse gas emissions from particular activities." (Newhall Ranch, supra, 6 

Cal.4th at p. 229.) However, the Court cautioned that such a significance analysis "onl 
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1 goes to impacts within the area governed by the regulations" - i.e., a project designe 

2 to meet building efficiency and conservation standards does not establish that its GH 

3 emissions from transportation activities lack significant impacts. (Jd.) The Suprem 

4 Court went on to acknowledge that lead agencies could use geographically-specific GH 

5 emissions reduction plans as a basis for project-level CEQA analysis, and noted that th 

6 Scoping Plan encourages the development of such locally-based GHG reduction plans. 

7 (Id. at p. 230.) 

8 Here, in the current litigation, the methodology used by City relies on thre 

9 independent bases for determining the Project's consistency with AB 32: (1) analyzing 

10 the Project in light of the AB 32 Scoping Plan's statewide GHG emissions reduction goal 

11 of 28.50/0, referred to as the "BAU approach"; (2) determining whether the Project me 

12 the 26.2% reduction goal required for statewide land-use driven GHG emission 

13 mandated by AB 32, as identified in analysis conducted by the Bay Area Air Quali 

14 Management District; and (3) considering the Project in relation to a "combination 0 

15 consistency with the quantitative emission reduction targets and compliance with 

16 applicable statewide and local regulatory programs designed to reduce GHG emission 

17 consistent with AS 32." [AR 16770-71, 354-58.] The Applicants note that the 28.5°A 

18 GHG emissions reduction is derived from the AS 32 Scoping Plan (2008). [AR 4557.] 

19 The FEIR acknowledges there are several potentially applicable GHG plans 

20 analyzes to determine significance, including local plans such as Southern California 

21 Association of Governments 2012 Regional Transportation Plan / 

22 Communities Strategy ("SCAGs RTP/SCS"), the San Bernardino Associated 

23 Governments' Regional Greenhouse Gas Reduction Plan ("RGRP"), and City's General 

24 Plan. In addition, the FEIR asserts that the City "quantified and calculated the Project' 

25 GHG emissions to provide full disclosure of the Project's GHG impacts." [AR 16743.] A 

26 a result, with respect to the first threshold question under the CEQA Checklist, Ci 

27 selected "consistency with AB 32's mandates as determined by comparisons of th 

28 Project's GHG emissions to emissions reduction targets called for under AB 32, and als 

a combination approach that uses consistency with the quantitative emission reductio 
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1 targets and a qualitative analysis of whether the Project is compliant with applicabl 

2 statewide and local regulatory programs designed to reduce GHG emissions consisten 

3 with AB 32." [/d.] Regarding the second threshold question, the FEIR states that Ci 

4 "evaluated whether the Project conflicts with the applicable plans, policies, and 

5 regulations adopted for the purpose of reducing emissions of GHG, including SCAG' 

6 RTP/SCS and the RGRP." [Id.] 

7 The FEIR notes that under Senate Bill ("SB") 375, SCAG was required t 

8 incorporate a "sustainable communities strategy" ("SCS") into its regional transportation 

9 plans ("RTPs") that would achieve GHG emission reduction targets by reducing vehicl 

10 miles traveled. In 2010, ARB adopted regional targets for the reduction of GHG applyin 

11 to the years 2020 and 2035. [AR 16749.] For the area under SCAG's jurisdiction, 

12 including the Project Site, ARB adopted regional targets for reduction of GHG emission 

13 by 8% for 2020, and by 13% for 2035. [AR 16749-50.] The FEIR notes that SCAG's SC 

14 is included in the SCAG 2012-2035 RTP/SCS, and it was adopted by SCAG in April 2012. 

15 The FEIR further notes that ARB "accepted the RTP/SCS's quantification of GH 

16 emission reductions and determined that implementation of the RTP/SCS would achiev 

17 the 2020 and 2035 GHG emission reduction targets established by [C]ARB." [A 

18 16750.] 

19 The FEIR then discusses the June 2013 SANBAG Regional GHG Reduction Plan 

20 ("RGRP"), which summarized the actions each member city has selected in order t 

21 reduce GHG emissions and each city's progress towards their selected GHG emission 

22 reduction goals. [AR 16761.] According to the FEIR, "[t]he RGRP discloses [C]ARB's A 

23 32 Scoping Plan recommendation that local governments reduce GHG emissions fro 

24 municipal operations and the community at large to a level that is 15% below the 

25 current levels. The RGRP identifies 2008 emission inventories for each jurisdiction a 

26 well as BAU projections for emission levels by 2020." [AR 16762.] Under the RGRP 

27 each member city selected a goal to reduce community GHG emissions from 2008 level 

28 and/or BAU levels by the year 2020, and each city-specific goal is based on what tha 

city considers feasible in light of local conditions. [AR 16762.] 
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The FEIR asserts that the City of Highland selected a goal to reduce it 

community GHG emissions to a level that is 22% below its projected BAU emissions i 

2020. [AR 16762.] In addition, the FEIR notes that "[t]he RGRP also demonstrates tha 

the City complies with [C]ARB's AB 32 Scoping Plan recommendation by reducing GH 

emissions by 2020 to a level that is 15% less than the City's 2008 GHG emissions." [fd.] 

The FEIR states that City has also committed to additional local measures to reduc 

GHG emissions, including "a performance standard for new development that seeks t 

achieve a 29% reduction below projected BAU emissions for new projects." [fd.] Th 

FEIR goes on to state that City has confirmed that the Project's 28.5% reduction i 

consistent with the 29% reduction listed in the RGRP. [fd.] 

In analyzing the thresholds of significance for GHG emissions for the Project, th 

FEIR notes that under Newhall Ranch, "a finding of consistency with statewide emissio 

reduction goals is a legally permissible criterion of significance when analyzing potential 

impacts of GHG emissions of a new land use project." [AR 16770.] The FEIR the 

summarizes the method used by City for determining the required GHG emission 

reduction for the Project, as follows: 
AB 32's mandated decrease in GHG emissions from 596 tonnes 
(projected 2020 NAT levels)14 to 427 tonnes (1990 levels) is 
equivalent to 28.5 percent emissions reduction. The Newhall Ranch 
decision questioned the substantiality of the evidence presented in 
that case to support the use of AB 32 statewide GHG reduction goal 
of 28.5% as the determinative measure of whether the land use 
projects at issue in that case would have a significant adverse GHG 
impact, but did not prohibit the use of the 28.5% figure. As 
disclosed below,· substantial evidence supports the use of the 
28.5% emission reduction target. However, consistent with the 
direction given by the Supreme Court in the Newhall Ranch 
decision, the City also evaluated the significant of the Project's GHG 
impacts using a combination of consistency with that quantitative 
28.5% BAU target and compliance with applicable statewide and 
local regulatory programs designed to reduce GHG emissions 
consistent with AB 32. In other words, if the Project's GHG 
emissions are reduced to 28.5 percent below 2020 NAT, and the 
Project is compliant with those applicable statewide and local 
regulatory programs designed to reduce emissions consistent with 

14 "NAT" means "no action taken." 
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j 
AB 32, the Project's cumulative GHG emission impacts as specified 
by law in AB 32 would be less than significant. [AR 16770·71.] 

The FEIR discusses the overall calculation methodology, the CalEEMod versio 

2011.1.1/5 and states that two GHG inventories were developed to assess the Project' 

potential GHG impacts: (1) the inventory of emissions resulting from the Project in 

2020; and (2) the inventory of Project emissions under a NAT 2020 (Le., business a 

usual). Categories of GHG emissions considered included one-time emissions, such a 

constructions emissions and land use changes, and annual operational emissions, suc 

as energy use, watery supply, and mobile source emissions. [AR 16772.] According t 

the FEIR, although full build out of the Project is scheduled to occur well after 2023, 

"the GHG analysis overstates the Project's 2020 emissions by calculating the projection 

with a full build-out date in 2023 and then assigning those build out level emissions t 

the 2020 time horizon." [AR 16772.] The FEIR then goes on to set out an analysis 0 

the various applicable regulations pertaining to one-time emissions and operational 

emissions for the Project, with a discussion of estimated GHG emissions reductions i 

each category - both with and without the NC overlay - and a comparison to the Ai 

Board's BAU scenario for the category. [AR 16777-16798.] 

Vehicular GHG emissions were also evaluated using the CalEEMod model 

based on regulatory programs such as AB 1493 ("the Pavley Standard"), which require 

the Air Board to adopt certain regulations by 2005 to reduce non-commercial vehicl 

emissions by year 2009 and thereafter. [AR 16793.] The FEIR notes that although cap 

and-trade regulations are not accounted for under CalEEMod estimates, it wa 

determined the regulations would reduce the Project's GHG emissions below the stated 

15 The FEIR asserts that the CalEEMod version 2011.1.1 "is a statewide program designed to calculat 
both criteria and GHG emissions from development projects in California. This model was developed under th 
auspices of the SCAQMD and received input from other California air districts, and is currently supported b 
several lead agencies for use in quantifying the emissions associated with development projects undergo in 
environmental review .... CalEEMod is based upon ARB-approved Off-Road and On-Road Mobile-Sourc 
Emission Factor models ... and is designed to estimate construction and operational emissions for land us 
development projects and allows for the input of project specific information." The methodology also purported I 
allows lead agencies to calculate construction and operational emissions from a land use project, and includes dail 
maximum and annual averages for criteria pollutants, as well as default values for categories such as water an 
energy use. [AR 16774-75.] 
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thresholds, and as a result, the Project would be consistent with SCAG's RTP/SC 

estimates. [AR 16794.] 

In its conclusion, the FEIR states that the Project GHG emissions inventory wa 

compared to "the GHG emissions that would occur from a development that would b 

built without the Project Design Features and energy reduction commitments made b 

the Project, and without the regulations that have been promulgated to comply with A 

32 (Le., the ARB 2020 No Action Taken Scenario)." [AR 16798.] It notes that the Ai 

Board's 2020 BAU scenario "represents the GHG emission inventory if project 

continued to, be built according to standards at the time AB 32 was enacted, and wa 

the scenario that the [Air Board] used to estimate the percent reduction in GH 

emissions required to return to 1990 levels by 2020." [Id.] 

The FEIR then finds that the Project "with" and "without" the NC Overlay i 

estimated to provide 28.66% and 28.72% reduction, respectively, from their associated 

Air Board BAU scenarios - with both options taking into account the Project' 

sustainability commitments and changes in emission factors due to implementation 0 

certain regulations mandating higher fuel efficiency standards for light-duty vehicles. 

[AR 16798-99.] Ultimately, the FEIR asserts: "In conclusion, the Project would achiev 

a consistency with AB 32's emission reduction goals whether measured solely by a 

comparison to the Scoping Plan's 28.5 percent reduction ... or through a combination 0 

compliance with the above measured quantitative emission reduction targets and an 

evaluation of the Project's compliance with the applicable regulatory programs designe 

to achieve AB 32's goals." [AR 16799.] 

"A lead agency enjoys substantial discretion in its choice of methodology. 

when the agency chooses to rely completely on a single quantitative method to justify a 

no-significance finding, CEQA demands the agency research and document th 

quantitative parameters essential to that method. Otherwise, decision makers and th 

public are left with only an unsubstantiated assertion that the impacts ... will not b 

significant." (Newhall Ranch, supra, 62 Cal.4th at 228, citing to 14 Cal. Code Regs., § 

15064, subd. (f)(5) [substantial evidence to support a finding on significance include 
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"facts, reasonable assumptions predicated upon facts, and expert opinion support b 

facts," but not "[a]rgument, speculation, [or] unsubstantiated opinion"].) This failure t 

provide substantial evidentiary support for its "less than significant" air quality impac 

conclusion is prejudicial, "in that it deprived decision makers and the public 0 

substantial relevant information about the [P]roject's likely impacts." (Id. at 228; se 

also, Neighbors for Smart Rail, supra, 57 Cal.4th at 463.) In the absence of substantial 

evidence to support the EIR's conclusion, the readers of the report have no way 0 

knowing whether the Project's likely air quality impacts will actually be significant, and, 

if so, what mitigation measures are required to reduce them. (Id. at 228.) 

Here, no such error is found. As discussed above, the FEIR extensively sets fort 

the methodology used to analyze the Project's GHG emissions and assess consistenc 

with AS 32's statewide goals. The FEIR fully informs the public and decision-makers 0 

the impact the Project will have on GHG emissions, and Applicants have demonstrated 

that substantial evidence supports the methodology used in the FEIR to determine th 

Project's compliance with AS 32. Therefore, the writ on the issue will be denied. 

DISPOSITION 

1. GRANT Petitioners' Petition for Writ of Mandate on the ground City failed t 

analyze the whole of the Project. 

2. GRANT Petitioners' Petition for Writ of Mandate as to the adequacy of the EIR' 

analysis of Project alternatives, biological impacts as to RAFSS, water resource 

impacts, wastewater impacts, and energy impacts, on the ground that there i 

no substantial evidence supporting City's conclusions on these issues. 

3. DENY Petitioners' Petition for Writ of Mandate as to the adequacy of the EIR' 

analysis of biological impacts as to RSS and the wildlife corridor, seismic impacts, 

aesthetic impacts, wildfire hazard and hazardous materials impacts, cultural 

resources impacts, and GHG emissions impacts, on the ground that substantial 

evidence supports City's conclusions on these issues. 
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1 4. GRANT Applicants' Request for Judicial Notice. 
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3 Dated this ~ day of June, 2018 
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