DEPARTMENT OF HOMELAND SECURITY:
STATEMENT REGARDING EXERCISE OF WAIVER AUTHORITY

For at lcast the past decade. illegal entry into the United States along the United
States - Mexico border in southern Arizona has been a severe problem. The flow of
illegal traffic through this region has not only jeopardized our ability 1o deter and prevent
terrorism and terrorist entry into the United States. but it has also caused severe and
profound impacts to the enviroament. In recent vears, through the deployment of
additional personnel. tactical infrastructure, and technology. the Department o Homeland
Security (DHS) and its companent agencies have made great strides toward obtaining
operational control of the border and reducing the number of itegal entrants inte the
United States through this region. Despue its recent successes in southern Arizona. DHS
must continue 10 ook for better, more effective and more Innovative ways 10 prevent
illegal eatry and achieve its goal al'towal operational control of the United States border.

DHS's Secure Border Initiative (SB1) is intended to meet this objective. As a part
of SBL, DHS 15 developing a strategy to control the borders of the United States by
transforming and improving technology. infrastructure, staffing. and response programs.

One arca where DHS. through its SBI program. is actively working to address the
problem of ilfegal entry is in and around the San Pedro Riparian National Conservation
Area (SPRNCA) in Cochise County in southeastern Arizona. The profoundly nepative
impact of iflepal entey m and around the SPRNCA s well-documented. 1n Fiscal Year
2007 alone, there were over 19.000 apprehensions of illegal entrants and over 21.000
itlewal enuies in the arca. which was & significant increase compared 1o Fiscal Year 2006.
Further. due to the inhospitable nature of the SPRNCA and surrounding area. 14 itlegal
enteants died in the SPRNCA in Fiscal Year 2007, including one discovered as recently
as two weeks ago. In addition to the human cost of jllegal entry. there are innumerable
costs to the envicomment. For example. illegal roads divert the normal flow of water and
rob native plant cover of the moisture it depends on to survive. Hlegal entrants alse lcave
trash and high concentrations of human waste. which impact wildlife, vegetation and
water quality. Hundreds of wildfires caused by camplires of illegal entrants have caused
a significant threat to human safety and the lands along the border, as well as increased
impacts o soil, vepetarion. cultural sites. and other sensitive resources. Indeed. illegal
entry in and around the SPRNCA is such a problem that the Bureau of Land Management
(BL. M} has had to imposc restrictions on public recreation in the SPRNCA due to high
levels ot smuggling activits . vehicle thefis. and assaults. Of course, illegal entry also
posces a grave sk o our Nation's seeurity  Approximately 1% of illegal entrants have a
criminal background. and the potential alway s exists tfor a single individual or small
group to cross the border at the SPRNC A undetected with biclogical or chemical
weapons. weapons of mass effect. or other implements of terrotism.

Until recently. DHS has been working 10 address these problems by instalting
both tactica! infrastructure and pedestrian tencing o stem the tlow of illegal entrants in
and around the SPRNCA, Howeser, o October 10, 2007, the United States District
Court for the District of Columbin, responding to o tawsuit filed by Defenders of Wildlite
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and the Sierra Club, enjoined DHS from taking any further action w construet [encing
and 1actical infrastructure in the SPRNCA. W hile acknowledging that “there is a lence
there now. 115 not a pristine area and there 15 emvironmental damage being caused by
illegal aliens™, the court cited alleged deficiencies in an environmental assessment that
was used by BILM in determining whether to authorize DS to proceed with construction
in the SPRNCA 0 issuing its resiraining order.

DHS disagrees with the court’s ruling and believes that if the litigation were to
continue to move torward, the government ultimately would prevail on the merits. In
fact, DHS believes that the government complicd with all of the applicable environmental
laws before proceeding with construction. For example. DHS conducted its own carlier
environrmental assessment. which was open 10 comment and review by both the public
and tederal. state. and local resource agencies, and like the BLLM’s environmental
assessment. concluded that the project would not result in significant impicts to the
environment. In fact, the court™s ruling is at odds with the determination of two separate
tederal land management agencics, both of which had authorized DHS 10 proceed with
construction. [t is worth noting that these are the very agencies whaose Congressionally-
mandated mission includes administering and protecting the SPRNCA and its resourees,
Furthermore. DS believes that its ettorts o stem the flow of tllegal entrants inand
around the SPRNCA will result in a significant improvement to the environment in that
“area. and increase the public’s abihty 1o enjoy 1t as a resource.

DHS considers any further delay in constructing the tactical infrastructure and
fencing in and around the SPRNCA o present unaceeptable risks to our Nation's
security, As the court correctly noted in issuing its ruting, in addition 1o the mandate for
additional roads. barriers, cameras, sensors, and hghting to deter illegal entry, pursuant (o
Section 102{v) of the [llegal Immigration Reform and Immigrant Respoasibility Act, as
amended (TIRIRA). Congress granted to the Secretary the authority to waive all legal
requirements that the Secretary. in his sole discretion. determines necessary to ensure
expeditious construction, | Tlhe exceutive is in the position to excreise that waiver. to
factor in the national security . . . so that it there is a national security issue and . . . the
wrgency of this construction is of national importance, Congress has allowed your client
to take that into consideration.” the court stated. Consistent with this Congressional
authorization. Secretary Chertoft has determined that it is necessary to utilize this
statutory waiver authority and has now done so to ensure the expeditious completion of
tactical infrastructure and fencing in and around the SPRNCA without any further delay
caused by pending vr threatened hitigation,

Although the Secretary’s exercise of authority under Section 102(¢) of HRIRA
means that certain eny ironmental laws will be waived, DIIS is not compromising its
commitment w responsible ensironmental stewardship. As a part of obtaining
authorization to proceed from the federal lund management agencies that administer and
proteet the SPRNCA and its resources. DHS agreed 10 implement a host of mitigation
measures that would fessen the enyironmental impacts associated with the construction
and operation of tactical infrustructure and fencing. For example. DHS has agreed 1o
work with the Tish and Wildlife Service and a qualified biologist 1o respond toe concerns



related to wildlife in the area: temporary barriers are 10 be erected in the river and will be
removed during the fluod season: DHS will take steps to prevent the introduction or
spreading of invasive weeds and will. as necessan . restore temporarily disturbed arcas
with pative plants: and. a Storm Water Pollution Prevention Plan has already been
provided to BLM. Despite the issuance of a waiver. DHS intends to honor these
commitments and will continue 10 work in close cooperation with such agencies as this
and other DHS projects move forward.



