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ORDER DENYING CENTRAL ARIZONA WATER CONSERVATION DISTRICT'S 
MOTION FOR SUMMARY JUDGMENT, GRANTING SOUTHWEST CENTER FOR 

BIOLOGICAL DIVERSITY'S CROSS-MOTION FOR SUMMARY JUDGMENT AND 
GRANTING DEFENDANTS' CROSS MOTION FOR SUMMARY JUDGMENT 

The court heard the parties' Motions on September 21, 

1999. Norman D. James, Esq., appeared at the hearing on behalf 

of Plaintiff Central Arizona Water Conservation District 

("CAWCD"); James J. Tutchton, Esq., appeared at the hearing on 

behalf of Plaintiff Southwest Center for Biological Diversity; 

and Samuel D. Rauch, III, Esq., appeared at the hearing on 

behalf of Defendants. After reviewing the Motions and the 

supporting and opposing memoranda, the court DENIES CAWCD's 

Motion for Summary Judgment, GRANTS Southwest Center for 

Biological Diversity's Motion for Summary Judgment and GRANrs 

the Federal Defendants' Cross-Motion for Summary Judgment. 

BACKGROUND 

This case represents the consolidation of two separate 

actions challenging a Biological Opinion issued by the Fish and 

Wildlife Service ( "FWS") for central and southern Arizona 0:1 

April 15, 1994. CAWCD challenges the Biological Opinion ("BO") 

on the ground that there was an insufficient basis for its 

"jeopardy" findings. Plaintiff Southwest Center for Biological 

Diversity ("SW Center"), a nonprofit environmental organization, 

challenges the BO on the ground that it failed to adequately 

ensure the protection of native fish species in the Gila River 
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Basin in central and southern Arizona. On August 26, 1997, the 

actions were consolidated into the instant proceeding. 1 CAWCD 

now moves for summary judgment on the grounds that Defendants' 

jeopardy findings were arbitrary and capricious as a matter of 

law. Both SW Center and Defendants have filed Cross-Motions 

against CAWCD's Motion. 

A. History of the Central Arizona Project 

In 1968, Congress authorized the Secretary of 

Interior, acting through the Bureau of Reclamation ("BORn), to 

construct a 336-mile long aqueduct, known as the Central Arizona 

Project ("CAP") . CAP is an elaborate system of concrete-lined 

canals, inverted siphons, tunnels and pipelines designed 

specifically for the safe and effective transportation of water 

throughout Arizona. The purpose of CAP is to transport up to 

2.2 million "acre-feetn of water per year from Lake Havasu on 

1 At a scheduling conference held on December 9, 1997, the 
court addressed the proper order to consider the Plaintiffs' 
respective claims against Defendants. While CAWCD attacks the 
very basis for the jeopardy findings, SW Center accepts the 
legitimacy of those findings and challenges the sufficiency of 
the reasonable and prudent alternatives implemented by FWS. The 
court thus ordered that the merits of CAWCD's claims would be 
addressed first, and gave the parties leave to file dispositive 
motions with respect to CAWCD's claims. It further ordered that 
SW Center would be permitted to file a motion for summary 
judgment on its affirmative claims against Defendants, in the 
event that the court denied CAWCD's Motion for Summary Judgment. 
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the Colorado River to central and southern Arizona. 2 BOR began 

construction of the CAP in 1973, and water was first delivered 

to central Arizona in 1985 and to the Tuscon area in southern 

Arizona in 1991. In 1993, BOR declared the CAP system 

"substantially complete." 

CAP is operated and maintained by CAWCD. CAWCD is a 

political subdivision of the State of Arizona that was organized 

for the purpose of contracting with the United States for 

repayment of reimbursable CAP costs. CAWCD is responsible for 

reimbursing BOR for substantial portions of the costs associated 

with the construction of CAP. CAWCD is responsible for all 

costs relating to the operation and maintenance of CAP, and the 

costs associated with any environmental precautions taken with 

respect to CAP will also largely be borne by CAWCD. 

B. Statutory Background 

Under the Endangered Species Act ("ESA"), 16 U.S.C. § 

1536(a) (2), federal agencies must act in conjunction with the 

Secretary to ensure that any of their actions will not 

"jeopardizen the existence of listed endangered species. To 

carry out this duty, the ESA and its implementing regulatim1s 

have set out a detailed consultation process for determining the 

2 An acre-foot is defined as the volume of 
cover one acre of land to a depth of one foot. 
New International Dictionary 19 (1986) 
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biological impact of a proposed agency activity. Once the 

consultation process is completed, a "biological opinion" is 

issued. In the biological opinion, the agency issuing the 

opinion, in this case the FWS, states whether it believes that 

the action is likely to jeopardize the continued existence of 

the particular species or result in adverse modification of its 

habitat. If it concludes that the action is likely to result in 

such harm, it must "suggest those reasonable and prudent 

alternatives which [it] believes would not violate [the jeupardy 

provision] and can be taken by the Federal agency. in 

implementing the action." 16 U.S.C. § 1536(b) (3) (A) 

C. Biological Opinion 

Prior to 1989, BOR consulted with FWS on the 

environmental impact of CAP on at least 41 previous occasions. 

However, no comprehensive review of CAP had been conducted, and 

only two consultations had been done specifically studying the 

potential introduction of non-native fish species by CAP into 

the Gila River basin. In none of these initial consultations 

did FWS conclude that native species would be jeopardized by 

CAP. 

In 1989, the Gila River Indian Community ("GRIC") 

requested that 30,000 acre-feet of CAP water be diverted for its 

use. In response to GRIC's request, BOR agreed to construct the 
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Pima Lateral Feeder Canal ("PLFCll), a 0.6 mile open canal that 

would connect the CAP aqueduct to the GRIC irrigation system 

("CAP diversion plan"). 

To ensure that construction of the PLFC would not 

result in harm to listed species, BOR consulted with FWS 

regarding the potential impact on native species of diverting 

CAP water into the GRIC irrigation system. FWS informed BOR at 

that time that the introduction of non-native fish species to 

the GRIC irrigations system through the PLFC may threaten native 

fish species in the area. Initially, FWS indicated that only 

three species may be threatened by CAP water deliveries through 

the PLFC: the bald eagle, leach minnow and spikedace. 3 However, 

FWS later informed BOR that two other species -- the razorback 

sucker and the Gila topminnow -- may be jeopardized as well. 

FWS also indicated that the only non-native fish species likely 

to pose a threat were the striped bass, white bass and tilapia. 

Based on this information, BOR prepared a draft of the 

scope of work to be done in a Biological Assessment ("BA"). The 

draft stated that the BA would consider the impacts of these 

three non-native species on the Gila River system. FWS reviewed 

and approved the BA, concluding that it "should provide the data 

necessary to address the fish introduction issue." 

3 The bald eagle, obviously not a fish species, was not one 
of the species ultimately found in the BO to be jeopardized by 
the CAP. 
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BOR then hired Dr. William Matter of the U.S. Fish and 

Wildlife Service Cooperative Unit at the University of Arizona 

to study the environmental impact of the CAP diversion plan. 

Dr. Matter concluded that none of the non-native species would 

pose a danger to native species, either because they were not 

likely to establish a self-sustaining population in the Gila 

River basin or because they were not likely to cause harm to 

native fish in the event a self-sustaining population were 

established. Relying on these conclusions, BOR concluded in its 

BA that the CAP diversion plan was not likely to jeopardize any 

listed speci~s. On February 12, 1991, BOR submitted the BA to 

the FWS and requested formal consultation by the FWS. 

Thereafter, in May of 1991, FWS provided BOR with a 

draft of a Biological Opinion {"draft BO") concluding that CAP 

water deliveries would in fact jeopardize four species: the 

spikedace, leach minnow, razorback sucker and Gila topminnow. 

Minimizing the significance of the three non-native species that 

had previously been identified and studied by Dr. Matter, the 

FWS explained that "the primary threat from non-native fish 

incursion may come from some of the smaller non-native fish 

species, rather than the larger species included in [Dr.] 

Matter's study." The draft BO went on to identify 33 species of 

non-native fish that may present a threat to protected fish in 

the Gila River basin. The draft BO also expressed concern over 
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non-native species that were not yet present in the Colorado or 

Gila River systems. While the initial catalyst for the BO was 

the diversion of CAP water to the GRIC irrigation system, the 

draft BO considered all CAP deliveries and delivery facilities 

throughout the entire Gila River basin. 

For three years following the FWS's issuance of its 

draft BO, BOR and FWS engaged in consultation regarding the final 

version of the BO that would ultimately be issued. First, BOR 

disputed the jeopardy findings reached by FWS. Immediately 

following the issuance of the draft BO, for example, BOR's 

biologists told FWS that they believed that the chances of non

native species escaping the CAP and impacting listed fish species 

were remote: 

Without exception, either dams, electrical fish barriers, or 
normally dry stream sections block the upstream movement of 
fish from CAP into live stream sections of the Gila River or 
its tributaries. Transport of non-native species 
overwhelmingly depends on human activity such as "bait 
bucket" transfer. 

Administrative Record ("AR") 251 (CAWCD's Statement of Facts at 1 

52) . Based on these and similar conclusions, BOR informed FWS on 

several occasions that it believed the "jeopardy" and "adverse 

modification" findings were incorrect. However, FWS rejected 

BOR's conclusions and maintained that there was adequate evidence 

of potential harm to maintain its "jeopardy" and "adverse 

modification 11 findings. 

In accordance with its obligations under the ESA, based 
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on its jeopardy findings, FWS also consulted with BOR regarding 

the formulation of "reasonable and prudent alternatives" ( "RPA") 

to prevent jeopardy. Initially, FWS proposed a series of "fail-

safe" measures designed to completely prevent non-native species 

from entering CAP, to prevent them from leaving CAP if they made 

it that far, and to prevent them from reaching sensitive native 

habitat if they made it out of the CAP. The estimated cost of 

this initial proposal was $584 million. 

The next version of the RPA recognized that it was 

impracticable to keep non-native fish species out of CAP 

altogether, but retained provisions to keep fish out of the Gila 

River basin and out of sensitive native fish habitat. The 

estimated cost of this revised RPA was $200 million. To 

alleviate the costs of these provisions, BOR indicated its 

"desire to substitute recovery actions on non-CAP items as 

'mitigation' for unalleviated damage from CAP non-natives." To 

facilitate this approach, the RPA would establish a "highly 

complex multi-agency system to take over management and recovery 

of all Gila basin native fishes." Additionally, this represented 

a shift of RPA's focus "from physical prevention to management of 

problems as they arise." BOR subsequently estimated that 

implementation of this approach would cost approximately $30 

million. 

According to Defendants, BOR and FWS immediately 
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recognized that "the implementation structure [of the RPA] was 

unwieldy and might result in [BOR] performing functions that were 

traditionally handled by state and/or federal wildlife agencies.n 

Defendants' Opposition and Cross-Motion for Summary Judgment 

("Defendants' Opposition") at 10. Therefore, Defendants explain 

that as a compromise, BOR and FWS agreed that BOR would provide 

funds so that FWS could undertake the precautionary measures. 

FWS also agreed to drop the provisions that would keep non-native 

species out of the CAP and out of the middle of the Gila River. 

According to Defendants, total savings gained from this 

compromise approached $20 million. 

Consultation between FWS and BOR regarding the final BO 

continued for the next three years. According to CAWCD, FWS 

consulted with BOR for three years "about how much FWS could 

extract from BOR's CAP appropriations" to implement the RPA. 

CAWCD's Motion at 8. Thus, CAWCD claims that the consultation 

process was "perverted into a 'blackmail game' in which FWS used 

its 'jeopardy' finding like a 'gun to the head' of BOR." Id. 

Defendants dispute CAWCD's claim, pointing out that it was not 

FWS, but BOR, that proposed the funding recovery action by BOR in 

lieu of it taking affirmative steps to prevent the introduction 

of non-native species. Defendants contend that the three-year 

delay actually resulted from consultation between FWS and BOR 

about the proper "reasonable and prudent alternatives." 

10 
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The final RPA contained five primary elements: 

1) construction and operation of upstream barriers to fish 
movement from the CAP aqueduct into native fish habitats, 2) 
monitoring the non-native fish, 3) transfer of $500,000 in 
funding to the FWS for a) recovery and protection of listed 
and candidate Gila basin fishes as mitigation for adverse 
project effects which cannot feasibly be alleviated below 
the jeopardy threshold and b) for management against non
native fish and research to support that management, and 4) 
implementation of an information and education program 
regarding non-native aquatic fishes. 

BO at 26-27. These measures represent the provisions of the 

recovery plans calling for construction of fish barriers to 

protect existing populations and potential recovery habitat, for 

various monitoring and management actions, and for a program to 

educate the public about the problems resulting from improper 

fish transportation practices. 

On April 15, 1994, after three years of consultation 

between FWS and BOR, FWS issued the "Final Biological Opinion on 

the Transportation and Delivery of Central Arizona Project Water 

to the Gila River Basin in Arizona and New Mexico" (the "BO"). 

The BO adopted the essential elements of the draft BO, finding 

that "given the long-term nature of the CAP and CAP related water 

deliveries," the risk of non-native species reaching the habitats 

of listed fish species on the Gila River were "clearly 

increased." FWS concluded that the continued existence of these 

species were thus jeopardized by CAP. The BO also included the 

final version of the RPA. 

On July 14, 1997, Plaintiff Central Arizona Water 
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Conservation District ( "CAWC.J") f:~led its Complaint for 

declaratory and injunctive relief, alleging that there was 

inadequate evidence to support the BO's findings that native 

species were in jeopardy, and therefore, that the jeopardy 

findings were arbitrary and capricious in violation of the 

Administrative Procedure Act, 5 U.S.C. § 706. On December 19, 

1997, CAWCD filed the instant Motion for Summary Judgment. 4 On 

February 6, 1998, SW Center filed an Opposition and Cross-Motion 

for Summary Judgment against CAwCD. 5 Defendants filed their 

Opposition and Cross-Motion for Summary Judgment on February 6, 

1998. CAWCD filed a Consolidated Reply and Response to the 

Cross-Motions for Summary Judgment. SW Center filed its Reply on 

April 3, 1998, and Defendants filed their Reply on April 13, 

4 It appears that CAWCD filed its Memorandum in Support of 
its Motion for Summary Judgment on December 19, 1997, and filed 
the actual Motion for Summary Judgment four days later, on 
December 23, 1997. 

5 Technically, there are no claims pending between CAWCD 
and SW Center. However, Fed. R. Civ. P. 56(a) allows a party to 
move for summary judgment "to recover upon a claim, counterclaim, 
or cross-claim or to obtain a declaratory judgment" (emphasis 
added). In its Complaint, SW Center seeks a declaratory judgment 
that the Defendants are violating the Endangered Species Act by 
failing to adequately protect endangered fish species that the 
FWS found to be in jeopardy. SW Center's claim necessarily rests 
on the assumption that the BO's jeopardy findings were accurate. 
A ruling by this court in favor of CAWCD would require the 
conclusion that the BO's jeopardy findings were accurate, because 
CAWCD argues in its Complaint that the jeopardy findings in the 
BO were illegitimate. Therefore, SW Center's Cross-Motion for 
Summary Judgment seeking declaratory relief is proper under Rule 
56 (a) . 

12 
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1998. 

1998. 

This court was designated to hear this matter on March 19, 

STANDARD OF REVIEW 

Rule 56(c) of the Federal Rules of Civil Procedure 

provides that summary judgment shall be entered when: 

. the pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving party is 
entitled to a judgment as a matter of law. 
The moving party has the initial burden of ''identifying 

for the court those portions of the materials on file that Lt 

believes demonstrate the absence of any genuine issue of material 

fact." T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors 

Ass'n, 809 F.2d 626, 630 (9 th Cir. 1987) (citing Celotex Corp. v. 

Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986)). The 

movant must be able to show "the absence of a material and 

triable issue of fact," Richards v. Neilsen Freight Lines, 810 

F.2d 898, 902 (9 th Cir. 1987), although it need not necessarily 

advance affidavits or similar materials to negate the existence 

of an issue on which the nonmoving party will bear the burden of 

proof at trial. Celotex, 477 U.S. at 323. But cf., .id..,_, at 328 

(White, J., concurring). 

If the moving party meets its burden, then the opposing 

party may not defeat a motion for summary judgment in the absence 
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of any significant probative evidence tending to support his 

legal theory. Commodity Futures Trading Comm'n v. Savage, 611 

F.2d 270, 282 (9 th Cir. 1979). The opposing party cannot stand 

on his pleadings, nor can he simply assert that he will be able 

to discredit the movant's evidence at trial. See T.W. Elec., 809 

F.2d at 630. Similarly, legal memoranda and oral argument are 

not evidence and do not create issues of fact capable of 

defeating an otherwise valid motion for summary judgment. 

British Airways Bd. V. Boeing Co., 585 F.2d 946, 952 (9 th Cir. 

1978), cert. denied, 440 U.S. 981 (1979). Moreover, "if the 

factual context makes the nonmoving party's claim implausible, 

that party must come forward with more persuasive evidence than 

would otherwise be necessary to show that there is a genuine 

issue for trial." California Architectural Bldg. Products, Inc. 

v. Franciscan Ceramics, 818 F.2d 1466, 1468 (9 th Cir. 1987), 

(citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 

475 U.S. 574, 587 (1986)) (original emphasis) . 

The standard for a grant of summary judgment reflects 

the standard governing the grant of a directed verdict. See 

Eisenberg v. Insurance Co. of North America, 815 F.2d 1285, 1289 

{9 th Cir. 1987) {citing Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 250 (1986)). Thus, the question is whether "reasonable 

minds could differ as to the import of the evidence." Eisenberg, 

815 F.2d at 1289. 
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However, when 11 direct evidence" produced by the moving 

party conflicts with 11 direct evidence" produced by the party 

opposing summary judgment, "the judge must assume the truth of 

the evidence set forth by the nonmoving party with respect to 

that fact. 11 T.W. Elec., 809 F.2d at 631. Also, inferences from 

the facts must be drawn in the light most favorable to the 

nonmoving party. Id. These inferences may be drawn both from 

underlying facts that are not in dispute, as well as from 

disputed facts which the judge is required to resolve in favor of 

the nonmoving party. Id. 

DISCUSSION 

The Supreme Court has stated that the ESA is "the most 

comprehensive legislation for the preservation of species ever 

enacted by any nation." Tennessee Valley Auth. v. Hill, 437 U.S. 

153, 180 (1978). "[E]xamination of the language, history, and 

structure of [ESA] indicates beyond doubt that Congress intended 

endangered species to be afforded the highest of priorities." 

Id. at 174. The ESA's stated purposes were "to provide a means 

whereby the ecosystems upon which endangered species and 

threatened species depend may be conserved," and "to provide a 

program for the conservation of such . . species." 16 u.s.c. § 

1531(b). Congress expressly stated in§ 2(c) that "all Federal 

departments and agencies shall seek to conserve endangered 
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species and threatened species." 16 U.S.C. § 153l(c). The Act 

specifically defined "conserve" as "the use of all methods and 

procedures which are necessary to bring any endangered species or 

threatened species to the point at which the measures provided 

pursuant to this chapter are no longer necessary.n § 1532 ( 3) 

Consistent with these goals, Section 7 of the ESA 

provides that federal agencies shall consult with the Secretary 

of the Interior in order to 

insure that any action authorized, funded, or carried out by 
such agency. . is not likely to jeopardize the continued 
existence of any endangered species or threatened species or 
result in the destruction or adverse modification of habitat 
of such species which is determined by the Secretary to be 
critical. 

16 U.S.C. § 1536(a) (2) An action will "jeopardizen a species if 

it "reasonably would be expected . . to reduce appreciably the 

likelihood of both the survival and recovery" of the species by 

reducing its reproduction, numbers or distribution. 50 C.F.R. § 

402.02 (1991). 

This court has authority under the Administrative 

Procedure Act ("APA") to review agency actions taken under the 

ESA. The APA authorizes courts to "hold unlawful and set aside 

agency action . found to be arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law.n 5 

U.S.C. § 706(2) (A). The court must determine whether the BO was 

"based on a consideration of the relevant factors and whether 

there has been a clear error of judgment." Citizens to Preserve 
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Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971}. 

However, review under this standard is narrow, and the court 

cannot substitute its judgment for that of the agency. This is 

especially true when "the challenged decision implicates 

substantial agency expertise." Mt. Graham Red Squirrel v. Espy, 

986 F.2d 1568, 1571 (9 th Cir. 1993). 

CAWCD brings this action challenging the FWS's issuance 

of the BO, claiming that the jeopardy findings contained in the 

BO are invalid. CAWCD advances three main arguments in support 

of its claim: A) that FWS failed to consider the best available 

scientific and commercial data; B) that the conclusions in the BO 

were inconsistent with previous positions taken by the FWS; and 

C)that the BO exceeded the legitimate scope of the consultntion. 

B. Best Scientific and Commercial Data 

To satisfy its obligations under Section 7, an agency 

must "use the best scientific and commercial data available." 16 

U.S.C. § 1536(a) (2}. The Supreme Court's recent decision in 

Bennett v. Spear, 520 U.S. 154 (1997) clarified the purpose of 

this requirement: 

The obvious purpose of the requirement that each agency "use 
the best scientific and commercial data available" is to 
ensure that the ESA not be implemented haphazardly, on the 
basis of speculation or surmise. While this no doubt serves 
to advance the ESA's overall goal of species preservation, 
we think it readily apparent that another objective (if not 
indeed the primary one) is to avoid needless economic 
dislocation produced by agency officials zealously but 
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unintelligently pursuing their environmental objectives. 

520 U.S. at 1162. While agencies are expected to meet their 

obligations under the ESA in protecting threatened species, they 

are also required to balance their actions against the economic 

interests of those affected by the environmental requirements. 

In this case, CAWCD contends that FWS did not conduct a 

detailed study to determine whether in fact non-native fish would 

actually escape the CAP, enter and become established in the Gila 

River system, and adversely impact listed species. CAWCD cites 

the following statement by FWS as evidence that it failed to do 

extensive analysis on the impact of the CAP: 

Species-specific analysis of the likelihood of non-native 
species entering and successfully establishing in the Gila 
River Basin, and the potential for impacts to each listed 
species, would be lengthy, complex and largely non
productive. 

AR 298, at 21. CAWCD relies on this statement, along with an 

analysis of the BO's findings, to argue that FWS failed to 

consider the best scientific and commercial data available in 

reaching its conclusions in the BO. 

To evaluate CAWCD's claim, the court must necessarily 

examine the particular conclusions reached by FWS on the harm to 

listed species and the methods used to reach those conclusions, 

to determine whether it used the best scientific and commercially 
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available data in reaching its conclusions. 6 The BO is based on 

the conclusion that introduction of CAP water into the Gila River 

system will threaten four species and/or their critical habitats. 

The BO found that CAP water deliveries would "jeopardize" four 

threatened or endangered fish: spikedace, loach minnow, Gila 

topminnow and razorback sucker. The BO also found that CAP water 

deliveries would "adversely modify" critical habitat for three 

species: spikedace, loach minnow and razorback sucker. According 

to the BO, the four protected fish species will be threatened by 

the introduction of numerous species of non-native fish through 

CAP water into the Gila River basin, including largemouth bass, 

black crappie, channel catfish, flathead catfish and rainbow 

trout. 

CAWCD responds with detailed analyses of the bodies of 

water through which these non-native species will travel to 

threaten listed endangered species. In each case, however, 

Defendants counter with detailed refutations of CAWCD's arguments 

6 As a preliminary matter, Defendants dispute the 
admissibility of a report prepared and submitted by CAWCD ("the 
1995 Report") challenging the findings and the conclusions in the 
BO. Defendants correctly point out that the court is charged 
with the task of evaluating the BO to determine whether, at the 
time the BO was prepared, FWS failed to use best scientific and 
commercial data available. The 1995 Report, prepared one year 
after the BO was issued, clearly cannot be admitted as part of 
the administrative record, as it was not available at the time 
the BO was prepared. However, it is admissible as evidence of 
whether FWS used the best scientific and commercial data that was 
available at the time, as Defendants do not dispute. Thus, the 
court will consider the 1995 Report for that limited purpose. 
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and/or evidence, indicating that there is substantial dispute 

over the likelihood that CAP deliveries will threaten listed 

species. 

1. Review of Specific Areas throughout the CAP 

a. Hassayampa River Sub-basin 

The BO concluded that the introduction of CAP water 

into the Harquahala Valley could ultimately reach the Hassayampa 

River Sub-basin, thus introducing non-native fish species into 

the area and threatening protected species located there. AR 

298, at 17. This finding is based on the following route that 

non-native species will purportedly take: "Species released [from 

the CAP] into the Harquahala Valley could move downstream in 

Centennial Wash into the Gila River and upstream into the 

Hassayampa River." AR 298, at 17. The BO concludes that "[t]he 

probability of CAP introduction of non-native species into the 

Hassayampa River basin is moderate to high and the consequences 

to listed species will be moderately adverse." Id. 

CAWCD insists that non-native species will not be able 

to reach the Hassayampa River basin via the route identified by 

the BO. CAWCD makes several individual claims to support this 

general argument. First, CAWCD argues that the only portion of 

the Harquahala Valley Irrigation District ("HVID") system that 

crosses Centennial Wash is the Westside Canal, and because that 
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connection is accomplished by s~p~on, there is no direct 

connection between HVID and Centennial Wash. 

Defendants do not dispute that there is only an 

indirect connection here, but contend that in some cases, the 

indirect connection of the siphon may still present a risk of 

cross-contamination. Defendants state that siphons may be 

sluiced clean into the drainage being crossed by the siphon, 

creating an indirect connection between an irrigation canal, such 

as Westside Canal, with a drainage basin. 

CAWCD also contends that the Centennial Wash does not 

provide a viable route through which non-native species may 

travel, because it only flows four to five days per year, and in 

those cases, only flows as a result of flood events. CAWCD 

further argues that the conditions necessary to create a flood 

event are not amenable to non-native species, as they necessarily 

create high stream velocity and large sediment loads, thus 

washing non-native species downstream and restricting their 

upstream movement. CAWCD states that for the Hassayampa River to 

flow continuously, the stream velociLy would need to be at least 

five feet per second, which is too rapid for even the strongest 

non-native fish species to overcome. 

Defendants reject CAWCD's claim that the conditions 

created by flooding prevent non-native species from enteri~g 

Hassayampa River. First, they cite the Environmental Assessment 
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("EA") on the Salt River Project (nSRP")-CAP Interconnect, which 

states that "[w]ater velocity may not be an effective barrier [to 

non-native fish species] because the existing minimum velocities 

in the canals and at the canal headgates do not exceed the 

maximum estimated fish swimming speeds." AR 28, at 32. 

Defendants state that while it is generally true that non-native 

species will not overcome peak flood waters, during the rise and 

fall of the flood, areas of low velocity in the flood plain may 

be increased as the width of the flow expands. Second, 

Defendants directly refute CAWCD's claim that a stream velocity 

of five feet per second is too strong for non-native species. 

They point out that the EA on the SRP-CAP predicted that 

velocities of 19 feet per second would not, on their own, prevent 

the upstream movement of non-native fish. Defendants also point 

out that the velocities cited by CAWCD are average velocities, 

and even at the rate of five feet per second, there are areas of 

almost no velocity in a natural streambed. 

Finally, CAWCD avers that high water temperatures will 

discourage non-native fish species from moving upstream in the 

Hassayampa River, which has a mean monthly temperature of 250 C 

from April through October. Defendants respond, however, that 

even if they assume the temperature identified by CAWCD, the 

temperature of the Hassayampa River will be within the preferred 

temperature range of the striped bass for an average of 
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approximately two months of each year. Defendants also state 

that the data cited by CAWCD demonstrate that the temperature J.S 

only within the "avoidance level" of striped bass for about three 

months during the year on average. They point to the conclusion 

reached by Dr. Matter that juveniles "prefer and are more 

tolerant to high temperatures than are adults." Thus, Defendants 

also contest CAWCD's argument that water temperatures will 

prevent the introduction and/or establishment of non-native 

species. 

b. Agua Fria River Sub-basin 

The BO also states that Gila topminnow are found 

in areas of the Agua Fria River Sub-basin ("AFRS"), includ:..ng 

Tule Creek, Cow Creek and Humbug Creek, and that storage of CAP 

water in Lake Pleasant will give non-native fish from the 

Colorado River access to these portions of the AFRS. 

disputes this conclusion for several reasons. 

CAWCD 

First, CAWCD states that the Gila topminnow populations 

in Cow and Humbug Creek are believed to have been extirpated 

before CAP water was added to Lake Pleasant. However, Defendants 

respond that CAWCD's claim that the Cow and Humbug Creek 

populations of Gila topminnow have been extirpated is based on 

the mere fact that they have not been seen since the early 

1980's. Defendants argue that this fact, on its own, does not 
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conclusively show that the species have been extirpated, and that 

species are generally not considered extinct until they have not 

been definitely located in the wild within 50 years. 

CAWCD also cites a BO issued by the FWS in 1983, which 

studied the proposed construction of the New Waddell Dam at Lake 

Pleasant and allegedly concluded that the introduction of CAP 

water into Lake Pleasant would not jeopardize the Gila topminnow 

in the AFRS. According to CAWCD, the FWS based its conclusion on 

the fact that non-native fish would only be able to reach the 

Gila topminnow habitat in Tule Creek when an "Inflow Design 

Floodn event coincided with flows in Tule Creek. Such an event 

is "extremely rare,n according to BOR, and is not likely to occur 

within the 100 year lifetime of the CAP or even in 200 years. 

Defendants also dispute this claim. 

According to Defendants, however, the 1983 BO did not 

conclude that introduction of CAP water into Lake Pleasant would 

not threaten the Gila topminnow in that area. They point out 

that the actual conclusion of the 1983 BO was that "(t]he loss of 

[the AFRS Gila topminnow population] would not significantly 

impact the survival of the speciesn as a whole. This conclusion 

was based on the existence of a cooperative program with the 

United States Forest Service and the Arizona State Game and Fish 

Department in which three agencies would stock Gila topminnow in 

over 50 ponds, springs and streams. By 1994, however, Defendants 
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explain that both native and reintroduced populations of Gila 

topminnow were falling. As a result of this serious decline, FWS 

now emphasizes the preservation of natural and reintroduced 

populations, including the populations in the AFRS. Finally, 

Defendants point out that even assuming the statistics put forth 

by BOR regarding the likelihood of an Inflow Design Flood, that 

presents a 20% chance that such an event will occur over the 100-

year lifetime of the CAP. 7 

c. Aravaipa Creek 

The record unequivocally demonstrates that the most 

serious threat to native species is found in Aravaipa Creek. 

Aravaipa Creek is a tributary of the San Pedro River, and 

currently supports one of the last remaining populations of the 

Spikedace and Loach Minnow. Defendants argue, and CAWCD does not 

dispute, that there is no effective barrier for non-native fish 

species to enter Aravaipa Creek. There is ample evidence that 

non-native fish species introduced by the CAP will reach the Gila 

River above the Ashurst-Hayden Dam, as this is not a barrier to 

fish movement. Once fish bypass this dam, there is nothing to 

7 CAWCD also contends that any potential for introduction of 
CAP water through Lake Pleasant is effectively prevented by the 
barrier on Tule Creek constructed by BOR after the issuance of 
the 1983 BO. Defendants respond by pointing out that even the 
BOR conceded that the barrier was "below the inundation level for 
maximum flood." Reclamation Memorandum of 5/15/90, attached as 
Exhibit 9 to the Rauch Declaration. 
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prevent their entry into Aravaipa Creek and the San Pedro River. 

Based on the high likelihood that CAP waters will reach 

Aravaipa Creek, FWS concluded that the populations of the Loach 

minnow and Spikedace will probably be extirpated by non-native 

fish. As FWS had previously determined that all existing 

populations of these species are necessary for both their 

survival and recovery, this provides especially strong evidence 

that CAP water deliveries pose serious threats to the listed 

species at issue. 

2. Analysis 

CAWCD makes similar arguments to those presented here 

regarding two other areas in the Gila River system: the Salt and 

Verde River Sub-basins and the Gila River Sub-basin. As with the 

arguments reviewed above, the facts underlying the validity of 

the jeopardy findings in these areas are hotly disputed between 

the parties. While CAWCD makes reasonable arguments regarding 

the legitimacy of FWS's jeopardy findings, Defendants generally 

counter with additional information or plausible interpretations 

of CAWCD's evidence. 

For example, Defendants contend that where areas appear 

inaccessible by non-native fish, such species may overcome dams 

or other obstacles by virtue of "bait bucket transfer" ("BBT"). 

BBT refers to the human transportation of fish from one location 
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to another. The most obvious example of BBT is that of a 

fisherman obtaining live bait by dipping his net in water below a 

dam, then later releasing those bait fish into water above the 

dam. Defendants state that the presence of a non-native species 

below a barrier increases the likelihood that it will be 

transported above the barrier. 

CAWCD challenges the validity of Defendants' 

conclusions to the extent they are based on the potential for 

BBT. CAWCD cites 50 C.F.R. § 402.02, which states that the FWS 

may consider only the "direct and indirect effects of an action 

on the species or critical habitat, together with the effects of 

other activities that are interrelated or interdependent with 

that action." Defendants concede that BBT is not a "direct" 

effect of CAP, but argue that it is an indirect effect and that 

BBT is interrelated or interdependent with that action. 

The court agrees that BBT may be considered as an 

indirect effect of CAP. Section 402.02 defines "indirect 

effects" as "those that are caused by the proposed action and are 

later in time, but still are reasonably certain to occur." While 

this definition uses the phrase "caused by," this obviously has a 

broader application than that used for "direct effects." CAP 

transports non-native fish to the base of fish barriers, such as 

the one on Tule Creek. This certainly makes it more likely that 

these species will be transferred above the dam through BBT, 
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thereby indirectly "causing" a greater number of non-native fish 

to be transported over fish barriers and to threaten native fish 

located there. 

The BO specifically addresses the likelihood that the 

introduction of CAP water will increase the threat to protected 

species. In its discussion of the Salt and Verde Rivers, the BO 

states that there are several barriers protecting the Salt and 

Verde River basins. It notes, however, that "[d]espite these 

barriers, non-native fish species continue to spread upstream, 

most likely by bait bucket transport. The presence of CAP 

introduced non-natives at the base of any given dam increases the 

risk of those non-natives being transported upstream into the 

reservoir and river." BO at 18. Thus, the BO directly addressed 

this issue and identified specific areas where the CAP would 

increase the likelihood of introducing non-native species by 

virtue of BBT. The court finds that the consideration of BBT was 

a legitimate factor for consideration in the BO. 

As the court has reviewed, it is well-settled that in 

considering the actions of a federal agency under the ESA, a 

federal court may not substitute its judgment for the conclusions 

reached by a federal agency. Only where there "has been a clear 

error of judgment" may a court invalidate the agency action. 

Volpe, 401 U.S. at 413-14. The court is especially mindful of 

this precept when "the challenged decision implicates substantial 
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agency expertise." ~. 986 F.2d at 1571. 

Here, most of CAWCD's arguments challenge the data 

considered by BO or the conclusions reached on the basis of that 

data. While its arguments are reasonable, they simply show that 

the conclusions reached by the FWS in the BO are open to 

alternative interpretations and even criticism. This is not 

sufficient to justify the conclusion that the FWS acted 

arbitrarily and capriciously. Rather, the court must be 

convinced from the evidence presented that FWS failed to consider 

the best scientific and commercial data available, that it made a 

"clear error." Such an enterprise as locating protected species 

and identifying the numerous risks that threaten them is 

necessarily an uncertain one. The numerous factual disputes and 

substantial conflicting evidence advanced by the parties militate 

against such a conclusion in this case. Therefore, while the 

court may have reached a different conclusion, this fact is 

insufficient to warrant a finding that the FWS acted arbitrarily, 

capriciously, or not in accordance with the law. 

B. Inconsistency of FWS Conclusions 

CAWCD also argues that the FWS acted arbitrarily and 

capriciously in issuing the BO beca11Se it contradicted 

conclusions reached prior to and contemporaneous with its 

issuance. It is true that "where an agency departs from 
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established precedent without announcing a principled reason for 

such a reversal, its action is arbitrary." Donovan v. Adams 

Steel Erection, Inc., 766 F.2d 804, 807 (3 rd Cir. 1985) (emphasis 

added). However, in this case, where FWS took apparently 

inconsistent positions, it sufficiently explains the bases for 

its positions to preclude a finding that it acted arbitrarily and 

capriciously. 

For example, CAWCD points to a position FWS took in a 

1983 BO, which studied the environmental impact of the 

construction of New Waddell Dam on Lake Pleasant. In that BO, 

CAWCD claims that FWS concluded that the construction of the dam 

would result in no jeopardy to the Gila topminnow in the Agua 

Fria River basin. However, Defendants counter with an 

explanation that clarifies the apparent inconsistency: At the 

time the 1983 BO was issued, there were numerous restocking 

efforts for the Gila topminnow that FWS hoped would result in a 

rapid recovery of these species. Thus, while FWS implied in the 

1983 BO that the particular population of the toprninnow in the 

Agua Fria River basin may be at risk, it concluded that in light 

of the other populations being transplanted throughout the Gila 

River valley, the threat in that local area would not jeopardize 

the continued survival of the topminnow species as a whole. By 

1994, however, these restocking efforts had proven largely 

unsuccessful, prompting FWS to protect all existing Gila 
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topminnow populations. 

Alternatively, CAWCD cites FWS's approval of the 

widespread stocking of predatory non-native fish species in 

various parts of the Gila River basin. In these instances, FWS 

generally concluded that the restocking would result in "no 

jeopardy" to protected species and thus permitted the activity to 

take place. 

The court agrees that FWS's restocking efforts raise 

serious issues regarding FWS's analysis and conclusions. 

However, after careful consideration, the court finds that the 

apparent inconsistency presented by these restocking efforts does 

not render FWS's conduct arbitrary and capricious in this case. 

First, FWS explains its conclusions with specific examples to 

show that its restocking efforts will not pose a similarly 

serious threat to native species. For instance, Defendants state 

that the stocking of rainbow trout in Lake Mohave can be reversed 

if they appear to pose a threat, because trout do not reproduce 

in the reservoir. Defendants also state that the stocking of 

channel catfish and largemouth bass in the upper Salt and Gila 

River drainages has been done largely in stock tanks or isolated 

ponds, thus not posing a threat to surrounding populations of 

native fish species. 

Furthermore, SW Center points out that the threat posed 

by the introduction of CAP water is potentially greater than that 
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posed by the stocking of n~n-native species, because CAP water 

may carry micro-organisms and plant life that are more difficult 

to identify and control than distinct fish species actually 

stocked in the basin. 

Evidence submitted by Defendants indicates that the 

fish stocking efforts throughout the Gila River basin have been 

the subject of substantial and ongoing review by the FWS. See, 

~, March 17, 1995 Memorandum Regarding Intra-Service 7 

Evaluations (Federal Aid) on Stocking of Sportfish and Certain 

Baitfish into Waters in Arizona, attached at Exhibit 12 to Second 

Declaration of Samuel D. Rauch, III. Regardless of the 

legitimacy of these efforts, however, this court is ultimately 

not reviewing the stocking efforts in this case; the precise 

issue before this court is whether the jeopardy finding in the BO 

at issue here is arbitrary and capricious. The stocking efforts 

are relevant only to show that FWS's conclusions are unfounded in 

this case. The court has conducted an independent review of the 

data on which FWS relied, as well as the conclusions it reached 

in the BO. It has determined that while FWS's conclusions and 

the evidence on which it relies are in some instances 

questionable, there is sufficient support for FWS's conclusions 

to preclude a finding that it acted arbitrarily and capriciously 

in formulating the BO. To the extent the stocking of non-native 

fish poses a threat to native species, this provides support for 
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an independent review of the stocking efforts; it does not, 

without more, warrant the conclusion that the BO here was 

improper. 

C. The Legitimate Scope of the BO 

Finally, CAWCD argues that the BO exceeded its 

legitimate scope. According to CAWCD's argument, the original 

purpose of the BO was to analyze the likelihood that non-native 

species would be introduced into the GRIC and the San Carlos 

Irrigation and Drainage District ("SCIDD"), thereby threatening 

listed species in those areas. However, the BO exceeded that 

initial scope, studying the effects of CAP water deliveries 

throughout the entire Gila River basin, including deliveries to 

the New Waddell Dam and Reservoir {Lake Pleasant), Harquahala 

Valley Irrigation District, Tonopah Irrigation District and Salt 

River Project. These areas had been the subject of previous 

agency consultations prior to the BO in this case. CAWCD argues 

that FWS's decision to exceed the initial scope of the BO was 

improper. 

50 C.F.R. § 402.03 states that Section 7 and its 

requirements "apply to all actions in which there is 

discretionary Federal involvement or control." In this case, it 

is essentially conceded that BOR has relinquished all control 

over the CAP to CAWCD, with the exception of the construction of 
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the PLFC, the federal action triggering consultation in this 

case. 8 Thus, the only discretionary federal action in this 

instance was BOR's construction of the PLFC, which would be used 

to deliver CAP water to the GRIC. Based on this, CAWCD argues 

that the consultation between BOR and FWS should have been 

limited to the impact of the PLFC. 

While it is true that there is no federal 

discretionary control over the majority of the CAP, the ESA 

authorizes, and in fact requires, federal agencies to evaluate 

the "cumulative effects on the listed species or critical 

habitat." 50 C.F.R. § 402.14(g) (3). "Cumulative effects" are 

defined as "those effects of future State or private activities, 

not involving Federal activities, that are reasonably certain to 

occur within the action area of the Federal action subject to 

consultation." 50 C.F.R. § 402.02. Thus, BOR need not have 

control over the entire CAP to consider the effects of the 

introduction of CAP water as a "cumulative effect" that will 

exacerbate existing and future threats to endangered species in 

the Gila River basin. Consistent with the purpose of the ESA and 

8 Defendants state in their opposition memorandum at 1 24 
that CAWCD has failed to prove that BOR lacks control over the 
CAP. However, Defendants provide no evidence of their own that 
any control remains with BOR. In addition, CAWCD's Statement of 
Facts at 1 19 that CAWCD "operates and maintains the CAP," and is 
"responsible for all costs of operating and maintaining [CAP] 
facilities." Defendants do not respond to this contention. 
Thus, the evidence before the court indicates that all control 
and financial responsibility for the CAP rests with CAWCD. 
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its implementing regulation~:1, § ~02. 02 defines "action area" 

broadly, stating that it is "not merely the immediate area 

involved in the action." This broad definition evidences an 

intent by Congress to authorize federal agencies to broadly 

consider the impact of their actions in combination with the 

actions of state and private actors that may work together to 

pose a serious threat to protected species. In this case, given 

that the PLFC introduces CAP water into the GRIC irrigation 

system, thereby connecting the CAP to the Gila River system, 

Defendants could legitimately consider the combined effects on 

native protected species of the PLFC and other CAP introductions 

throughout the area. 

In Strahan v. Linnan, 967 F. Supp. 581 (D. Mass. 1997), 

the court relied on the "cumulative effects" provision to 

conclude that the United States Coast Guard should consider the 

cumulative effects of discretionary and non-discretionary action. 

There, the Coast Guard was engaged in the discretionary action of 

operating its own vessels in coastal waters. At the same time, 

it also provided permits to private vessel operators, a non

discretionary action. The court found that the Coast Guard did 

not have to initiate formal consultation over the effects of 

permitting private vessels to operate. The court concluded, 

however, that its non-discretionary action should be considered 

as part of the "cumulative effects" of the operation of its own 
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vessels: 

Given its nondiscretionary responsibilities in the 
documentation and inspection of vessels, the Coast Guard is 
not required to initiate formal consultation with NMFS 
regarding these matters. Nevertheless, the potentially 
significant environmental impacts of the Coast Guard's 
documentation and inspection activities must be considered 
in the formal consultation process that the Coast Guard 
currently is conducting. The impact of the Coast Guard's 
issuance of Certificates of Documentation and Inspection, 
which allow numerous private vessels to operate in the 
coastal waters, clearly must be considered by NMFS as 
11 cumulative effects" on the area where Coast Guard vessels 
will operate. 

50 C.F.R. § 402 .14 (g) (3). Similar to the situation in Strahan, 

the FWS here has initiated consultation regarding the combined 

effects of CAP water deliveries through the PLFC as well as other 

potential points of entry throughout the Gila River basin as a 

whole. Even if the BOR no longer retains discretionary control 

over the majority of the CAP, it can consider the "cumulative 

effectsn of the PLFC and the continuing introduction of CAP water 

throughout this area. 

CAWCD contends that the entire CAP cannot be considered 

as "cumulative effects" in this case. It relies on the language 

in§ 402.02, which limits "cumulative effects" analysis to the 

effects of future State or private activities that are reasonably 

certain to occur. CAWCD argues that construction of the CAP is a 

past federal action that has been previously surveyed on at least 

41 occasions, and thus should have been included as part of the 

environmental baseline rather than one of the cumulative effects 
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of the action in this case. 

The court disagrees with CAWCD's argument for two 

reasons. First, while previous BO's had been conducted on the 

CAP, a comprehensive BO studying the various threats to native 

fish species and the introduction of non-native species 

throughout the entire CAP had never been conducted. Furthermore, 

it is undisputed that after these previous BO's were conducted, 

additional species were listed. Thus, by the time the BO was 

drafted, the potential threats to the environment by the CAP 

throughout the Gila River basin had changed significantly. 

Second, Plaintiff's argument ignores the fact that 

while the construction of the CAP is a past action, the 

continuing water deliveries throughout the CAP is a future action 

that will have continuous effects on native species throughout 

the Gila River valley. Thus, just as the Strahan court permitted 

the consideration of the cumulative effects of the continuing 

operation of private vessels in coastal waters, this court finds 

that the continuing flow of CAP water throughout the Gila River 

valley must be considered as a cumulative effect of the agency 

action in this case. 

The court does not reach this conclusion easily. It 

recognizes that this is a rather broad application of the 

"cumulative effectsn provision, and that by construing this 

provision in this manner, it is permitting the BOR and the FWS to 
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look significantly beyond t:he lin·ited federal action involved 

here. However, the general goals of the ESA have been 

interpreted such that the benefit of doubt must be given to the 

protection of endangered species. Here, the court concludes 

after careful consideration that to ensure the protection of the 

threatened species at issue in this case, the far-reaching 

consequences of CAP water deliveries into the Gila River basin 

must be considered. 

For these reasons, the court holds that BOR could 

legitimately consider CAP water deliveries throughout the Gila 

River basin as part of the "cumulative effectsn of the PLFC and 

the continuing introduction of CAP water throughout the action 

area. Thus, the court concludes that the BO did not exceed the 

permissible scope of the consultation. 9 

In sum, the law as it stands now stands simply does not 

permit the federal courts to conduct mini-trials with conflicting 

evidence and argument, and overturn agency action based upon a 

preponderance of the evidence. Had that standard been Congress's 

intent, it would have clearly so indicated; in fact, as stated 

herein, this court must uphold an agency action so long as it is 

9 The court is not persuaded by Defendants' argument that FWS could legitimately 
consider the entire CAP simply because BOR defined the agency action broadly, to include CAP 
water deliveries throughout the entire Gila River basin. BOR does not have the authority to 
ignore the limitations imposed by the ESA and its implementing regulations, which limit 
consideration to actions over which a federal agency retains discretionary control. 
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not arbitrary and capricious, even if the court would itself 

reach a different conclusion. 

CONCLUSION 

For the foregoing reasons, the court DENIES CAWCD's 

Motion for Summary Judgment, GRANTS Southwest Center for 

Biological Diversity's Cross-Motion for Summary Judgment and 

GRANTS Defendants' Cross-Motion for Summary Judgment. 

IT IS SO ORDERED. 

DATED: Honolulu, Hawaii, 
~EP 3 O t9i;9 

/ DISTRICT JUDGE 

Southwest Center for Biological Diversity, et al., v. Bruce 
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