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INTRODUCTION

l. Petitioners and Plaintiffs Center for Biological Diversity, Environmental

Protection Information Center, and Coast Action Group ("Petitioners") challenge the decision of

the California Department of Forestry and Fire Protection ("Cal Fire") to approve the Russell

Brook Timber Harvest Plan ("THP" or "Plan" or "Project"), 1-20-00218-MEN, submitted by

Mendocino Redwood Company ("MRC"). In approving the THP, Cal Fire failed to comply with

the California Environmental Quality Act ("CEQA"), the Forest Practice Act ("FPA"), and

applicable Forest Practice Rules ("FPR"). Petitioners seek an order setting aside approval of the

THP because Cal Fire's approval constitutes an abuse of discretion and is contrary to law. (Code

Civ. Proc. § 1094.5; Pub. Resources Code § 21168.5.)

2. CEQA and the FPA require that the environmental impacts of a timber harvest

project be identified and analyzed so that significant impacts can be avoided or mitigated if

feasible. Timber harvest projects have the potential to significantly impact wildlife habitat,

watershed health, and public safety, among other impacts.

3. The Russell Brook THP covers an area of 993 acres within the Russell Brook

watershed in Mendocino County. Past and ongoing logging in this watershed has decimated the

old-growth forest as well as water quality. The Big River, ofwhich Russell Brook is a tributary,

is listed as "impaired" under the federal Clean Water Act and State Water Code because ofhigh

sediment loads and water temperatures that harm the endangered salmonid populations that today

barely hold on in these waters.

4. Unfortunately, the Russell Brook THP will further contribute to the watershed's

decline. The THP fails to properly disclose its impacts to the remaining large old trees that are

found within its border. Likewise, the THP fails to properly address its contribution to further

sediment and temperature impairment of the Big River watershed.

5. In addition, this THP will potentially cause a public nuisance. In 2016, citizens of

the County ofMendocino enacted Measure V, which seeks to protect the County from a logging

practice known as "hack and squirt" wherein logging companies cut open trees and then poison
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them with herbicide. The dead trees are then left standing in the forest thereby creating a fire

hazard. The Russell Brook THP authorizes this practice with respect to the tanoaks within the

plan area even though Cal Fire acknowledges that it will create a fire hazard.

6. Moreover, this THP fails to adequately protect the northern spotted owl ("NSO"),

a species listed as threatened under the Endangered Species Act. The THP wrongfully deviates

from the northern spotted owl protection measures that are required to be followed which are

outlined in the document titled: Northern Spotted Owl Take Avoidance Analysis and Guidance

for Private Lands in California Attachment A: Take Avoidance Analysis - Coast Redwood

Region.

7. Furthermore, the THP did not release to the public, or to consulting agencies such

as the California Department of Fish and Wildlife ("CDFW"), survey results for sensitive plant

species and northern spotted owls until after the THP was approved. In so doing, Cal Fire denied

the public and CDFW the right to provide input on the survey results.

8. To correct the above errors, Petitioners respectfiilly request that this Court vacate

and set aside the approval of the THP and order Respondents to comply with CEQA and the

FPA.

PARTIES

9. Petitioner CENTER FOR BIOLOGICAL DIVERSITY (the "Center") is a

national conservation organization and California nonprofit corporation that works through

science, law and policy to secure a future for all species, great or small, hovering on the brink of

extinction. The Center has over 89,000 members, including more than 18,000 members in

California. The Center endeavors to protect habitats and ecological communities that may be

adversely affected by human activity. The Center has worked for decades to safeguard the forests

and associated aquatic habitats ofCalifornia for the benefit ofpeople, plants, and animals.

10. Petitioner ENVIRONMENTAL PROTECTION INFORMATION CENTER

("EPIC") is a non-profit, located in Arcata, California. Since 1977, EPIC has defended the

wildlife and wild places of the Klamath Mountains and No1th Coast Range. EPIC's mission is
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the science-based protection and restoration of northwest California's forests and seeks to ensure

that a connected landscape exists for species survival and climate adaption. EPIC's advocacy

utilizes community organizing, public education, collaboration, and litigation and submits

substantive comments on projects that would negatively impact public and private forestlands.

Most of EPIC's 15,000 members and supporters live in northern California.

ll. Petitioner COAST ACTION GROUP is a non-profit public-benefit corporation

comprising residents of Sonoma and Mendocino Counties. Its purpose is to preserve the

environmental quality ofCalifornia's north coast and to ensure that environmental laws

protecting these resources are enforced. Coast Action Group members include North Coast

residents with an interest in ocean, forest, and river preservation, commercial and sport fisher

people, ranchers, owners of coastal dependent businesses, and recreational users of these area

resources. For three decades, Coast Action Group has participated in legal actions to protect the

North Coast environment, including litigation to protect the beneficial uses ofwaters under

section 303(d) of the federal Clean Water Act, and actions under California Public Resources

Codes to prevent degradation of surface waters and their watersheds.

12. Petitioners and their members would be directly, adversely, and irreparably

harmed by the challenged actions, as described herein, unless and until this Court provides the

reliefprayed for in this petition.

13. Respondent CALIFORNIA DEPARTMENT OF FORESTRY AND FIRE

PROTECTION ("Cal Fire") is an agency of the State ofCalifornia located in Sacramento,

California, which authorized and approved the THP challenged in this action.

14. The true names and capacities of Respondent Does 1-10 are not presently known

to Petitioners. Petitioners may amend this Petition to add the true names and capacities of said

Does at such time as they are discovered.

15. Real party in interest, MENDOCINO REDWOOD COMPANY, LLC, is a plan

submitter and owner of timber and timberlands that are the subject of the challenged THP.
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16. Real party in interest, MENDOCINO FOREST PRODUCTS COMPANY, LLC,

is an owner of timber and timberlands that are the subject of the challenged THP.

17. The true names and capacities of Real Party Does 11-100 are not presently known

to Petitioners. Petitioners may amend this Petition to add the true names and capacities of said

Does at such time as they are discovered.

JURISDICTION AND VENUE

18. Jurisdiction of this Court is invoked pursuant to Code ofCivil Procedure §§ 1085

and 1094.5; and Public Resources Code §§ 4514.5, 21080.5(g), 21168, and 21168.5.

19. Venue for this action properly lies in the Mendocino County Superior Court

because the Real Party in Interest and the proposed site of the Project are located in the County.

Many of the significant environmental impacts of the Project that are the subject of this lawsuit

would occur in Mendocino County, and the Project would impact the interests ofMendocino

County residents.

20. Petitioners have complied with the requirements of Public Resources Code

section 21167.5 by serving a written notice ofPetitioners' intention to commence this action on

Respondents on April l, 2022. A copy of the written notice and proofof service is attached

hereto as Exhibit A.

21. Petitioners have complied with the requirements of Public Resources Code

section 21167.7 by sending a copy of this Petition to the California Attorney General on April 1,

2022. A copy of the letter transmitting this Petition is attached hereto as Exhibit B.

22. Petitioners have complied with the requirements ofPublic Resources Code

section 21167.6 by concurrently filing Petitioners' election to prepare the record of

administrative proceedings relating to this action. A copy of Petitioner's election to prepare the

administrative record is attached hereto as Exhibit C.

23. Petitioners have performed all conditions precedent to filing this instant action

and have exhausted all administrative remedies to the extent required by law, including, but not
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limited to, timely submitting comments objecting to the approval of the THP and presenting to

Respondents the flaws in their environmental review.

24. Petitioners have no plain, speedy, or adequate remedy in the course ofordinary

law unless this Court grants the requested writ ofmandate to require Respondents to set aside

approval of the THP and approval of the Project. In the absence of such remedies, Respondents'

approval will remain in effect in violation of state law.

LEGAL BACKGROUND
A. General Requirements of the Forest Practice Act and CEQA

25. "The plain intent of the Legislature in enacting the [Forest Practice Act] was to

require the Board to view the forests of the state as a complete working ecosystem, and not only

as a producer ofhigh quality timber, but also as forestlands valuable in their own right as a

public resource. [T]he protection ofCalifornia's watersheds and soils has been an important goal

of the FPA since its enactment in 1973." (See Attorney General Office's Advice Regarding

Board of Forestry's Regulatory Authority to Provide for the Restoration of Resources.)

26. To fulfill its intent, the Forest Practice Act and its implementing Forest Practice

Rules ("Rules" or "FPRs") contain provisions such as 14 Cal. Code Regs. § 898.2, which

requires that Cal Fire disapprove a THP when there "is evidence that the information contained

in the plan is incorrect, incomplete or misleading in a material way, or is insufficient to evaluate

significant environmental effects."

27. Timber harvest in California is evaluated under a certified regulatory program,

meaning that Cal Fire is not required to prepare an Environmental Impact Report ("EIR") when

evaluating a timber harvest plan ("THP"). (Pub. Res. Code § 21080.5.) However, a THP is

nonetheless still subject to "those provisions ofCEQA from which it has not been specifically

exempted by the Legislature." (Sierra Club v. Board ofForestry (1994) 7 Cal.4th 1215, 1228.) It

has been repeatedly held that THPs should be analyzed not only using the Forest Practice Rules

criteria, but also the "broad policy goals ofCEQA as stated in section 21000, and CEQA's

substantive standards designed to fulfill the act's goal of long-term preservation of a high quality

5
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environment." (Environmental Protection Information Center (EPIC) v. Johnson (1985) 170

Cal.App.3d 604, 620.) For example, pursuant to CEQA, THPs must "mitigate or avoid the

significant effects on the environment . . . whenever it is feasible to do so." (Pub. Res. Code §

21002.1(b); see also l4 Cal. Code Regs. § 897).

B. Mendocino County Code

28. In 2016, Mendocino voters passed Measure V, known as the Killed and Standing

Trees Prohibition Initiative. The Measure states that trees killed by the "hack and squirt" method

and lefi standing are a public nuisance under county law because of the fire hazard the dead trees

represent and the resulting threat to public safety.

29. Measure V added Chapter 8.400 to Title 8 of the Mendocino County Code which

defines "trees greater in height than five meters, intentionally killed and left standing for more

than 90 days (except those, created for the benefit ofwildlife habitat) [as] a public nuisance."

FACTUAL BACKGROUND
A. The Russell Brook THP

30. The Russell Brook THP proposes to harvest 993 acres in the Russell Brook

watershed. The THP area is composed ofmixed-conifer forest made up primarily ofDouglas fir,

redwood, and tanoak.

31. Russell Brook is a primary Class I watercourse, meaning that the waterbody is a

perennial stream that contains fish or is a domestic water supply. The THP area includes Class I,

Standard Class II, Large Class II, and Class III watercourses, meaning that smaller tributaries

may seasonally contain fish or otherwise could impact aquatic life. The Russell Brook watershed

drains into the mainstem of the Big River, which in turn runs to the Pacific Ocean. Russell Brook

and Big River are listed as impaired under section 303(d) of the Clean Water Act for

sedimentation and temperature.

32. In addition to the logging ofmerchantable trees like redwoods and Douglas firs, the

THP calls for treatment of tanoak. Chemical treatment of tanoak is authorized by the THP and is

achieved via a method known as "hack and squirt," wherein a series of cuts are made in a tree's

6
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bark and herbicide is applied to the cuts. This kills the tree quickly and leaves the dead tree

standing. Tanoaks are killed by logging companies in order to promote merchantable timber

species.

B. Petitioners' Comments During the THP Review Process

33. Cal Fire received numerous public comments voicing concerns that the THP failed to

adequately inform the public about the potentially significant environmental impacts associated

with the proposed harvest activities. Petitioners' comment letters identified the following issues

and asked that the THP not be approved until these issues were properly addressed. Instead, on

March 4, 2022, Cal Fire approved the Russell Brook THP.

1. Large, Old Trees

34. Petitioners' comments explained that the THP area contains multiple large, old trees

that must be disclosed so that the public can ascertain the THP's impacts to each of these

important trees. For instance, as documented during inspections by Cal Fire and CDFW prior to

THP approval, "numerous large old trees" were observed that contained "evidence of decadence

or over maturity such as deep-furrowed or plated bark, epicormic branching, reiterating limbs,

damaged tops, larger diameter limbs, burn scars, basal hollows, and conk." Such "trees provide

valuable habitat to wildlife that provide lifeboats for species re-establishing in regenerating

stands."

35. These large old trees were not harvested in previous timber harvest plans because the

trees were deemed significant for wildlife purposes. For example, THP 1-04-107-MEN, which

was located within the same footprint as the Russell Brook THP, stated the following: "Based on

the cruise data, the stand averages approximately 3 old growth trees per acre. None of these trees

will be harvested. They will fiirther be protected retaining all screen trees adjacent to them."

36. Petitioners' comments discussed how impacts to all large old trees must be disclosed

and addressed. Cal Fire itself acknowledges that "disclosure ofpotential significant adverse

impacts pertaining to large old trees is required, even in those situations involving a single tree or

small stand of trees less than 20 acres in size."
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2. Tanoaks

37. The THP states that tanoaks under 24 inches in diameterwill be treated, including

potentially via what is known as the "hack and squirt" method. This method involves making a

series of small cuts into the bark of the tanoak, followed by filling those cuts with herbicide.

With access to the interior of the tree, the herbicide is able to quickly kill the tree. The dead tree

is then left standing in order to reduce the work required to treat it.

38. Petitioners' comments explained that the hack and squirt method is a public nuisance

under Mendocino County's Measure V. Specifically, the standing dead trees created by the hack

and squirt method are a well-known fire hazard, and Measure V was passed by the citizens of

Mendocino County to help curb this problem. Moreover, Cal Fire acknowledges that it "is of

course true on the short term" that "treatment of Tan Oak creates a fire hazard of dead trees,"

because, for instance, "[w]hen stands dominated by Tan Oak catch fire, the results are usually

difficult to control."

39. Neither the THP nor Cal Fire explain why tanoak reduction cannot occur while

simultaneously avoiding the public nuisance (e.g., fire hazard) created by the presence of

standing, dead tanoaks. Cal Fire acknowledges that techniques to treat tanoaks can include

"mechanical crushing, ripping, raking and piling, brush cutting, pile burning, broadcast burning,

hand cutting and thinning," and states that tanoak "reduction through chemical treatment . . . is

only one method of treatment." Despite admitting that the hack and squirt method can be avoided

ormitigated by using other techniques that do not result in leaving standing dead tanoaks, Cal

Fire nonetheless authorized the use of the hack and squirt treatment method when it approved the

Russell Brook THP.

40. The THP envisions the killing of a large number of the tanoaks in the THP area.

Doing so can not only be a public nuisance, it can also have a sweeping negative impact on the

coast redwood ecosystem because live hardwoods provide fundamental habitat and nutrition. For

example, a mature tanoak can produce more than 200 pounds of nuts per year with estimates

ranging as high as 1000 pounds per year for old growth tanoaks. Researchers have described
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tanoak as having "ecological impacts out ofproportion to their representation" and as "the

principal (or only) nut-producing species" in the California coastal ecosystem. Their acorns are

an irreplaceable food source for mammals and birds.

41. The importance of tanoak is particularly notable in light of the invasive disease,

Sudden Oak Death (SOD), that is currently decimating hardwood populations throughout

California. Researchers have predicted that the current loss of tanoak due to SOD will cause a

correlational decline in beneficial ectomycorrhizal fungi which "will likely disrupt the function

and structure of these forests." These fungi allow all woody plants, including redwoods, to gather

nutrients from the soil and their decline will negatively impact the health of the entire ecosystem.

42. Since its emergence, SOD has killed tens ofmillions of trees in California forests

and has reached epidemic proportions. The most recent estimate is that "38.94 million tanoak

stems [have been] killed [by SOD] since the outbreak emerged."

43. Researchers have raised the alarm about the effect of SOD induced tanoak decline.

Ramage et a1 (2010) found that "[c]urrent research indicates drastic declines in tanoak

populations and mounting evidence (e.g., field studies, genetic resistance trials, disease

progression models) suggests that SOD could eventually drive tanoak toward extinction in

redwood forests." Those same researchers predict that because "tanoak is extremely valuable as a

food source to numerous wildlife species . . . its decline could have major impacts on redwood

forest communities."

44. Mendocino County is currently considered "at high risk" for widespread SOD.

Other THPs in Mendocino County have begun to forego the use ofherbicide on hardwoods

because SOD has had such a devastating effect.

45. The Russell Brook THP does not account for the impact of killing ecologically

important tanoaks in an area that is already highly susceptible to tanoak death due to SOD.
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3. Water Quality

46. Petitioners' comments described how the THP failed to disclose required

information essential to determining water quality impacts with respect to sedimentation and

temperature.

47. The Big River watershed is impaired by nonpoint sources (NPS) ofpollution,

specifically, sediment discharges and elevated water temperatures. As a result, an EPA Total

Maximum Daily Load ("TMDL") exists to regulate sediment (no TMDL has yet been set for

temperature impairment). The TMDL has specific sediment reduction targets that are not

addressed in the THP. The TMDL is an in-lieu TMDL until the State develops its own.

48. The Russell Brook THP does not explain how it will meet the sediment reduction

requirements of the Water Quality Control Plan for the North Coast Region ("Basin Plan"). The

Basin Plan contains the regulations adopted by the North Coast Regional Water Quality Control

Board (Regional Water Board) to protect water quality within the boundaries of the North Coast

Region which includes the Big River and its tributaries.

49. The Russell Brook THP contains no data to support its conclusions regarding its

sedimentation impacts even though such data is required by the nonpoint source policy in the

Basin Plan. Without such water quality data, such as monitoring data, it is not possible to assess

the THP's compliance with the TMDL or Basin Plan. For example, there is an absence of

baseline data, or data over time, from which trends can be determined.

50. Similarly, the THP discloses no temperature data at all to justify its conclusions.

There is no base line monitoring data or monitoring data showing trends.

51. Consequently, assessment ofprogress in the attainment ofwater quality standards

is impossible, and the public and review team are deprived of information/data presented in a

form that would allow for appropriate and rational decision-making.

4. Northern Spotted Owl

52. Petitioners' comments discussed how the THP harms the northern spotted owl, a

species listed as threatened under the Endangered Species Act.

10
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53. Every THP within the range of the northern spotted owl is required by Forest

Practice Rule 919 to follow certain procedures to ensure protection of the northern spotted owl

and its habitat.

54. The Russell Brook THP chose to rely on Northern Spotted Owl Take Avoidance

Analysis and Guidance for Private lands in California Attachment A: Take Avoidance Analysis -

Coast Redwood Region ("Attachment A"), written by the United States Fish & Wildlife Service

("USFWS").

55. However, without consulting with USFWS, MRC chose to deviate from

Attachment A. For example, the THP proposed to harvest near activity centers which were

previously occupied by northern spotted owl in direct contradiction with the guidance outlined in

Attachment A.

56. Northern spotted owls are well documented to reuse and rotate between nest sites.

57. Attachment A specifies multiple times that protecting multiple activity centers

within one territory, even presumably unoccupied activity centers, is necessary to prevent

incidental take of the owls.

58. Instead ofprotecting all activity centers within each northern spotted owl's

tem'tory, as specified by Attachment A, MRC chose to protect only the "most significant NSO

location."

59. This deviation from Attachment A, which the THP indicated it would follow in

order to comply with Forest Practice Rule 919, could potentially cause an incidental take of

northern spotted owl and will certainly cause a negative impact to the species.

60. By automatically not protecting past activity centers, MRC has decided to risk

conducting timber operations in places that could result in the incidental take of northern spotted

owl. This is because the owls move around between activity centers and have a tendency to reuse

old activity centers. Consequently, there is a significant chance that owls are currently occupying

past activity centers rather than the activity center that MRC believes is the best.

ll
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61. There is an additional concern that the proposed deviation will cause significant

negative cumulative impacts to owls. The reason is that, even if a northern spotted owl is not

currently occupying a past activity center, that owl or others may need the high-quality habitat

located near a past activity center in the future. So, every time MRC conducts a timber harvest

around a past activity center they are significantly reducing the best owl roosting habitat in the

area. This negatively impacts the individual owl or owl pair that used that past activity center

(because they may have needed to return in the future) as well as flittlre owls who could have

made use of that activity center.

62. Furthermore, if allowed to continue with this practice, MRC will degrade all of

the high quality northern spotted owl habitat on their lands as the owls move from one location

to another. UnderMRC's deviation, each time a northern spotted owl moves and MRC identifies

a new "most significant location," they permit themselves to log in the old activity center.

Because northern spotted owls move frequently between activity centers, this practice will result

in MRC regularly changing what land is protected and allowing themselves to log there. In

essence, MRC will chase the owls, logging where they had previously been. The result will be

thatMRC THPs will log much of the best habitat for the northern spotted owl still available

simply because the owls are not currently using that habitat.

5. Surveys

63. Petitioners' comments described how the THP fails as an informational document

because it deferred botanical and northern spotted owl surveys until after the approval of the

THP.

64. Without timely surveys, neither the public nor consulting agencies (e.g., CDFW)

can provide necessary input to the decision-making process prior to THP approval.

65. While surveys need to be conducted at certain times of the year in order to be

effective, there is nothing preventing Cal Fire from conducting those surveys prior to THP

approval.

12
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FIRST CAUSE OF ACTION

Violations ofCEQA and Forest Practice Act: Large Old Trees

(Pub. Res. Code § 21000, et seq.; 14 Cal. Code Regs. § 15000, et seq.; Pub. Res. Code §

4511, et seq.; 14 Cal. Code Regs. § 895, et seq.)

66. Petitioners hereby refer to and fully incorporate by reference the paragraphs set

forth above as though fully set forth at length herein.

67. A THP must identify, evaluate, and avoid or mitigate the possible significant

environmental impacts of the proposed logging activities. (Pub. Res. Code §§ 21002.1, 21080.5;

CEQA Guidelines, §§ 15126-151264; 14 Cal. Code Regs. §§ 896-898, 898.2.) Cal Fire is then

required to conduct a thorough investigation with respect to the THP's potential significant

impacts and the agency's conclusions must be based on substantial evidence. (Pub. Res. Code §

21082.2; 14 Cal. Code Regs. §§ 898.1, 898.2)

68. The logging proposed in the Russell Brook THP may have significant impacts to

large old trees within the THP area. The THP and Cal Fire do not provide adequate information,

however, to ensure to the public and decision-makers that harm to large old trees is either

avoided or mitigated.

69. Moreover, the THP fails to guarantee the retention of large old trees protected

under previous THPs and does so without explaining why each previously protected tree will or

will not be retained.

70. Cal Fire knows that "disclosure ofpotential significant adverse impacts pertaining

to large old trees is required, even in those situations involving a single tree or small stand of

trees less than 20 acres in size." That has not occurred here even though the record establishes

the presence ofnumerous large old trees. Cal Fire is therefore in violation ofCEQA and the

FPRs.

71. Cal Fire must disapprove a project when there is evidence that the information

contained in the plan is incorrect, incomplete, or misleading in a material way, or is insufficient

to evaluate significant environmental effects. (14 Cal. Code Regs. § 898.2.) Here, Cal Fire did

13
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not require the THP to include the necessary information for proper decision-making, and thus

did not properly analyze the fact that the THP may cause further loss, degradation, and

fragmentation of already depleted old forest and its associated habitat.

72. Under CEQA and the FPRs, Cal Fire is not permitted to approve projects as

proposed if there are feasible mitigation measures available which would avoid or substantially

lessen the significant environmental effects of such project. (Pub. Res. Code § 21002.1(b); 14

Cal. Code Regs. § 897.) As a result of its disclosure failures, Cal Fire has failed to ensure that the

THP avoids or mitigates its significant environmental impacts.

73. Cal Fire prejudicially abused its discretion in approving the Russell Brook THP

by failing to proceed in the manner required by law to identify, map, evaluate and avoid or

mitigate the significant site specific and cumulative impacts of the THP; by failing to ensure

relevant information about the environmental setting in which the project occurs; and by not

supporting its approval and decision with substantial evidence. (l4 Cal. Code Regs. §§

897(b)(1), 898, 898.1(c)(1), 898.1(t), 898.2(c), 959.16, 15126, 15130, and 15355; Public Res.

Code §§ 21002, 21002.1, 21082.2 and 21080.5(d).)

74. Furthermore, Cal Fire prejudicially abused its discretion in approving the THP by

issuing an "Official Response" to comments regarding the impacts of the THP on the resources

discussed above which fails to provide non-conclusory responses based upon empirical data,

scientific authorities and other explanatory information in a manner that discloses the agency's

mode of analysis. The failure to issue substantively adequate and timely responses constitutes a

prejudicial abuse of discretion. (EPIC v. Johnson (1985) 170 Cal.App.3d 604, 627-28.)

75. In light of the foregoing violations ofCEQA and the FPA, Cal Fire prejudicially

abused its discretion in approving the Russell Brook THP.

l4
Verified Petition for Writ ofMandate

1234567009

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27



SECOND CAUSE OF ACTION

Violations ofCEQA, Forest Practice Act, and Mendocino County Nuisance Ordinance:

Tanoaks

(Pub. Res. Code § 21000, et seq.; 14 Cal. Code Regs. § 15000, et seq.; Pub. Res. Code §

4511, et seq.; 14 Cal. Code Regs. § 895, et seq.; Mendocino County Code, Title 8, Chapter

8.400 et seq.)

76. Petitioners hereby refer to and fully incorporate by reference the paragraphs set

forth above as though fully set forth at length herein.

77. Forest Practice Rule 898.1(c) states: "In reviewing plans, the Director shall

disapprove all plans which: Do not incorporate feasible silvicultural systems, operating methods

and procedures that will substantially lessen significant adverse impacts on the environment."

(14 Cal. Code Regs. § 898.1(c).)

78. The Forest Practice Rules define a "Significant Adverse Impact" on the

environment as a "substantial, or potentially substantial, adverse change in any of the physical

conditions within the area affected by the project including land, air, water, minerals, flora,

fauna, ambient noise, and objects ofhistoric or aesthetic significance." (14 Cal. Code Regs. §

895.1.)

79. State CEQA guidance states that whether projects "[c]onflict with any local

policies or ordinances protecting biological resources" is a factor to address when determining

whether a project's environmental impact is significant.

80. In 2016, Mendocino voters passed Measure V, also known as the Killed and

Standing Trees Prohibition initiative. (Mendocino County Code, Title 8, Chapter 8.400 et seq.,

Declare Intentionally Killed And Left Standing Trees A Public Nuisance (Enacted 6/7/2016).)

The purpose ofMeasure V was to have trees killed by the "hack and squirt" technique declared a

public nuisance under county law because these trees present a fire hazard. (Mendocino County

Code, Title 8, Chapter 8.400.010, Findings (Enacted 6/7/2016).)

15

Verified Petition forWrit ofMandate

1234567009

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27



10

11

12

13

l4

15

16

l7

18

l9

20

21

22

23

24

25

26

27

81. The Measure declared "trees greater in height than five meters, intentionally

killed and left standing for more than 90 days (except those created for the benefit ofwildlife

habitat) [as] a public nuisance." (Mendocino County Code, Title 8, Chapter 8.400.020,

Prohibition (Enacted 6/7/2016).) The Measure found that "intentionally killed and lefi standing

trees present an extreme fire hazard." (Mendocino County Code, Title 8, Chapter 8.400.010 et

seq., Declare Intentionally Killed And Left Standing Trees A Public Nuisance (Enacted

6/7/2016).)

82. Cal Fire likewise acknowledges that it "is of course true on the short term" that

"treatment ofTan Oak creates a fire hazard ofdead trees," because, for instance, "[w]hen stands

dominated by Tan Oak catch fire, the results are usually difficult to control."

83. Cal Fire nonetheless authorized the use of the hack and squirt treatment method

when it approved the Russell Brook THP.

84. Neither the THP nor Cal Fire explain why tanoaks must be intentionally killed

and lefi standing. Instead, Cal Fire acknowledges that other techniques to treat tanoaks exist.

85. Cal Fire's failure to avoid or mitigate this potential significant adverse harm

violates CEQA and the FPRs. (14 Cal. Code Regs. § 898.1(0)).

86. Moreover, Cal Fire, in its response to Petitioners' comments, fails to engage with

one of the underlying issues identified in the comments: that approving a THP that authorizes

activities prohibited by Measure V violates CEQA and the Forest Practice Rules. NeitherMRC

nor Cal Fire even address the fact that the THP conflicts with Measure V. Cal Fire's failure to

meaningfully respond to Petitioners' comments violates Forest Practice Rule 1037.3.

87. Forest Practice Rule 898.2(c) states in relevant part that the Director ofCal Fire

shall disapprove a THP if there is evidence that the information contained in the Plan is

incorrect, incomplete or misleading in a material way, or is insufficient to evaluate significant

environmental effects. (l4 Cal. Code Regs. § 898.2.) The Russell Brook THP misleads the public

because it fails to mention that the THP allows Mendocino Redwood Company to violate

Measure V, thereby creating a public nuisance.
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88. The Russell Brook THP also envisions the killing of a large number of tanoaks in

the THP area despite the negative impact such action will have on the coast redwood ecosystem.

Intentional tanoak destruction is particularly significant in light of the ongoing loss of tanoak

from the invasive disease, Sudden Oak Death (SOD), that is currently decimating hardwood

populations throughout California.

89. Because the Russell Brook THP and Cal Fire fail to address and account for the

THP's impact ofkilling ecologically important tanoaks in an area that is already highly

susceptible to tanoak death due to SOD, Cal Fire is in violation ofCEQA and the FPRs which

require the agency to address and mitigate such impacts.

90. In light of the foregoing violations ofCEQA and the FPA, Cal Fire prejudicially

abused its discretion in approving the THP.

THIRD CAUSE OF ACTION

Violations of CEQA and Forest Practice Act: Water Quality

(Pub. Res. Code § 21000, et seq.; 14 Cal. Code Regs. § 15000, et seq.; Pub. Res. Code §

4511, et seq.; 14 Cal. Code Regs. § 895, et seq.)

91. Petitioners hereby refer to and fully incorporate by reference the paragraphs set

forth above as though fully set forth at length herein.

92. The Forest Practice Act and the Forest Practice Rules state as an objective

consistency with the Porter Cologne Water Quality Control Act, which includes compliance with

Basin Plans (including non�point source and anti-degradation requirements). (l4 Cal. Code Regs.

§ 896.)

93. The Basin Plan for the North Coast region states: "Controllable water quality

factors shall conform to the water quality objectives contained herein. When other factors result

in the degradation ofwater quality beyond the levels or limits established herein as water quality

objectives, then controllable factors shall not cause further degradation ofwater quality.

Controllable water quality factors are those actions, conditions, or circumstances resulting from
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man's activities that may influence the quality ofwaters of the State and that may reasonably be

controlled." (Basin Plan, Chapter 3, Water Quality Objectives.)

94. Forest Practice Rule 916.9(a)(1) states: "Every timber operation shall be planned

and conducted to protect, maintain, and contribute to the restoration ofproperly functioning

salmonid habitat and listed salmonid species. To achieve this goal, every timber operation shall

be planned and conducted to: Comply with the Terms of a Total Maximum Daily Load."

95. Rule 898.2 states that "the Director shall disapprove a plan as not conforming to

the Rules of the Board if any one of the following conditions exist: Implementation of the plan as

proposed would cause a violation of any requirement of an applicable water quality control plan

adopted or approved by the State Water Resources Control Boar ."

96. Water bodies impacted by the Russell Brook THP are impaired by nonpoint

sources ofpollution, including sediment discharges and elevated water temperatures.

97. The Russell Brook THP does not address how it will meet the requirements of the

Basin Plan. The Russell Brook THP does not contain information, data, or monitoring

demonstrating compliance with its TMDL. For example, the TMDL has specific sediment

reduction targets that are not addressed in the THP.

98. Monitoring information in the THP is insufficient to show current status of or

movement towards the improvement of the suite of indicator targets in the TMDL with respect to

sediment or temperature. The THP does not show (Via monitoring or work verification) that the

numbers presented are meeting the required standards/targets for attainment ofwater quality

standards. And there is no way to determine ifprogress is being made towards attainment of

water quality standards or if the mitigations noted in the THP are sufficient to move the

watercourses towards recovery in any reasonable period of time.

99. It is therefore not possible to assess whether the THP is meeting the necessary

water quality standards.

100. In light of the foregoing violations ofCEQA and the FPA, Cal Fire prejudicially

abused its discretion in approving the THP.
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FOURTH CAUSE OF ACTION

Violations ofCEQA and Forest Practice Act: Northern Spotted Owl

(Pub. Res. Code § 21000, et seq.; 14 Cal. Code Regs. § 15000, et seq.; Pub. Res. Code §

4511, et seq.; l4 Cal. Code Regs. § 895, et seq.)

101. Petitioners hereby refer to and fully incorporate by reference the paragraphs set

forth above as though fully set forth at length herein.

102. The Russell Brook THP indicates that it will utilize Forest Practice Rule 919.9(e)

to address potential significant impacts to northern spotted owls.

103. Forest Practice Rule 919.9(e) requires that THPs evaluate potential impacts to

northern spotted owls by applying take avoidance guidance, so-called "Attachment A," issued by

the U.S. Fish and Wildlife Service.

104. The THP, however, states that it will vary from applying Attachment A. Failure to

adhere to Attachment A will result in potential significant impacts to the northern spotted owl,

including removal ofhistoric and potential future nest tree sites.

105. In light of the foregoing violations ofCEQA and the FPA, Cal Fire prejudicially

abused its discretion in approving the THP.

FIFTH CAUSE OF ACTION

Violations of CEQA and Forest Practice Act: Surveys

(Pub. Res. Code § 21000, et seq.; 14 Cal. Code Regs. § 15000, et seq.; Pub. Res. Code §

4511, et seq.; 14 Cal. Code Regs. § 895, et seq.)

106. Petitioners hereby refer to and fully incorporate by reference the paragraphs set

forth above as though fully set forth at length herein.

107. On March 22 and March 25, 2022, the THP was modified and substantial new

information was included in the record, including new survey information for rare plants and for

northern spotted owls.

108. This new information is particularly important for this THP, as a live controversy

exists over the impacts of the project on northern spotted owls.
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109. By accepting and approving the THP without all the survey information, Cal Fire

has deprived the public and the interagency review team fiom the ability to review and comment

on this information.

110. Approval violates Rule 898.2(c) because the THP is incomplete without inclusion

of survey information. This cannot be cured through incorporating the information after plan

approval, as was attempted here.

111. In light of the foregoing violations ofCEQA and the FPA, Cal Fire prejudicially

abused its discretion in approving the THP.

PRAYER FOR RELIEF

WHEREFORE, Petitioners pray for judgment as follows:

1. ForWrit ofMandate ordering Cal Fire to set aside approval of THP 1-20-00218-

MEN, based on its violations ofCEQA, the FPA, and the Forest Practice Rules;

2. For declaratory relief that Cal Fire violated its statutory obligations by approving

the THP;

3. For a permanent injunction enjoining real party, its agents, employees,

representatives, and all persons acting in concert or participating with it, from

engaging in any activity, including timber harvesting, pursuant to THP 1-20-

00218-MEN, until the THP complies with California law, statutes and regulations;

4. That this Court retains jurisdiction until the Writ ofMandate has been complied

with and such compliance has been approved by the Court;

5. For reasonable attorney's fees under California Code ofCivil Procedure Section

1021.5;

6. For costs of suit;

7. For such other and further relief as the Court deems proper.

DATED: April 1, 2022 By; flé "/fi
Justin Augustine
Ross Middlemiss
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Thomas Wheeler
Matthew Simmons

For Petitioners and Plaintiffs
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VERIFICATION

I have read the foregoing Petition for Writ ofMandate and know its contents.

I am an attorney with the Center for Biological Diversity, a non-profit corporation, which

is a party to this action. No officer of the corporation resides or has offices in the County where I

reside. Therefore, pursuant to Code of Civil Procedure section 446, I make this verification, and

am authorized by the corporation to do so.

I have read the petition and know its contents. The matters stated in it are true ofmy own

knowledge except as to those matters that are stated on information and belief, and as to those

matters I believe them to be true.

Executed on April 1, 2022, at Sacramento, California.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

Justin Augustine
Center for Biological Diversity

true and correct.
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EXHIBIT A



CENTER for BIOLOGICAL DIVERSITY

Via as. Mail

April 1, 2022

Joe Tyler
Director
CAL FIRE
P.O. Box 944246
Sacramento, CA 94244-2460

Re: Notice of Commencement of Legal Action Pursuant to the California Environmental
Quality Act

Dear Mr. Tyler,

The Center for Biological Diversity, Environmental Protection Information Center, and
Coast Action Group ("Petitioners") intend to commence an action forWrit ofMandate and
Complaint for Declaratory and Injunctive Relief to vacate and set aside the decision the
California Department of Forestry and Fire Protection ("Respondent") approving the Russell
Brook Timber Harvest Plan (the "Project"), l-20-00218-MEN. Petitioners submit this notice
pursuant to Public Resources Code section 21167.5.

The action will commence on April 1, 2022, and will be based upon on Respondent's
failure to comply with the California Environmental Quality Act (Public Resources Code §
21000, et seq.), the Forest Practice Act (Public Resources Code § 4511, et seq.), and other
provisions of law in approving the THP for the Project. Petitioners will elect to prepare the
administrative record of proceedings pursuant to Public Resources Code § 21167.6.

Sincerely,

Justin Augustine
Ross Middlemiss
Center for Biological Diversity



PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ALAMEDA

I am employed in Oakland, California. I am over the age of l8 and not a party to the foregoing

action. My business address is Center for Biological Diversity, 1212 Broadway, Suite 800, Oakland,

California 94612. My email address is trettinghouse@biologicaldiversigcrg.

On April 1, 2022, I served a true and correct copy of the following document(s):

NOTICE OF COMMENCEMENT OF LEGAL ACTION PURSUANT TO CEQA

[x] BY FIRST CLASS U.S. MAIL: By placing a true and correct copy thereof in sealed envelope(s).

Such envelope(s) were addressed as shown below. Such envelope(s) were deposited for collection and

mailing following ordinary business practices with which I am readily familiar.

Joe Tyler
Director
CAL FIRE
P.O. Box 944246
Sacramento, CA 94244-2460

[x] STATE: I declare under penalty ofperjury under the law ofCalifornia that the foregoing is

true and correct.

Executed on April l, 2022 at Oakland, California.

sullen/5.68444."
heresa Rettinghou'sé

PROOF OF SERVICE
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EXHIBIT B



CENTER for BlOLOGlCAL DIVERSITY 7692412501:.sg::'>:7:13.

Via USPS

April 1,2022

Office of the Attorney General
Attn: Environmental/CEQA Filing
1300 "I" Street
P.O. Box 944255
Sacramento, CA 94244-2550

Re: Notice of Commencement of Legal Action Alleging Environmental Harm

Dear Office ofAttorney General:

The enclosed Verified Petition forWrit ofMandate, Centerfor Biological Diversitjz et al.
v. California Department ofForestry and Fire Protection, is submitted to your office pursuant to
Code ofCivil Procedure section 388 and Public Resources Code section 21167.7. This case is
being pursued under the private attorney general provisions of the Code ofCivil Procedure
section 1021.5.

The case is being brought by the Center for Biological Diversity, Environmental
Protection Information Center, and Coast Action Group ("Petitioners") challenging the
California Department of Forestry and Fire Protection's approval of the Russel Brook Timber
Harvest Plan (the "Project"), 1-20-00218-MEN. The Project covers logging activities on 993
acres within the Russell Brook watershed in Mendocino County. The Project will threaten old-
growth trees and wildlife habitat, in addition to deploying management practices that violate
Mendocino County law and threaten public safety.

The Center for Biological Diversity, Environmental Protection Information Center and
Coast Action Group allege environmental harm that could affect the public generally and the
natural resources of the state.

Thank you for your attention to this matter.

Sincerely,

lea
Justin Augustine
Ross Middlemiss
Center for Biological Diversity

Enclosure: Verified Petition forWrit ofMandate
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Justin J. Augustine, SBN 235561
Ross Middlemiss, SBN 323737
CENTER FOR BIOLOGICAL DIVERSITY
1212 Broadway, Suite 800
Oakland, CA 94612
Telephone: (503) 910-9214
jaugustine@biologicaldiversity.org
rrniddlemiss@biologicaldiversity.org

Thomas Wheeler, SBN 304191
Matthew Simmons, SBN 333900
ENVIRONMENTAL PROTECTION INFORMATION CENTER
145 G St., Ste. A
Arcata, CA 95521
Telephone: (707) 822-771 l
tom@wildcalifomia.org
matt@wildcalifornia.org

Attomeysfor Petitioners/Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY 0F MENDOCINO

CENTER FOR BIOLOGICAL )
DIVERSITY, ENVIRONMENTAL ) Case No.
PROTECTION INFORMATION CENTER, )
and COAST ACTION GROUP, PETITIONERS' NOTICE OF ELECTION)

TO PREPARE ADMINISTRATIVE)
Petitioners and Plaintiffs, RECORD)

)
VS. [Code CiV. Proc. §§ 1085, 1094.5; Pub.)

Res. Code § 21000, et seq. (California)
CALIFORNIA DEPARTMENT OF Environmental Quality Act); Pub. Res.)
FORESTRY AND FIRE PROTECTION, and) Code § 4511, et seq. (Forest Practice Act);
DOES 1 through 10, inclusive, )

)
Code Civ. Proc. § 1060]

Respondents and Defendants,
)
)

MENDOCINO REDWOOD COMPANY, )
LLC, MENDOCINO FOREST PRODUCTS )
COMPANY, LLC, and DOES ll through )
100, inclusive, )

)
Real Parties In Interest and Defendants )

Petitioners' Notice of Election to Prepare Administrative Action
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TO RESPONDENT CALIFORNIA DEPARTMENT OF FORESTRY AND FIRE

PROTECTION:

In the above-captioned action (the "Action"), Petitioners and Plaintiffs Center for

Biological Diversity, Environmental Protection Information Center, and Coast Action Group

("Petitioners") petition this Comt for a Writ ofMandate, directed to the California Department of

Forestry and Fire Protection ("Respondent" or "Cal Fire"). Petitioners challenge Respondent's

March 4, 2022 approval of the Russell Brook Timber Harvest Plan ("Project"), 1-20-00218-

MEN, submitted by Mendocino Redwood Company. Petitioners seek a determination that

Respondent's approval of the Project is invalid and void and fails to satisfy the requirements of

the California Environmental Quality Act ("CEQA"), the Forest Practice Act ("FPA"), and

applicable implementing Forest Practice Rules. Petitioners seek an order setting aside approval

of the Project because Cal Fire's approval constitutes an abuse of discretion and is contrary to

law. (Code Civ. Proc. § 1094.5; Pub. Resources Code § 21168.5.)

Pursuant to Public Resources Code section 21167.6(b)(2), Petitioners hereby elect to

prepare the record ofproceedings related to the Action. The record will be organized

chronologically, paginated consecutively, and indexed so that each document may be clearly

identified as to its contents and source, in a form and format consistent with California Rules of

Court, Rule 3.2205. Petitioners will include in the record ofproceedings all documents,

including transcripts, minutes ofmeetings, notices, correspondence, reports, studies, proposed

decisions, final drafts, and any other documents or records relating to Respondent's

Justin Augustine
Ross Middlemiss

determination to approve the Project.

DATED: April l, 2022 By:
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Thomas Wheeler
Matthew Simmons

For Petitioners and Plaintiffs
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