
 

 

July 20, 2022 
 
Jennifer Granholm, Secretary 
Michelle L. Manary, Acting Deputy Assistant Secretary 
Department of Energy  
1000 Independence Ave SW  
Washington, DC 20585 
 
  Re:  Compliance With Gid Congestion Study and Report Statutory Deadlines 
 
Dear Secretary Granholm and Assistant Secretary Manary: 
 
We write on behalf of the Center for Biological Diversity (Center) concerning the Department of 
Energy’s (DOE) compliance with Section 1221 of the Energy Policy Act, as amended by the 
2021 Infrastructure Investment and Jobs Act (IIJA), Pub. Law 117-58 (2021). The Center is a 
national non-profit advocacy organization with more than 1.7 million members and online 
activists around the country, and our Energy Justice program focuses on the urgent need to 
expedite the just and renewable energy transition to protect human health, the natural 
environment, and species from the ravages of climate change.  
 
Section 40105 of the IIJA requires DOE to: (1) conduct a Grid Congestion Study to identify 
areas where there are – or will be – transmission capacity constraints; (2) consider designating 
“national interest electric transmission corridors” in such areas, and; (3) issue a Grid Congestion 
Report. In doing so, the new statute calls on DOE to consider, among other things, how these 
designations may assist renewable energy development, and how to avoid impacting sensitive 
environmental and cultural areas. 
 
IIJA Section 40105 contains several statutory deadlines. It maintains the pre-existing 
requirement that DOE issue a Grid Congestion Study every three years and adds a new three-
year statutory deadline for the Grid Congestion Report. However, no final Study or Report has 
been issued in almost seven years, and DOE’s most recent Notice does not fully explain how 
DOE intends to comply with these requirements.1   
 
Accordingly, as discussed further below, we are writing to ask DOE to explain how the agency 
intends to come into compliance with these statutory requirements, and on what timeline.  
 
 
 
 
 

 
1   87 Fed. Reg. 2,769 (Jan. 19, 2022). 
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Background 
 
Congress first directed DOE to consider designating national interest electric transmission 
corridors in Section 1221 of the 2005 Energy Policy Act. Pub Law 109-58 (2005).2 Section 1221 
required that “every three years” DOE conduct a Study of electric transmission congestion, and 
then, after considering public input, issue a Report “which may designate any geographic area 
experiencing electric energy transmission capacity constraints or congestion that adversely 
affects consumers as a national interest electric transmission corridor.” Once designated, the 
statute provides for the Federal Energy Regulatory Commission (FERC) to consider permits to 
develop transmission projects in the corridors. 
 
Even before the IIJA, DOE rarely complied with these requirements, only issuing several Grid 
Studies and Reports over fifteen years.3  DOE last completed this process in 2015.4 
 
In 2020, DOE issued a new Draft Grid Congestion Study.5 In that Draft, DOE asserted that 
transmission constraints “have abated,” and suggested a new approach to these issues focused on 
the North American Energy Resilience Model (NAERM) – described as a “an integrated 
modeling approach to study the impact of critical energy and other infrastructures, including 
natural gas, renewables, coal, and others, on the electric power system.”6 In particular, DOE 
indicated that it expects the Grid Congestion Study to be “synonymous” with NAERM.7  This 
Study was never finalized, and a Report was not issued. In short, here’s how things stand: 
 

2015 2020 
Final Congestion 
Study Issued  

Draft Congestion Study Issued (never finalized) 

Final Congestion 
Report Issued 

No Report Issued 

 
 

2  Codified at 16 U.S.C. § 824p. 
 
3   See DOE, Previous National Electric Transmission Congestion Studies 
Office of Electricity, https://www.energy.gov/oe/previous-national-electric-transmission-congestion-studies  
 
4  Report Concerning Designation of National Interest Electric Transmission Corridors (Sept. 2015) , 
https://www.energy.gov/sites/default/files/2015/09/f26/2015%20Report%20on%20Designation%20of%20National
%20Corridors.pdf  
 
5  National Electric Transmission Congestion Study (Draft, Sept. 2020), 
https://www.energy.gov/sites/default/files/2020/10/f79/2020%20Congestion%20Study%20FINAL%2022Sept2020.p
df.  
 
6  Id. at 21 and 26. 
 
7  Id.  
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In the 2021 IIJA, Congress rejected the new approach to these issues DOE had suggested in the 
2020 Draft Congestion Study. Instead, Congress amended the existing Grid Study requirements, 
and added new deadlines. 
 
In particular, while the earlier version of this provision simply called for a Grid Congestion 
Study to be issued every three years, the IIJA Amendments for the first time added a firm 
statutory deadline for the Grid Congestion Report, requiring that it be issued “[n]ot less 
frequently than once every 3 years.”8 The amendments also expand the issues to be addressed in 
two important ways. 
 
First, while the prior Grid Study mandate was limited to addressing existing transmission 
capacity constraints or congestion, in the IIJA amendments Congress added a requirement for 
DOE to also consider areas that are “expected to experience” these challenges in the future.9   
 
Second, Congress expanded the list of factors DOE should consider in determining whether to 
designate a national interest electric transmission corridor, including whether the designation: 
 

 “would enhance the ability of facilities that generate or transmit firm or intermittent 
energy to connect to the electric grid”; 
 

 “maximizes exiting rights-of-way”; 
 

 “avoids and minimizes, to the maximum extent practicable, and offsets to the extent 
appropriate and practicable, sensitive environmental areas and cultural heritage sites”; 
and 
 

 “would result in a reduction in the cost to purchase electric energy for consumers.”10 
 

 
8 16 U.S.C. § 824p(a)(2). 
 
9  Id. 
 
10  Id. at § (a)(4). This would include, for example, whether non-wires alternatives might be a more economical 
approach to address congestion in certain areas.  See, e.g., Beyond Wires, Using Advanced Transmission 
Technologies to Accelerate the Transition to Clean Energy, Envtl Law & Policy Center 2021, https://elpc.org/wp-
content/uploads/2021/05/BeyondWires_ELPC_Final2021.pdf.   
 



Jennifer Granholm, Secretary 
Michelle L. Manary, Acting Deputy Assistant Secretary 
Page 4 
 
In the meantime, contrary to the 2020 Draft Study’s suggestion that transmission constraint 
issues have been resolved, in recent initiatives both DOE and FERC have expressly recognized 
that addressing transmission capacity constraints is a critical component of the vital clean energy 
transition.11 According to DOE itself, “a large amount of potential clean power capacity is  
struggling with the wait times and costs of connecting to the transmission grid.”12 Indeed, 
roughly enough energy capacity to meet an 80% fossil-free energy share by 2030 is ready but 
currently sitting in interconnection queues seeking transmission access.13 
 
In January 2022 DOE published a Notice announcing its “Building a Better Grid Initiative,” 
intended to “catalyze the nationwide development of new and upgraded high-capacity electric 
transmission lines.”14 As part of that process, DOE has announced it will prepare a Transmission 
Needs Study, to fulfill the Congressional requirement for a Grid Congestion Study.15 The agency 
is also preparing a Transmission Planning Study.16   
 
However, while it appears DOE intends to complete the Planning Study in 2023, we have not 
been able to locate any planned timetable for completing the Needs Study that is supposed to 
satisfy DOE’s mandate to prepare a Grid Congestion Study. Moreover, while we submitted a 
Freedom of Information request concerning the status of the Study more than a year ago, DOE 
has not provided us with any records shedding light on either the status of the Study, or DOE’s 
ongoing plans for the NAERM initiative as it relates to DOE’s grid study mandates. 
 

 
11  See, e.g., U.S. Department of Energy Office of Policy, Queued Up… But in Need of Transmission Unleashing 
the Benefits of Clean Power with Grid Infrastructure (April 2022) [hereinafter “DOE Queued Up”], 
https://www.energy.gov/sites/default/files/2022-
04/Queued%20Up%E2%80%A6But%20in%20Need%20of%20Transmission.pdf ; 87 Fed. Reg. 26,504 (May 4, 
2022) (FERC proposal on transmission planning). 
 
12 DOE Queued Up at 1. 
 
13 Id. 
 
14 87 Fed. Reg. 2,769 (2022); DOE, Building a Better Grid Initiative, https://www.energy.gov/oe/building-better-
grid-initiative.  
 
15 Id. at 2,771 (2022).  
 
16   Id.; see also National Transmission Planning Study FAQs, https://www.energy.gov/oe/national-transmission-
planning-study-faqs. 
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Discussion 
 
For well over a decade, Congress has made it clear that DOE must prepare triennial grid 
congestion studies to inform transmission planning.17 More recently, Congress has specifically 
directed that DOE also issue a final grid congestion Report at least every three years.18 
 
Having last issued a final Grid Study and Report more than seven years ago, DOE is in violation 
of these statutory deadlines. 
 
The fact that these provisions were amended in the 2021 IIJA does not, as DOE may assume, re-
start the clock for compliance with these statutory deadlines, giving DOE until 2024 to comply. 
To the contrary, DOE is out of compliance with these statutory mandates today. 
 
A long line of caselaw makes this apparent. In Sierra Club v. Johnson, for example, the 
Environmental Protection Agency claimed that while Congress had imposed a statutory deadline, 
subsequent developments “re-started the clock” and gave the agency more time.19 Rejecting this 
argument, the court explained that subsequent developments cannot “push back the deadlines 
established by Congress.”20 This same principle has been uniformly applied in subsequent 
cases.21  
 
Here, Congress has long required that DOE complete a grid congestion study every three years, 
and issue a subsequent report. Now Congress has made it even more clear that the Report itself is 
also due every three years. Given that no Report has been issued since 2015, DOE is presently in 
violation of these plain Congressional mandates.22 
 
 
 
 
 

 
17  2005 Energy Policy Act. Pub Law 109-58, § 1221. 
 
18  16 U.S.C. § 824p(a)(2). 
 
19   374 F. Supp. 2d 30, 33 (D.D.C. 2005). 
 
20  Id. 
 
21  See, e.g., Oxfam Am., Inc. v. United States SEC, 126 F. Supp. 3d 168 (2015) (rejecting agency argument that 
court vacatur of statutorily-mandated regulation restarted the deadline clock); Am. Acad. of Pediatrics v. United 
States FDA, 330 F. Supp. 3d 657 (2018) (same). 
 
22  We recognize that DOE needs time to incorporate the new elements Congress added as considerations in whether 
to designate transmission corridors, but those do not come into play until the end of the process, which appears to be 
in the very early stages. 
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Moreover, it is currently unclear both when DOE intends to comply with these requirements and 
what DOE intends to cover. As noted, DOE has announced it will prepare a Transmission Needs 
Study, but the Study appears to have no firm deadline. We also cannot find any indication of 
DOE plans to specifically address the new items in the IIJA, such as how transmission corridors 
can enhance grid connections for intermittent energy like solar and wind; how DOE can avoid or 
minimize impacts sensitive environmental and cultural areas, including by relying on existing 
rights-of-way; and how DOE can rely on grid enhancements to lower consumer costs.23 
 
Finally, particularly given that the 2020 Draft Grid Congestion Study remains DOE’s most 
recent issuance specifically under this statutory directive, it also remains unclear what role the 
NAERM will play in this process. While DOE mentions the NAERM in the Build a Better Grid 
Initiative Notice24, the Notice does not suggest it will be part of the Grid Study, as DOE had 
suggested in its 2020 Draft Study. Moreover, DOE has not given us any records we requested 
more than a year ago concerning the current status of the NAERM. 
 
Accordingly, please let us know DOE’s plans for completing the agency’s statutory obligations 
under IIRA Section 40105 and 16 U.S.C. § 824p, including when DOE intends to issue the long 
overdue next Grid Congestion Study and Grid Congestion Report, and what DOE will address in 
these documents. 
 
We look forward to hearing from you. 
 
      Sincerely yours, 
 
 
/s/ Augusta Wilson 
Augusta Wilson 
Senior Attorney 
(585) 503-8765    
Awilson@biologicaldiversity.org   
 

/s/ Howard M. Crystal 
Howard M. Crystal 
Legal Director/Senior Attorney 
(202) 809-6926 
Hcrystal@biologicaldiversity.org  
 
Energy Justice Program 
Center for Biological Diversity 
1411 K Street NW, Suite 1400 
Washington, D.C. 20005
  

 
 
      

 
23  16 U.S.C. § 824p(a)(4). 
 
24   87 Fed. Reg. at 2,773. 


