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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

CENTER FOR BIOLOGICAL DIVERSITY, 

1411 K Street N.W., Suite 1300 

Washington, D.C. 20005 

 

Plaintiff, 

           v. 

 

U.S. DEPARTMENT OF ENERGY, 

1000 Independence Ave. S.W. 

Washington, D.C. 20585 

 

Defendant. 

 

 

 

COMPLAINT FOR DECLARATORY 

AND INJUNCTIVE RELIEF 

 

 

 

Civil Action No.: __________________ 

 

 

 

 

INTRODUCTION 

1. This case challenges the U.S. Department of Energy’s (DOE) failure to timely and 

adequately search for, and disclose, records concerning the status of an electric 

transmission capacity constraints and congestion study and an accompanying report 

mandated by Congress every three years. In an era of energy instability and an urgent 

need to bring new clean energy sources online quickly, it is vital that DOE identify 

existing and future transmission bottlenecks. However, DOE has not completed the 

statutorily mandated congestion study and report since 2015. 

2. Instead, in September 2020, the U.S. Department of Energy (DOE) issued a Draft 

National Electric Transmission Congestion Study. The draft study indicated that, at the 

time, DOE intended to develop and rely on a new approach to grid congestion analysis 

called the North American Energy Resilience Model (NAERM). NAERM would model 

the impacts of various energy sources—including fossil fuels—on the grid. 
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3. On information and belief, no further action has been taken on the 2020 draft study. 

Seeking to learn more about when and how DOE intends to comply with the overdue 

Congressional mandate for a congestion study and report, as well as about the agency’s 

plans for the NAERM, Plaintiff the Center for Biological Diversity (Center) submitted a 

request under the Freedom of Information Act, 5 U.S.C. § 552 as amended (FOIA) on 

July 13, 2021, seeking records on the status of both the draft study and the NAERM. 

4. A full year after the Center submitted its FOIA request, DOE has neither produced any 

responsive records nor provided any expected timeline for production. Accordingly, the 

Center brings this suit pursuant to FOIA, seeking declaratory and injunctive relief to 

require the prompt production of all responsive records. 

JURISDICTION AND VENUE 

5. This Court has jurisdiction over this matter pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 

U.S.C. § 1331. 

6. Venue is proper in this Court pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 

1391(e). 

7. Injunctive relief is appropriate under 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 2202. 

Declaratory relief is appropriate under 28 U.S.C. § 2201. 

PARTIES 

8. Plaintiff Center for Biological Diversity (“the Center”) is a national, non-profit 

conservation organization with offices throughout the United States. The Center has more 

than 1.7 million members and online activists who care about the country’s urgent need 

to expedite the renewable energy transition and protecting human health, the natural 

environment, and species from the ravages of the climate emergency and environmental 
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degradation. The Center’s Energy Justice Program focuses on hastening a renewable 

energy transition that centers environmental and energy justice, and specifically fights to 

decarbonize the utility sector. The Center and its members are harmed by Defendant’s 

violations of FOIA, which are preventing the Center from gaining a full understanding of 

Defendant’s activities, priorities, and decision-making, and are therefore undermining the 

Energy Justice Program’s ability to further its programmatic objectives. 

9. Defendant U.S. Department of Energy (DOE) is a federal agency with custody and/or 

control of the records requested in the Center’s FOIA requests and is subject to FOIA 

pursuant to 5 U.S.C § 552. 

STATUTORY BACKGROUND 

10. FOIA establishes the public’s right, with only certain narrow exceptions, to access federal 

agency records. Its basic purpose is government transparency. 

11. FOIA imposes strict deadlines on federal agencies when they receive requests for records 

pursuant to FOIA. Specifically, within 20 working days of receiving a FOIA request, an 

agency must determine if it will release requested records and notify the requester of its 

determination and the reasons therefor, and the right to appeal an adverse agency 

determination. Id. § 552(a)(6)(A)(i).  

12. FOIA requires each agency to make reasonable efforts to search for records in a manner 

reasonably calculated to locate all records responsive to the FOIA request. Id. § 

552(a)(3)(C)-(D). The cut-off date for the agency’s search is the date that the agency 

conducts the search and not any earlier date. 
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13. FOIA requires federal agencies to promptly disclose requested records, see id. §§ 

552(a)(3)(A), (a)(6)(C)(i), and places the burden on the agency to prove that it may 

withhold responsive records from a requester. Id. § 552(a)(4)(B). 

14. FOIA provides that the U.S. district courts have jurisdiction “to enjoin the agency from 

withholding agency records and to order the production of any agency records improperly 

withheld from the complainant.” Id. § 552(a)(4)(B). 

RELEVANT LEGAL AND FACTUAL BACKGROUND 

A. DOE’s Obligations Under the Energy Policy Act of 2005 and the Infrastructure 

Investment and Jobs Act of 2021 

 

15. In the 2005 Energy Policy Act (EPAct), Congress addressed difficulties in siting new 

transmission facilities by directing DOE to study areas of grid congestion and consider 

designating National Interest Electric Transmission Corridors (NIETCs) in such areas. 

Specifically, section 1221 of the EPAct required that every three years DOE conduct a 

study of electric transmission capacity constraints and congestion. If, after receiving and 

considering public input on that study, DOE found geographic areas experiencing 

electricity transmission capacity constraints or congestion that were adversely affecting 

consumers, Congress empowered DOE to designate NIETCs. Once a NIETC is 

designated, the EPAct allows the Federal Energy Regulatory Commission to consider 

permits to facilitate the development of transmission projects in the corridor. 

16. In 2021, Congress passed the Infrastructure Investment and Jobs Act (IIJA), Pub. Law 

117-58 (2021). In the IIJA, Congress clarified that both the grid congestion study and 

report must be completed every three years. The IIJA also directed DOE to expand its 

study to address areas that are expected to experience transmission capacity constraints or 

congestion in the future. 
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17. In the IIJA, Congress also expanded the list of factors to be considered in determining 

whether to designate a NIETC, including whether the designation: 

• would enhance the ability of facilities that generate or transmit firm or 

intermittent energy to connect to the electric grid; 

• maximizes exiting rights-of-way; 

• avoids and minimizes, to the maximum extent practicable, and offsets to the 

extent appropriate and practicable, sensitive environmental areas and cultural 

heritage sites; and 

• would result in a reduction in the cost to purchase electric energy for consumers. 

 

B. DOE’s Failure to Fulfill the Statutory Requirements 

18. Despite Congress’s clear directive—reiterated and strengthened just last year in the 

IIJA—that DOE issue an electricity congestion study and then a report based on that 

study every three years, no final study or report has been issued in almost seven years. 

19. DOE issued a draft grid congestion study in 2020, but on information and belief it has not 

been finalized. In that draft study, DOE proposed to change the scope of its grid 

congestion assessments to be “synonymous” with assessments DOE would undertake 

pursuant to NAERM.  

20. In January 2022, DOE announced its “Building a Better Grid Initiative.” As part of that 

initiative, DOE indicated in the Federal Register that it intends to conduct a 

“Transmission Needs Study” to fulfill its Congressional mandate for a grid congestion 

study. However, DOE’s Federal Register Notice did not announce a timeline for 

completing such a study, or address the new factors Congress has directed DOE to 

consider in evaluating grid congestion issues. The Notice also did not clarify if and how 

the NAERM will be used in the study. 
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C. The Center’s FOIA Request 

21. Seeking to obtain information about when and how DOE intends to come into 

compliance with its statutory obligations to issue a grid congestion study, as well as about 

the current status of the NAERM, on July 13, 2021, the Center sent DOE a FOIA request, 

asking for the following records, created or obtained between February 1, 2021 and the 

date-of-search: 

• The status of the NAERM, including whether DOE is continuing to work on the 

Model, as well as NAERM’s role in fulfilling DOE’s mandate under the Energy 

Policy Act; and 

• The current status of the Draft Congestion Study, including when DOE intends to 

issue a final Study as required by law or what next steps DOE is considering 

regarding fulfilling DOE’s mandate under the Energy Policy Act. 

 

22. On August 6, 2021, DOE acknowledged receipt of the Center’s FOIA request. In an 

email on January 13, 2022, in response to further inquiry, DOE indicated that they had 

“reached out to the assigned program offices” they believe have the records the Center 

requested and that they had a first response undergoing legal review and expected to 

provide it within two weeks. DOE additionally provided a list of search terms and dates 

for the Center’s review, which the Center accepted with some minor revisions and 

clarifications. 

23. On April 21, 2022, in response to another request from the Center for an update, DOE 

indicated in an email that two additional program offices that might have responsive 

records had been identified. To date, after a full twelve months of correspondence, DOE 

has not produced any documents in response to the Center’s FOIA request or provided an 

anticipated timetable for doing so. 
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CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

 

Failure to Promptly Disclose Records Responsive to the Center’s FOIA Request 

 

24. Plaintiff re-alleges and incorporates by reference the allegations made in all preceding 

paragraphs. 

25. DOE is violating FOIA by failing to promptly disclose records responsive to the Center’s 

FOIA request. 5 U.S.C. § 552(a)(3)(A). 

26. DOE has not provided the Center with any documents to responsive to the Center’s July 

13, 2021 FOIA request.  

27. On information and belief, Defendant currently has possession, custody, or control of the 

requested records. 

28. DOE has not claimed that FOIA’s statutory exemptions apply to the records that the 

Center seeks, and has identified no legal basis for its failure to promptly disclose 

responsive records. 

29. The Center has a statutory right to the records it seeks. 

30. Based on the nature of the Center’s organizational activities, it will undoubtedly continue 

to employ FOIA’s provisions in record requests to DOE in the foreseeable future. 

31. The Center’s organizational activities are adversely affected by DOE’s failure to produce 

the requested records.  

SECOND CLAIM FOR RELIEF 

 

Failure to Conduct Adequate Searches for Records Responsive to the Center’s FOIA Request 

 

32. Plaintiff re-alleges and incorporates by reference the allegations made in all preceding 

paragraphs. 
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33. The Center has a statutory right to have DOE process its FOIA request in a manner that 

complies with FOIA. Id. § 552(a)(3).  

34. DOE is violating the Center’s rights in this regard by unlawfully failing to complete a 

search reasonably calculated to locate all records responsive to the Center’s FOIA 

request.  

35. Based on the nature of the Center’s organizational activities, it will undoubtedly continue 

to employ FOIA’s provisions in record requests to DOE in the foreseeable future. 

36. The Center’s organizational activities will be adversely affected if DOE continues to 

violate FOIA’s requirement to undertake a search reasonably calculated to locate records 

that are responsive to the Center’s FOIA request. 

THIRD CLAIM FOR RELIEF 

 

Failure to Provide Reasonably Segregable Portions of Any Lawfully Exempt Records 

37. Plaintiff re-alleges and incorporates by reference the allegations made in all preceding 

paragraphs. 

38. The Center has a statutory right to any reasonably segregable portion of a record that 

contains information that is subject to any of FOIA’s exemptions. Id. § 552(b). 

39. DOE is violating the Center’s rights in this regard by unlawfully withholding reasonably 

segregable portions of any lawfully exempt records, if any, that are responsive to the 

Center’s FOIA request. 

40. Based on the nature of the Center’s organizational activities, it will undoubtedly continue 

to employ FOIA’s provisions in record requests to DOE in the foreseeable future. 

41. The Center’s organizational activities will be adversely affected if DOE is allowed to 

continue violating FOIA’s disclosure provisions. 
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PRAYER FOR RELIEF 

 

WHEREFORE, Plaintiff requests that this Court: 

A. Order Defendant to conduct searches reasonably calculated to locate all records 

responsive to the Center’s July 13, 2021 FOIA request, utilizing a cut-off date for such searches 

that is the date the searches are conducted, and promptly providing the Center with all responsive 

records and reasonably segregable portions of lawfully exempt records sought in this action. 

B. Declare that Defendant’s failures to respond to Plaintiff’s FOIA request, to timely 

undertake a search for, and to promptly disclose to Plaintiff all records responsive to Plaintiff’s 

FOIA request, as alleged above, are unlawful under 28 U.S.C. §§ 552(a)(3)(A), (a)(6)(A)(i). 

C. Award Plaintiff its costs and reasonable attorney fees pursuant to 5 U.S.C. § 

552(a)(4)(E) or 28 U.S.C. § 2412. 

 D. Grant such other and further relief as the Court may deem just and proper. 

 

DATED: July 20, 2022    

Respectfully submitted, 

 

       

      /s/ Augusta C.F. Wilson 

Augusta C.F. Wilson  

      (Pro Hac Vice Application Pending) 

      

 

/s/ Howard M. Crystal 

Howard M. Crystal  

      (D.C. Bar No. 446189) 

       

      CENTER FOR BIOLOGICAL DIVERSITY 

      1411 K Street N.W., Suite 1300 

      Washington, D.C. 20005 

      Tel: (202) 809-6926 

      Email: hcrystal@biologicaldiversity.org 

        

Attorneys for Plaintiff     
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