
 

 

 
 
August 5, 2014 
 
Dr. Benjamin Tuggle 
Regional Director 
U.S. Fish and Wildlife Service 
P.O. Box 1306 
Albuquerque, New Mexico  87103-1306 
RDTuggle@fws.gov 
 
Re: Proposed Rosemont Copper Mine 
 
Dear Dr. Tuggle 
 
 I write on behalf of the Center for Biological Diversity regarding the proposed Rosemont 
copper mine in Arizona, and its impacts on listed species and critical habitat.  The staff biologists 
of the U.S. Fish and Wildlife Service (“Service”), along with the EPA and the U.S. Army Corps 
of Engineers (“Corps”), have raised significant concerns with the proposed mine, which were 
improperly discounted or not considered by the Service in the final Biological Opinion.  This 
runs directly counter to the Service’s obligation under the Endangered Species Act (“ESA”) to 
use the best available science and to provide the benefit of the doubt to endangered species.  We 
seek assurance that the Service will objectively and accurately review the proposed mine’s 
impacts on all affected threatened and endangered species, and utilize the best available science 
in reaching its conclusions, now that the Service and U.S. Forest Service have agreed to reinitiate 
consultation. 
 
Background on the Proposed Mine 
 

Rosemont Copper Company (“Rosemont”) has submitted a proposed mine plan of 
operations to the Coronado National Forest for a proposed mine within the Cienega Creek 
watershed.  The proposed Rosemont mine would be a large-scale open-pit copper mine on the 
east side of the Santa Rita Mountains of southern Arizona.  The Forest Service has authorized 
Rosemont to proceed with the “Barrel Alternative,” which places all tailings and waste rock in 
upper Barrel Canyon and the lower portion of Wasp Canyon.  The project would include a 955 
acre open-pit of up to 3,000 feet deep, a processing plant and associated facilities, transmission 
lines, waste rock and tailings facilities, and new roads.  Total fresh water to be used during 
operations of the mine would be about 4.8 million gallons per day.   

 
The proposed mine would be surrounded by a perimeter barbed wire fence within which 

public access would not be allowed.  A separate security fence would be constructed inside the 
perimeter fence, around the waste rock and tailings facilities.  The security fence would not be 
removed upon closure of the mine, presenting a permanent barrier to wildlife movement. 
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 The Cienega Creek watershed provides some of the highest quality stream and wetland 
ecosystems in Arizona.  The construction of the proposed mine would permanently fill 
approximately 18 miles of streams, and cause the permanent regional drawdown of groundwater 
that currently sustains hundreds of acres of springs, seeps, streams, and wetlands as well as 
depending fish, wildlife and plant species.  The nearly 3000-foot deep mine pit would 
permanently convert the hydrologic regime of the proposed site from a water source area to a 
terminal sink, significantly lowering the surrounding regional aquifer.    
 
 A number of threatened and endangered species would be adversely affected by the mine, 
including jaguar, ocelot, Gila chub, Gila topminnow, Huachuca water umbel, southwestern 
willow flycatcher, Chiricahua leopard frog, lessor long-nosed bat, and the Pima pineapple cactus.  
On October 30, 2013, the Service issued its final Biological Opinion, concluding that the 
proposed mine is not likely to jeopardize the continued existence of any listed species, and is not 
likely to destroy or adversely modify the designated critical habitat for any listed species. 
 
 On May 16, 2014, the Service notified the Coronado National Forest that the agencies 
must reinitiate formal consultation for the proposed mine.  The Service states that the reinitiation 
of consultation was triggered by the detection of an ocelot in the Santa Rita Mountains, new 
information concerning the mine’s effects on springs and streams and the resulting impacts to 
aquatic species and habitat, the potential new listing determinations for the northern Mexican 
gartersnake and yellow-billed cuckoo, and the final designation of critical habitat for the 
endangered jaguar.  It is our understanding that consultation between the Service and Forest 
Service concerning the Rosemont mine proposal is ongoing. 
 
Jaguar 
 
 The proposed mine is located within designated critical habitat for the jaguar, including 
critical habitat Unit 3 and Subunit 4b, and a jaguar has been detected within a few hundred 
meters of the proposed mine site.  The mine would directly destroy over 6,000 acres of jaguar 
critical habitat for up to 30 years, including over 4,000 acres that would be permanently lost due 
to the construction of new roads, trails, and the permanent “security fence.”  The Service’s staff 
biologists repeatedly determined that the proposed mine would result in the adverse modification 
of jaguar critical habitat in draft biological opinions.  See e.g., Exhibit A.  More specifically, the 
Service’s biologists found that the proposed mine would constitute adverse modification to 
jaguar critical habitat for multiple reasons, including (1) the mine would affect all six primary 
constituent elements in Unit 3, rendering unavailable 14,277 acres; (2) the mine would restrict 
connectivity between Unit 3 and Subunit 4(b), thereby adversely affecting connectivity to 
Mexico and rendering unavailable another 26,406 acres; (3) the mine would reduce Subunit 4(b) 
to a 1.5 km strip of land, which would be further diminished by the effects of light, noise and 
other impacts at the mine site; (4) the mine may render Subunit 4(b) inaccessible, thereby 
eliminating Subunit 4(b)’s sole purpose, which is to provide connectivity to Mexico; (5) the mine 
would impact three of out eight recovery objectives within the Jaguar Recovery Outline; and (6) 
the mine would affect the jaguar population at edge of the species’ range, which provides an 
important genetic resource.  Id. 
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 The Service’s Field Supervisor subsequently overturned the findings and determinations 
of the Service’s staff biologists.  In doing so, however, the Field Supervisor made a number of 
mistakes.  For instance, the Field Supervisor errs in finding that Subunit 4(b) is not “so essential” 
that its loss would lead to adverse modification.  Exhibit B at 7.  The Service in fact already 
determined that Subunit 4(b) is essential to the jaguar’s conservation within the formal critical 
habitat designation.  79 Fed. Reg. 125572, 12591, 12594, 12615 (March 5, 2014).  The Field 
Supervisor’s failure to understand the importance and purpose of Subunit 4(b) is clear when he 
states: “to argue that subunit 4b is there to provide connectivity to Mexico is wrong.”  Exhibit B 
at 7.  There is no question that the Service included Subunit 4(b) in the critical habitat 
designation in order to provide connectivity to Mexico.  79 Fed. Reg. at 12591 (stating that 
Subunit 4(b) is “essential for the conservation of the species” because it “provides the jaguar 
connectivity with Mexico”).  The Service’s staff biologists were thus right to conclude that the 
proposed mine’s significant impacts on Subunit 4(b), and on the jaguar’s connectivity with 
Mexico, constitutes adverse modification, and the Field Supervisor’s attempt to overturn their 
determination is directly contradicted by the Service’s own critical habitat designation. 

 The Field Supervisor’s reversal of the agency’s staff biologists’ adverse modification 
determination also turns the ESA on its head by repeatedly finding that more certainty is needed 
regarding the proposed mine’s impacts on the endangered jaguar.  The Supervisor finds that 
certain aspects of the determination are “speculative,” “conjectural,” and “an educated guess.”  
The Supervisor’s questioning of the agency’s biologists, however, has already been proven 
wrong by the subsequent final critical habitat determination, and is further misguided due to the 
Service’s continuing and longstanding failure to comply with the ESA’s requirement for a jaguar 
recovery plan.  The Supervisor’s demand for greater certainty than the detailed explanation 
provided by the agency’s biologists in repeated draft biological opinions, despite the Service’s 
own delay in designating critical habitat and its continuing failure to prepare a recovery plan, 
flies in the face of the “institutionalized caution” mandated by the ESA.  See TVA v. Hill, 437 
U.S. 153, 194 (1978) (“Congress has spoken in the plainest of words, making it abundantly clear 
that the balance has been struck in favor of affording endangered species the highest of priorities, 
thereby adopting a policy which it described as ‘institutionalized caution’”). 
 
Aquatic Species 
 
 In the final Biological Opinion, the Service relies heavily on conservation measures for 
the Gila chub and Gila topminnow, without acknowledging or considering that these same 
measures have been criticized by other federal agencies as being woefully inadequate.  As set 
forth in the Biological Opinion, Cienega Creek has the only known stable and secure population 
of Gila chub in existence, and all of the Gila chub critical habitat in the Cienega Creek watershed 
is in the action area of the proposed mine.  Similarly, for Gila topminnow, the Cienega Creek 
watershed provides habitat for one of only eight remaining natural populations, and that the 
Cienega Creek population is the only surviving natural population on public lands, and by far the 
largest of the remaining natural populations in the United States.   
 

The Service recognizes in the Biological Opinion that numerous factors are already 
impacting the remaining Gila chub and Gila topminnow populations, including drought, climate 
change, decreased stream flow, and the demand for groundwater.  The Service further recognizes 
that the proposed mine would further exacerbate groundwater and surface water impacts.  For 
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both species, however, the Service relies on two conservation measures – the Cienega Creek 
watershed conservation fund and the purchase of land along Sonoita Creek – to conclude no 
jeopardy to the species, and no destruction or adverse modification of critical habitat. 

 
EPA and the U.S. Corps of Engineers have both criticized these proposed conservation 

measures.  Regarding the Cienega Creek watershed conservation fund, EPA states that it is 
uncertain whether the proposed water distribution points along Cienega Creek would result in 
any significant enhancement of aquatic functions.  Exhibit C at 6.  According to EPA, this 
conservation measure is risky and uncertain, ecologically inappropriate, and may exacerbate 
erosion problems elsewhere.  Id. at 7.  Moreover, for the Sonoita Creek conservation measure, 
EPA notes that “the site is far removed from the Davidson Creek and Cienega Creek watersheds, 
and therefore, does not provide ecological benefit for the loss of acreage and function that would 
occur from the proposed copper mine.”  Id. at 8.  Similarly, the Corps recently notified Rosemont 
that its proposed mitigation measures would result in a limited amount of restoration and 
enhancement of actual waters of the United States, and were inadequate.  Exhibit D.  The 
Biological Opinion, however, fails to acknowledge or address these weaknesses and shortcoming 
of the chosen conservation measures, which significantly undermine the Service’s analysis and 
conclusions for these aquatic species. 

 
Moreover, as recognized in the Service’s May 16, 2014 letter to the Forest Service, the 

Biological Opinion fails to utilize the best available science, as required by the ESA.  16 U.S.C. 
§ 1536(a)(2).  The Forest Service’s EIS for the proposed mine relies on a “more quantitative 
analysis of impacts to streams,” based on more recent science that provides an updated analysis 
of the timing of effects to streams and springs, the range of effects, and the connections between 
groundwater drawdowns and the diminishment of surface flows.  The Service acknowledges that 
this updated analysis “has generated additional concern” regarding the diminishment of flow in 
Empire Gulch and Cienega Creek, and that “the potential extent and duration of stream drying 
and extreme low-flow events represents new information” that may increase impacts for 
numerous listed species including Gila topminnow and Gila chub. 
 
Conclusion 
 
 In addition to the deficiencies and issues set forth in the Service’s May 16, 2014 letter 
reinitiating consultation, the Service must also revisit and address the issues identified herein 
during its ongoing consultation with the Forest Service.  When properly considered, it should 
become clear that the Rosemont mine cannot proceed without posing unacceptable harm and 
risks to threatened and endangered species, and designated critical habitat.  We are available to 
discuss these issues further, and we thank you for your consideration. 
 
        Sincerely, 
 

 
 
Marc D. Fink 
Center for Biological Diversity 
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209 East 7th St. 
Duluth, Minnesota 55805 
Tel: 218-464-0539 
mfink@biologicaldiversity.org 

 
 

 
 
 
 
 
 
 
cc: Daniel M. Ashe, Director, U.S. Fish and Wildlife Service 

Steven L. Spangle, Field Supervisor, U.S. Fish and Wildlife Service  


