
United States Department of the Interior 
 

OFFICE OF SURFACE MINING 
RECLAMATION AND ENFORCEMENT 

                                                      Appalachian Region 
                                                        3 Parkway Center 
                                                      Pittsburgh, PA 15220  
 
 
 
                                                         January 12, 2017 
 
 
Mr. Joe F. Childers 
Joe F. Childers & Associates 
201 West Short Street, Suite 300 
Lexington, Kentucky 40507 
 
 
Re:  Follow-up to Petition dated June 24, 2013, requesting withdraw of approval of West 

Virginia’s surface mining reclamation program pursuant to 30 C.F.R. Part 733. 
 
 
Dear Mr. Childers:   

 
On December 30, 2013, we first advised you of the Office of Surface Mining Reclamation and 
Enforcement’s (OSMRE) first decision regarding a petition that was filed by you and your 
constituents on June 24, 2013, under the Federal regulations at 30 CFR 733.12(a)(2) alleging 
failure of the West Virginia Department of Environmental Protection (WVDEP) to effectively 
administer its approved permanent regulatory program in 19 specific areas.  In that decision 
document we determined that 14 of the 19 allegations did not warrant further evaluations.  We 
agreed to continue the validation process on five of the allegations. This letter is to provide you 
the results of the evaluations completed as part of the validation process to determine if the 
allegations demonstrated programmatic failures in those five areas. 
 
As indicated in this letter and the enclosed reports, we identified where the administration of the 
State program could be improved in each of the five program areas.  However, we did not find 
that those issues rose to the level which would create a reason to believe that WVDEP is not 
effectively administering its program, particularly when considering the ongoing State 
improvement actions.  This concludes our activities under the 30 CFR Part 733 process. Please 
be assured that we will continue our oversight and technical assistance efforts with WVDEP to 
ensure that all improvement activities will be completed in a timely manner. 
 
The five program areas where OSMRE agreed required further evaluation, pursuant to 30 CFR 
733.12(a)(2), included: 
 

• storm water runoff analysis (SWROA) procedures to minimize off-site flooding 
potential;  



• topsoil handling procedures, including topsoil material substitutes;  
• proper issuance of Surface Mining Control and Reclamation Act (SMCRA) enforcement 

actions where exceedences of National Pollutant Discharge Elimination System 
(NPDES) effluent limitations exist;  

• cumulative hydrologic impact assessment (CHIA) procedures, with an emphasis on the 
cumulative impact area (CIA); and  

• identification and prevention of selenium pollutional discharges.  
 
Four joint OSMRE-WVDEP teams, consisting of 37 team members, were formed in January 
2014 to evaluate the five allegations. It was determined that the evaluation topic involving 
selenium would be evaluated in combination with the review of CHIA and the proper citation of 
NPDES violations. In addition, OSMRE project managers met with you and your constituents to 
discuss evaluation procedures and to get suggestions on draft work plans.  
 
Although, WVDEP personnel were named to each team and provided input on the work plans, 
the actual evaluations were conducted by OSMRE personnel with opportunities for state input at 
all times during the review. This facilitated some of the improvement actions initiated by 
WVDEP prior to completion of the final reports.  The enclosed reports represent factual findings 
of the teams and do not contain any recommendations. WVDEP had opportunities to comment 
on these reports.  On November 9, 2016, OSMRE and WVDEP officials participated in a 
meeting to discuss the findings of each report and to discuss possible actions that the State was 
willing to undertake to resolve any identified issues and to enhance its overall program.  
WVDEP officials agreed to provide OSMRE a formal response to the findings and propose 
remedial measures that would satisfy any outstanding issues.  WVDEP’s written response was 
submitted to OSMRE on December 29, 2016, a copy of which is enclosed. The State’s December 
29th response questioned some of data in our reports, but we did not find it necessary to make 
changes to the reports.  The State’s comments, even where correct, did not significantly change 
the evaluation findings or the corrective actions.  
 
A summary of our findings and related State actions follows: 
 

SWROA Procedures:  The West Virginia program relative to SWROA is more specific 
than current Federal regulations, and it requires that permit applicants use hydrologic 
modeling to demonstrate that during and post mining storm water discharges do not 
exceed pre-mining conditions.  OSMRE reviewed permitting and field activities on those 
SWROAs approved after the State’s last SWROA training effort for the industry in May 
2013.  OSMRE reviewers found cases where further documentation should have been 
required to justify the assumptions in the permit applicant’s SWROA model.  OSMRE 
reviewers also found instances where the SWROA should have been revised because of 
changes to the permit or as a result of on-the-ground field conditions.  However, in June 
2016, West Virginia was subject to storms up to and well beyond the design size storm 
event required in the SWROA model. OSMRE quickly inspected 84 sites subject to these 
storm events and concluded that mining was not exasperating peak water discharges.  
Therefore, while OSMRE has identified areas where the modeling process could be 
improved, we cannot find that WVDEP is failing to effectively administer a part of its 
program that is more specific than Federal regulations and is apparently having a positive 
on-the-ground effect.  
 



In 2014 and again in 2015, WVDEP modified its SWROA procedures to address some of 
the issues that were being discovered during OSMRE’s Part 733 evaluation. WVDEP 
announced a 2016 reorganization which added management positions and a chief 
engineer in the central office of the State to improve the quality control in permitting and 
inspection including SWROA requirements. While not agreeing to all of OSMRE 
findings, the State’s response acknowledged that permits lacked narrative, and agreed in 
principle that any changes in field conditions or as a result of permit revisions should 
require a review of the SWROA or an explanation as to why a new SWROA is not 
required. WVDEP advised it would continue to emphasize SWROA procedural 
improvements both in training and through guidance. 
 

• Topsoil and Material Substitutes:  This evaluation identified several issues that impact 
the implementation of WVDEP’s program regarding topsoil and topsoil substitutes. West 
Virginia’s program includes more specificity than found in the Federal regulations 
regarding the forestry reclamation approach for reforestation.  Because of thin topsoil 
found in much of the State, a topsoil variance is often necessary for the postmining land 
use.  The evaluation found that State permit reviewers inconsistently used terminology 
such as topsoil, subsoil, substitute material, etc.   This led to confusion during the 
permitting process and the implementation of the approved permits. WVDEP was found 
to not consistently require the use of topsoil substitution variances when required by its 
approved program.  When a topsoil substitute is requested, the application often fails to 
properly identify the specific substitute material to be used or demonstrate that the 
material has been appropriately tested and deemed to be the best alternative.  Operators 
with on-the-ground deficiencies were found to be either selecting improper topsoil 
substitutes or placing them incorrectly, or both.  
 
WVDEP managers generally agreed with OSMRE findings and began taking corrective 
action prior to the completion of the report.  WVDEP issued a memorandum to State 
personnel dated June 20, 2014, to clarify some of the confusion over terminology and 
also held internal training on the requirements for topsoil and topsoil substitutes.  In 
September 2016, WVDEP issued comprehensive guidance which addresses all the 
concerns in the OSMRE evaluation.  OSMRE participated in training State permit 
reviewers on these requirements in October 2016.  In 2016, WVDEP also submitted a 
State program amendment to clarify topsoil terminology. WVDEP also notes that its 
reorganization, which adds an Assistant Director for permitting and includes more 
centralized control of permitting, should help avoid future inconsistencies. 
 
Finally, WVDEP agreed that many of its current permits do not have the proper topsoil 
substitution waivers and agreed to take corrective action. WVDEP management has 
agreed that it will reevaluate existing permits that have 300 acres or 35 percent of the 
permit yet to be disturbed and order the permittee to obtain the proper topsoil variances if 
deficiencies exist. 
  

• SMCRA Actions Relative to Self-Reported Exceedances of NPDES Effluent 
Limitations:  This evaluation was to determine if unabated, self-reported water quality 
violations identified under the State’s Clean Water Act (CWA) program were being 
adequately addressed under its SMCRA program.  The OSMRE evaluation references an 
Interior Board of Land Appeals (IBLA) decision which advised that self-reported NPDES 



exceedances are not SMCRA violations, but the failure to report and/or correct these self-
reported exceedances is a SMCRA violation. Therefore, this evaluation includes 
discussion on the resolution of self-reported exceedances though both the CWA and 
SMCRA, while making the findings germane primarily to the SMCRA program.   
 
Consistent with the IBLA decision, WVDEP does not cite violations for an operator’s 
self-reported NPDES exceedances under SMCRA.  However, OSMRE noted several 
instances during the evaluation where an exceedance of an effluent limit was verified by 
a field or laboratory sample during a SMCRA inspection, but a notice of violation was 
not issued by WVDEP.  Although CWA records include letters explaining actions that 
operators plan to take to abate significant non-compliances (SNCs), State SMCRA 
inspection reports seldom discuss whether or not those actions were taken by the 
operators.  In addition, when Court decisions establish new standards or timelines for 
compliance, this information is often not known by State inspectors.  State inspectors 
were not collecting quarterly water samples, even for those outlets reporting repetitive 
NPDES exceedances under the CWA’s reporting mechanisms.  This lack of quarterly 
sampling led OSMRE reviewers to question whether WVDEP was conducting quarterly 
complete inspections as provided by its SMCRA program.  Finally, there was no 
independent sampling of underground injection control sites where injection was the 
chosen method of compliance with the NPDES permit.  In general, this evaluation 
demonstrated that repetitive exceedances of NPDES effluent limitations were not being 
adequately addressed during SMCRA field inspections.   
 
WVDEP has already initiated a series of actions aimed at improving its inspection and 
enforcement procedures regarding exceedances of NPDES effluent limitations.  WVDEP 
advised OSMRE that some of these changes initiated in 2015 were in response to 
requirements of the U.S. Environmental Protection Agency. WVDEP has agreed to 
identify water sampling protocols and increase water sampling frequency to at least 
quarterly, with an emphasis on outlets with self-reported exceedances; cite exceedances 
of NPDES effluent limits and water quality violations observed during State inspections 
under SMCRA; make State and Federal court orders or other decisions available in 
electronic format to its staff and other parties; conduct additional water sampling when 
discharge monitoring reports or field sampling demonstrate exceedances of average 
monthly limits set forth in NPDES permits; and include inspection portals as a permit 
requirement for underground injection control sites to allow WVDEP sampling.  To 
implement its new sampling protocol, WVDEP increased its budget for water sampling 
by $95,000 to a total $230,000 for 2017. 
 
While WVDEP agreed it will cite SMCRA violations when it identifies NPDES 
exceedances of daily maximum limits during a SMCRA inspection, WVDEP’s response 
acknowledges that it will not do so if there is a court order or settlement agreement with 
stipulated penalties for such exceedances during the period the operator is implementing 
a water treatment system.  We agree that such court action should be given special 
consideration and any remedial measures should not require SMCRA enforcement action 
to be taken under those circumstances.  
 

• CHIA Procedures, Emphasizing the CIA:  In order to conduct a complete CHIA 
evaluation, OSMRE reviewers examined every hydrologic aspect (Probable Hydrologic 



Consequences (PHC) determination, Hydrologic Reclamation Plan (HRP), monitoring 
plans etc.) of the permit application to determine if it supported the CHIA findings.  The 
evaluation took on a multifaceted approach that reviewed 19 individual permits, 
conducted interviews with both CHIA writers and managers, and conducted a root-cause 
analysis of sites where a pollutional discharge did occur. This resulted in a series of about 
50 findings per permit, plus findings related to interviews with permit reviewers and a 
comparison of all findings to a report generated as a result of the CHIA litigation 
settlement in 2007.   
 
OSMRE found that WVDEP permit reviewers understand the CHIA requirements, but 
the permits sampled did not contain all of the necessary information needed to support 
the CHIA.  OSMRE also determined that many of the recommendations from the 2007 
CHIA Quality Review Panel report have not been implemented.  Areas where CHIAs 
require improvement include:  delineation and differentiation of surface and ground water 
in CIAs;  determination of the extent of all historic and anticipated mining in the CIA, 
including their acreages; detailed hydrologic assessment of the cumulative impacts of all 
anticipated mining on the hydrologic balance within the CIA; and sufficient information 
and documentation, e.g. data, calculations, and prediction narrative, as to how the 
material damage assessment and statement was determined by the CHIA writer.  The 
OSMRE reviewers frequently found there is lack of documentation as to where data may 
have been derived, how the data were analyzed, and the complete results of those 
analyses. There is also supporting evidence from ongoing pollutional discharges that the 
State CHIA process must be improved. Of the nineteen CHIAs that were evaluated 
during this review, four of them have resulted in discharges that most likely will require 
long-term treatment.  Two of the permits involved selenium discharges that did not meet 
effluent limits.  One permit involved pollutional discharges of selenium and other metals.  
The fourth permit is likely to have a long term iron discharge.  The OSMRE reviewers 
thought the selenium discharges might not represent an omission in the CHIA as much as 
related to the fact that selenium is a relatively new parameter of concern, and there was a 
lack of clear science in the early years of spoil handling for that parameter.  However, for 
the two permits with water quality issues due to other metals, there was evidence of water 
quality problems on other sites in the area prior to permit issuance.  
 
WVDEP has agreed to update its CHIA policy/guidance document to address OSMRE 
findings. As part of that effort, WVDEP will require operators who cause unanticipated 
pollutional discharges to revise their PHCs, HRPs and conduct analyses to determine the 
causes.  WVDEP will revise those CHIAs, accordingly. WVDEP is also committing to 
completion of the underground mine manual in 2017, which has been under development 
as a joint OSMRE/WVDEP effort for several years. This manual will serve as a guidance 
document for CHIA development for underground mines. WVDEP notes it included 
CHIA in its 2016 training for permit reviewers and will continue to do so. Finally, 
WVDEP advises that it will conduct a quality review of each CHIA in its central office, 
instead of relying solely on each State regional office. WVDEP notes that the changes it 
made in 2016 to its organizational structure to create a permitting director to which all 
permit reviewers in the regions report will improve permit quality control. 
 

• Prevention and Control of Selenium Discharges:  Because selenium is a parameter of 
concern just like any other parameter such as iron and manganese, it was evaluated in 



context in both the NPDES and CHIA Part 733 evaluations.  Three of the 19 permits that 
were reviewed for the CHIA evaluation had discharges with elevated selenium 
concentrations.  All three permits were issued prior to the issuance of the State’s new 
selenium guidance in 2013.  However, 10 other permits, located in parts of the State 
where selenium-prone coals and strata are prevalent, did not develop selenium 
discharges.   
 
Four of the twelve permits that were reviewed as part of the SMCRA/NPDES evaluation 
had selenium discharges and were under a Court Order.  Only one of the four sites was 
actively treating for selenium.  Based on a Court Decree associated with one site, a 
selenium treatment system was to be operational, but there was no documentation or 
evidence of it in the permit file or on-site.  Selenium sample results from the Part 733 
field investigations revealed that discharges at two of the sites exceeded interim effluent 
limitations.  However, WVDEP only took an enforcement action at one of the sites.  All 
four sites with selenium discharges had appropriate modifications to their permits.  
WVDEP explained in its response to the draft report that a Court Order generally 
stipulates a penalty that includes the time period until compliance is reached, thus it is not 
subject to other violations for exceedances of NPDES effluent limitations.  OSMRE 
agrees this would be the proper interpretation of a legal order. 
 
The OSMRE reviewers concluded that the WVDEP administration of its program for 
selenium discharges was similar to its administration of the program for other regulated 
parameters.  If the State made improvements in its CHIA process and its inspection and 
enforcement of NPDES effluent limit exceedances, selenium would not need to be a 
separate consideration. 

 
Both Part 733 evaluations demonstrated that selenium is being considered and evaluated by 
WVDEP during its permitting process.  WVDEP has undertaken a number of efforts to prevent 
the creation of discharges with elevated selenium concentrations, including the development of 
guidance documents in 2007 and updates to that guidance in 2013. The guidance documents 
include threshold levels of selenium in the overburden that may be problematic and thus require 
special handling, as well as other selenium-related requirements.  In 2016, the West Virginia 
Legislature modified the State’s selenium standard from primarily a water quality based limit to 
a fish tissue based limit.  On June 24, 2016, EPA approved the State’s revised selenium criteria 
subject to consultation with the U.S. Fish and Wildlife Service under the Endangered Species 
Act.  
 
While the 30 CFR 733.12(a)(2) evaluations identified some issues in each of the five program 
areas, we do not find that these issues rose to the level of systemic program failures, particularly 
in light of ongoing State improvement activities.  We are therefore considering the allegation 
validation process complete and are not recommending that the Director take further action 
pursuant to 30CFR 733.12(b), which requires a determination that there is reason to believe a 
state is failing to effectively implement its program. 
 
We recognize that the December 29, 2016, WVDEP response letter does not include specific 
plans and schedules related to the promised program improvements, many of which have not yet 
occurred.  Subsequent to that letter, we have had conversations and clarifying emails (emails 
attached) with State management officials, and they have agreed to work closely with us on 



developing the necessary plans and schedules. Please be assured we will make the program 
improvements noted in the State’s letter a priority for OSMRE’s Appalachian Region. 
 
In addition to working with WVDEP to develop specific schedules for the promised 
improvement efforts, we will emphasize compliance with SWROA, proper SMCRA citations for 
NPDES violations, and topsoil handling procedures as part of our normal oversight inspections. 
We typically conduct around 300 such inspections in West Virginia every year.  We will also 
assign hydrologists to review a sample of new CHIA decisions.  Finally we will continue to 
make subject matter experts available to the State to assist in the development of any procedures 
related to these topics. 
 
We will post this letter and all associated reports on OSMRE’s website at 
https://www.odocs.osmre.gov, so your constituents and the public will have access to them.  We 
will also call you to discuss the reports and offer a meeting with you and your constituents.  We 
appreciate your concerns regarding West Virginia’s administration of its approved regulatory 
program.   
 
 

Sincerely, 
 
 
 
 
      Thomas D. Shope 
      Regional Director, Appalachian Region 
 
 
 
 
Enclosures 
 
Identical letter sent to: 
 
Mr. James G. Murphy 
Senior Counsel 
National Wildlife Federation 
149 State Street 
Montpelier, Vermont 05602 
 
cc:  Randy Huffman, Cabinet Secretary, West Virginia Department of Environmental Protection  
       Johanna de Graffenreid, CARE Campaign 
       Bill Price, Sierra Club  
       Erin Savage, Appalachian Voices 
       Rob Goodwin, Coal River Mountain Watch 
       Elise Keaton, Keeper of the Mountains Foundation 
       Maria Gunnoe, Ohio Valley Environmental Coalition 
       Diane Brady, Ohio Valley Environmental Coalition 

https://www.odocs.osmre.gov/
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