VIA CERTIFIED MAIL and E-MAIL
May 9, 2022
Deb Haaland, Secretary of the Interior
U.S. Dept. of the Interior
1849 C Street, NW
Washington, D.C. 20240
doiexecsec@ios.doi.gov

Martha Williams, Principal Deputy Director
U.S. Fish and Wildlife Service
1849 C Street, NW
Washington, D.C. 20240
martha_williams@fws.gov

Raymond Suazo, State Director
U.S. Bureau of Land Management
Arizona State Office
One North Central Ave., Suite 800
Phoenix, AZ 85004-4427
rmsuazo@blm.gov

Tim Lyons, Natural Resource Specialist
U.S. Bureau of Land Management
Phoenix District, Hassayampa Field Office
21605 North 7th Ave.
Phoenix, AZ 85027-2929
blm_az_pdoweb@blm.gov

RE: Sixty-Day Notice of Intent to Sue the Bureau of Land Management and the U.S. Fish
and Wildlife Service for Endangered Species Act Violations for Failing to Ensure that
Authorized Cow Grazing Does Not Continue Destroying Western Yellow-Billed Cuckoo
and Gila Chub Critical Habitat on Agua Fria National Monument.
Dear Secretary Haaland, Director Williams, State Director Suazo, and Mr. Lyons,
On behalf of the Center for Biological Diversity (“Center”) and Maricopa Audubon
Society ("Maricopa Audubon"), this letter provides the Bureau of Land Management (“BLM”)
and U.S. Fish and Wildlife Service ("USFWS" or “FWS”) with Notice, pursuant to the citizen
suit provision of the Endangered Species Act (“ESA”), 16 U.S.C. § 1540(g), to challenge the
failure of the BLM and FWS to reinitiate ESA Section 7 consultation regarding the ongoing
impacts of livestock grazing on Box Bar allotment, E-Z Ranch allotment, 2Y allotment, and
Sycamore allotment within the Agua Fria National Monument ("AFNM"), on threatened and
endangered species and their critical habitat, as well as BLM’s failure to adequately address and
mitigate the impacts of unauthorized grazing on the Monument. We intend to file suit 60 days
after the filing of this Notice for unremedied violations of the Endangered Species Act ("ESA"),
16 U.S.C. §§ 1531-1544, and its implementing regulations, 50 C.F.R. §§ 402.01-402.17, and the
Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706.

Summary
In this Notice, the Center provides new information and identifies the legal violations that
we intend to challenge in federal court should USFWS and BLM fail to correct these violations
within sixty 60 days.
We file this Notice in connection with (1) the November 2, 2006 Biological Opinion for
Phoenix Field Office Planning Decisions and Associated Activities on Gila Chub in the Agua
Fria National Monument (02-21-03-F-0409-R1), (2) the December 18, 2006 Biological Opinion
on the Effects of the Agua Fria National Monument and Bradshaw-Harquahala Resource
Management Plan on Federally-Listed Species ( 22410-05-F-0785) and (3) BLM’s reliance on
unlawful and arbitrary consultation documents in allowing continued destructive riparian cow
grazing on the Agua Fria National Monument.
In this Notice, we document that cattle have significantly impacted designated riparian
Yellow-billed Cuckoo (Coccyzus americanus occidentalis) and Gila Chub (Gila intermedia)
Critical Habitat. The damage that we have identified is acute and chronic. Cattle are grazing,
trampling, and defecating in riparian areas that Yellow-billed Cuckoo and Gila Chub depend on
for their life history requirements. For example, Yellow-billed Cuckoo migrate to Arizona to
reproduce during the summer months and require habitat with dense layers of vegetation in both
the subcanopy and ground layers as well as perennial surface water. 1 Food availability for
nesting Yellow-billed Cuckoo is influenced by the density and species composition of understory
and overstory vegetation that supports required insect prey for nesting adults and chicks. 2 Cattle
grazing in Agua Fria National Monument has eliminated these habitat characteristics that
USFWS describes as essential to Yellow-billed Cuckoo nesting and conservation and recovery.
Our surveys demonstrate damage to water and riparian vegetation from livestock grazing in
designated Critical Habitat. The widespread adverse impacts caused by cattle grazing that we
observed and documented occurs as the result of BLM's callous disregard for the protection of
Public Lands, of rare wetland habitat, and of endangered species protection laws.
The law prohibits any action that reduces "appreciably the likelihood of both the survival
and recovery of a listed species in the wild by reducing the reproduction, numbers, or
distribution of that species." 3 The law also prohibits any action causing "direct or indirect
alteration that appreciably diminishes the value of critical habitat as a whole for the conservation
of a listed species." 4
Nearly all sites visited were damaged by cows and their feces. Critical woody streamside
vegetation has been significantly impacted with very little, if any, riparian forest regeneration
observed. Many riparian ecosystems surveyed were so significantly impacted by cattle that their
function as designated Yellow-billed Cuckoo critical foraging and breeding habitat is
Rosenberg, K.V., R.D. Ohmart, W.C. Hunter, and B.W. Anderson. 1991. Birds of the Lower Colorado River Valley. Univ.
Arizona Press, Tucson, AZ. 416pp.; Johnson, M.J., S.L. Durst, C.M. Calvo, L. Stewart, M.K. Sogge, G. Bland, and T. Arundel.
2008. Yellow-billed Cuckoo Distribution, Abundance, and Habitat Use Along the Lower Colorado River and its Tributaries,
2007 Annual Report. USGS, Open File Report 2008-1177. 274pp.
2 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48551.
3 50 CFR § 402.02; 16 U.S.C. 1531 et seq.
4 Ibid.
1

2

diminished. Other impacted sensitive, threatened, and endangered species include Gila
Topminnow (Poeciliopsis occidentalis occidentalis), Northern Mexican Garter Snake
(Thamnophis eques megalops), lowland leopard frog (Lithobates yavapaiensis), longfin dace
(Agosia chrysogaster), and desert sucker (Catostomus clarkii).
The purpose of this Notice is to (1) compel reinitiation of ESA Section 7(a)(2)
consultation 5 to remedy BLM authorized grazing activities that are impairing Yellow-billed
Cuckoo and Gila Chub and destroying their designated Critical Habitat in a manner or to an
extent not previously considered, and to reflect changed circumstances due to the designation of
Critical Habitat in 2021; (2) to force compliance with your ESA Section 7(a)(1) obligation of
"carrying out programs for the conservation of endangered species;" 6 and (3) to halt ongoing
violations of Section 9 of the ESA and its implementing regulations that prohibit the
unauthorized “take” of any endangered or threatened species of fish or wildlife.
I. Legal Background
The ESA is “the most comprehensive legislation for the preservation of endangered
species ever enacted by any nation.” 7 The statute’s primary goal is “to provide a means whereby
the ecosystems upon which endangered species and threatened species depend may be
conserved.” 8 The U.S. Supreme Court has recognized that “the plain intent of Congress in
enacting the [ESA] was to halt and reverse the trend toward species extinction, whatever the
cost.” 9
Section 4 of the ESA directs the Secretary of the Interior to designate species that are
threatened or endangered with extinction, and to designate “critical habitat” for such species. 10
Section 4 also requires the Secretary to develop and implement recovery plans for the
conservation and survival of threatened and endangered species, unless the Secretary finds that
such a plan will not promote the conservation of the species. 11
To receive the protection of the ESA, a species must first be listed by the Secretary of the
Interior as “endangered” or “threatened.” 12 After a species is listed, the substantive obligations
of the ESA apply to that species. These include the prohibition on take, the duty of federal
agencies to consult with USFWS, and the duty to ensure that those agencies’ actions do not
jeopardize the continued existence of listed species or adversely modify critical habitat. 13

16 U.S.C. § 1536(a)(2) and 50 C.F.R. § 402.14(g).
16 U.S.C. § 1536(a)(1)
7 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978).
8 16 U.S.C. § 1531(b).
9 Hill, 437 U.S. at 184.
10 16 U.S.C. § 1533(a).
11 16 U.S.C. § 1533(f).
12 See 16 U.S.C. § 1533.
13 See Hill, 437 U.S. at 180-82.
5
6

3

Within the ESA’s statutory scheme, the designation and protection of Critical Habitat is
especially important. Congress recognized the significance of habitat protection when it found
that:
“[C]lassifying a species as endangered or threatened is only the first step in insuring its
survival. Of equal or more importance is the determination of the habitat necessary for
that species’ continued existence. . . If the protection of endangered and threatened
species depends in large measure on the preservation of the species’ habitat, then the
ultimate effectiveness of the Endangered Species Act will depend on the designation of
critical habitat.” 14
Thus, the ESA requires USFWS to designate Critical Habitat at the same time a species is
listed. 15 Any designation of Critical Habitat must be based on the “best scientific data
available.” 16
Reflecting the statute’s focus on species recovery, Critical Habitat may include both
occupied and unoccupied areas that are “essential for the conservation of the species.” 17
“Conservation” is defined in turn to include all methods that that can be employed to “bring any
endangered species or threatened species to the point at which” the protection of the ESA is “no
longer necessary.” 18 As such, “the purpose of establishing ‘critical habitat’ is for the government
to carve out territory that not only is necessary for the species’ survival but also is essential for
the species’ recovery.” 19
Once a species is listed and critical habitat designated, Section 7 of the ESA requires each
federal agency, in consultation with a federal wildlife agency (in this case, USFWS), to ensure
that any proposed action is not likely to jeopardize the continued existence of a listed species, or
result in the destruction or adverse modification of Critical Habitat. 20 To “jeopardize the
continued existence of” means “to engage in an action that reasonably would be expected,
directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a
listed species in the wild by reducing the reproduction, numbers, or distribution of that
species.” 21 “Destruction or adverse modification” of critical habitat means “a direct or indirect
alteration that appreciably diminishes the value of critical habitat as a whole for the conservation
of a listed species.” 22 And “conservation,” as noted, means recovery to the point where the
ESA’s protections are no longer needed. 23 Thus, the ultimate aim of consultation is to ensure
that federal agency action does not impair the survival or recovery of a listed species.
For each proposed action, the action agency must request from USFWS whether any
listed or proposed species may be present in the area of the proposed action. 24 If listed or
H.R. Rep. No. 94-887 at 3 (1976).
16 U.S.C. §§ 1533(a)(3)(A)(i), 1533(b)(6)(C).
16 Id. § 1533(b)(2).
17 Ibid.
18 Id. § 1532(3).
19 Gifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1070 (9th Cir. 2004).
20 16 U.S.C. § 1536(a)(2).
21 50 C.F.R. § 402.02.
22 Ibid.
23 16 U.S.C. § 1532(3).
24 16 U.S.C. § 1536(c)(1); 50 C.F.R. § 402.12.
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proposed species may be present, the action agency must prepare a “biological assessment” to
determine whether the listed species may be affected by the proposed action. 25 If the action
agency (BLM in this case) determines that its proposed action may affect any listed species or
critical habitat, the agency must engage in “formal consultation” with USFWS. 26
When the “action agency” (the Bureau of Land Management in this case) determines that
a proposed action may affect a listed species, it must engage in formal consultation with
USFWS. 27
Formal consultation results in a biological opinion detailing “how the agency action
affects the species or its critical habitat.” 28
It is essential that USFWS define the scope of formal consultation to encompass the
entire proposed action. 29 The term “agency action” should be interpreted broadly because
“caution can only be exercised if the agency takes a look at all the possible ramifications of the
agency action.” 30 USFWS is accordingly required to consider “all phases” of the agency action
in its analysis. 31
USFWS must also take a broad view of the action’s impacts on listed species. Under
Section 7’s implementing regulations:
"Effects of the action are all consequences to listed species or critical habitat that are
caused by the proposed action, including the consequences of other activities that are
caused by the proposed action. … Effects of the action may occur later in time and may
include consequences occurring outside the immediate area involved in the action." 32
Federal agencies must “use the best scientific and commercial data available” in
assessing a proposed action’s impact on a protected species. 33
To complete formal consultation, USFWS must provide the action agency with a
“biological opinion” explaining how the proposed action will affect the listed species or
habitat. 34 The biological opinion “is required to address both the ‘no jeopardy’ and ‘no adverse
modification’ prongs of Section 7.” 35 If USFWS concludes in the biological opinion that the
proposed action will jeopardize the continued existence of a listed species, or will result in the
destruction or adverse modification of critical habitat, USFWS must outline “reasonable and

25

Ibid.
50 C.F.R. § 402.14.
27 50 C.F.R. § 402.02.
28 16 U.S.C. 1536(b)(3)(A).
29 Conner v. Burford, 848 F.2d 1441, 1453 (9th Cir. 1988) (citing North Slope Borough v. Andrus, 642 F.2d 589, 608 (D.C. Cir.
1980)).
30 Ibid.
31 Ibid.
32
50 C.F.R. § 402.02 (emphasis added).
33 16 U.S.C. § 1536(a)(2).
34 16 U.S.C. § 1536(b); 50 C.F.R. § 402.14.
35 Center for Biological Diversity v. Bureau of Land Management, 422 F. Supp. 2d 1115, 1127 (N.D. Cal. 2006), citing 50 C.F.R.
§ 402.14(g)(4).
26
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prudent alternatives” to the proposed action that USFWS believes would not jeopardize the listed
species or result in the destruction or adverse modification of its Critical Habitat. 36
If the biological opinion concludes that the proposed action is not likely to jeopardize the
continued existence of a listed species, or result in the destruction or adverse modification of
critical habitat, USFWS must provide an “Incidental Take Statement,” specifying the amount or
extent of such incidental taking on the species, any “reasonable and prudent measures” that
USFWS considers necessary or appropriate to minimize such impact, and setting forth the “terms
and conditions” that must be complied with by the agency to implement those measures. 37 In
order to monitor the impacts of incidental take, the agency must report the impact of its action on
the listed species to USFWS. 38 If during the course of the action the amount or extent of
incidental taking is exceeded, the agency must reinitiate consultation immediately. 39
After a species has been listed and with every action evaluated by a USFWS biological
opinion where a listed species is likely to be adversely affected, it is prohibited to "harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect in any such conduct." 40 With a USFWS
biological opinion where a listed species is likely to be adversely affected, USFWS must provide
an Incidental Take Statement and Reasonable and Prudent Measures to ensure that any proposed
action is not likely to jeopardize the continued existence of a listed species, or result in the
destruction or adverse modification of critical habitat. 41 Incidental Take Statements provide for
mitigation measures that adequately address impacts on listed species consistent with ESA's
protective intent, 42 that are causally linked between the action and the take of the species, 43 and
that provides for a take-triggering metric that is finite and measurable. 44
After the procedural requirements of consultation are complete, the ultimate duty to
protect and conserve listed species lies with the action agency. Consequently, an action agency’s
reliance on an inadequate, incomplete, or flawed biological opinion is arbitrary, capricious, and
unlawful. 45
A biological opinion is a final agency action subject to judicial review under the federal
Administrative Procedure Act, which requires federal courts to set aside agency action found to
be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.” 46
A court’s review under this standard, while “narrow,” is also “searching and careful.” 47
16 U.S.C. § 1536(b)(3)(A).
16 U.S.C. § 1536(b)(4); 50 C.F.R. § 402.14(i).
38 50 C.F.R. § 402.14(i)(3).
39 50 C.F.R. § 401.14(i)(4); see also 50 C.F.R. § 402.16.
40 16 U.S.C. § 1532, 50 CFR § 17.21, 16 U.S.C. § 1536(b)(4).
41 16 U.S.C. § 1536(a)(2).
42 Center for Biological Diversity v. BLM, 698 F.3d 1101, 1115 (9th Cir. 2012).
43 50 C.F.R. 402.14(i)(1)(i); Miccosukee Tribe of Indians of Fla. v. United States, 566 F.3d 1257, 1275 (11th Cir. 2009).
44 Center for Biological Diversity, et al., v. Donald H. Rumsfeld, Secretary of Defense, et al., CIV99-203 TUC ACM, 198 F.
Supp. 2d 1139; 2002 U.S. Dist LEXIS 7419; 54 ERC (BNA) 1391; 32 ELR 20640; April 8, 2002: “Mitigation measures must be
reasonably specific, certain to occur, and capable of implementation; they must be subject to deadlines or otherwiseenforceable obligations; and most important, they must address the threats to the species in a way that satisfies the jeopardy
and adverse modification standards.”
45 See, e.g., Wild Fish Conservancy v. Salazar, 628 F.3d 513, 532 (9th Cir. 2010).
46 5 U.S.C. § 706(2)(A); Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 709 (9th Cir. 2005).
47 Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989).
36
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Reinitiation of Section 7 consultation is required and shall be requested by the Federal
action agency or by USFWS if (a) the amount or extent of taking specified in the incidental take
statement is exceeded; (b) if new information reveals effects of the action that may affect listed
species or critical habitat in a manner or to an extent not previously considered; (c) if the
identified action is subsequently modified in a manner that causes an effect to the listed species
or critical habitat that was not considered in the biological opinion; or (d) if a new species is
listed or critical habitat designated that may be affected by the identified action. 48
While a consultation is taking place, Section 7(d) prohibits Federal agencies from making
"any irreversible or irretrievable commitment of resources with respect to the agency action
which has the effect of foreclosing the formulation or implementation of any reasonable and
prudent alternative measures which would not violate subsection 7(a)(2)" 49 [insuring any action
is not likely to jeopardize the continued existence of an endangered species or result in the
destruction or adverse modification of Critical Habitat].
Section 7(a)(4) requires Federal agencies to confer with USFWS on actions likely to
jeopardize the continued existence of any species proposed for listing or result in the destruction
or adverse modification of any proposed critical habitat. When new species are added to the
federal list and are affected by federal actions such as grazing on BLM land, the law requires that
the BLM consults with USFWS to ensure that BLM's activities will not jeopardize survival and
recovery of these species. 50
In addition to the obligation to avoid jeopardizing species under section 7(a)(2), Section
7(a)(1) of the ESA also imposes an obligation on all federal agencies, in consultation with the
USFWS, to "carry out programs for the conservation" of listed species. 51 This provision imposes
an "affirmative duty on each federal agency to conserve each of the species listed." Sierra Club
v. Glickman, 156 F.3d 606,616 (5th Cir. 1998); accord Pyramid Lake Paiute Tribe of Indians v.
Dep’t of the Navy, 898 F.2d 1410, 1416-17 (9th Cir. 1990) (noting that federal agencies have
"affirmative obligations to conserve under [S]ection 7(a)(1)"). "Conserve" is defined by the Act
to mean recovery, i.e., the "use of all methods and procedures which are necessary to bring any
endangered species or threatened species to the point at which the measures provided pursuant to
this chapter are no longer necessary." 52 The Center has reaffirmed the obligation of all federal
agencies to "carry out programs for the conservation" of listed species in Center for Biological
Diversity v. Tom Vilsack, 276 F. Supp. 3d 1015 (D.Nev. 2017). 53
Section 9 of the ESA and its implementing regulations prohibit the unauthorized “take”
of any endangered or threatened species of fish or wildlife. 16 U.S.C. § 1538(a)(1); 16 U.S.C. §
1533(d); 50 C.F.R. § 17.31. “Take” is defined broadly under the ESA to include harming,
harassing, trapping, capturing, wounding, or killing a protected species either directly or by
degrading its habitat. 16 U.S.C. § 1532(19).

50 CFR § 402.16 Reinitiation of formal consultation.
16 U.S.C. § 1536(d).
50
16 U.S.C. § 1536(a)(2) and 50 C.F.R. § 402.14(g).
51 16 U.S.C. § 1536(a)(1).
52 Ibid.
53 Order, Center for Biological Diversity, et al., Plaintiffs, v. Tom Vilsack, et al., Defendants; Case No. 2?13-cv-01785-RFBGWH; August 1, 2017.
48
49
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Section 4(f) of the ESA requires that the "Secretary shall develop and implement
Recovery Plans for the conservation and survival of endangered species." 16 U.S.C. § 1533(f).
In addition to the ESA, the Administrative Procedure Act requires that federal decisions
are not "arbitrary, capricious, or an abuse of discretion." 54
II.

Factual Background

A. THE AGUA FRIA NATIONAL MONUMENT
On January 11, 2000, Presidential Proclamation 7263 created the Agua Fria National
Monument, which is located in southeastern Yavapai County in Arizona. The Monument
contains 70,900 acres of BLM-administered lands and 1,444 acres of private land. The
Monument includes one of the most significant systems of prehistoric sites in the American
Southwest, as well as outstanding biological resources. The Monument is primarily composed of
semi-desert grassland, and includes important riparian habitat along the Agua Fria River, Silver
Creek, and other tributaries.
B. YELLOW-BILLED CUCKOO BACKGROUND AND HABITAT NEEDS
Yellow-billed Cuckoo are facing steep population declines in their western breeding
range owing primarily to loss of native habitat. 55 Once a fairly common summer resident from
throughout Arizona, USFWS concluded that Arizona Yellow-billed Cuckoo populations declined
significantly starting in the 1970’s and that this was directly paralleled by the decline of its
preferred breeding habitat, cottonwood-willow riparian communities. 56 Despite the extraordinary
ecological and biodiversity values of riparian ecosystems, these places have been the most
disturbed and degraded land type in the western United States. 57
California historically possessed the greatest number of nesting Yellow-billed Cuckoos
north of Mexico. California’s Yellow-billed Cuckoo populations have been decimated,
predictably following the loss, fragmentation, and degradation of Yellow-billed Cuckoo breeding
habitat consisting of mature and contiguous cottonwood-willow riparian gallery forests. Arizona
now maintains the largest Yellow-billed Cuckoo populations in the United States even though it
is currently experiencing continued dramatic population declines. 58
Optimal reproductive habitat and its micro-environments for Yellow-billed Cuckoo have
been established, are well known, and are thoroughly documented. Optimal Yellow-billed
5 USC §706(2)(A).
Wallace, C.S., Villarreal, M.L. and van Riper III, C., 2013. Influence of monsoon‐related riparian phenology on yellow‐billed
cuckoo habitat selection in Arizona. Journal of Biogeography, 40(11), pp.2094-2107.
56 USFWS. 2013. Endangered and Threatened Wildlife and Plants; Proposed Threatened Status for the Western Distinct
Population Segment of the Yellow-billed Cuckoo (Coccyzus americanus); Proposed Rule. 50 CFR Part 17. Federal Register,
Vol. 78, No. 192, Part V. 3 October 2013. Pages 61621-61666.
57 Bock, C.E., Saab, V.A., Rich, T.D. and Dobkin, D.S., 1993. Effects of livestock grazing on neotropical migratory landbirds in
western North America. Status and management of Neotropical migratory birds. USDA Forest Service, General Technical
Report RM-229, pp.296-309.
58 Krzysik 2014. Western Yellow-billed Cuckoo Critical Habitat in Arizona. Technical Report. Prescott, AZ 12 October 2014.
54
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Cuckoo reproductive habitat consists of very large non-fragmented landscapes of old growth
mature cottonwood-willow gallery forest, with dense multistory layers of vegetation in both the
subcanopy and ground layers, and the presence of perennial surface water. 59 Range-wide
breeding habitat is composed of riparian woodlands within floodplains or in upland areas or
terraces often greater than 325 ft (100 m) in width and 200 ac (81 ha) or more in extent with an
overstory and understory vegetation component in contiguous or nearly contiguous patches
adjacent to intermittent or perennial watercourses. 60
According to USFWS, in their 2021 final determination of critical habitat:
“As described in the Critical Habitat section, features such as understory and overstory
components with high humidity are considered important for habitat selection for
breeding western yellow-billed cuckoos. This is especially true in ephemeral, tree-lined
xeroriparian drainages.” 61
Food availability for Yellow-billed Cuckoo is largely influenced by the health, density,
and species composition of understory and overstory vegetation. 62 USFWS has determined the
presence of abundant, large insect fauna (for example, cicadas, caterpillars, katydids,
grasshoppers, large beetles, and dragonflies) and tree frogs during nesting season to be an
essential physical or biological feature for this species. 63 In terms of providing foraging
opportunities that will ensure Yellow-billed Cuckoo nesting success, understory vegetation or
ground cover may be as important as overstory vegetation to suitable western yellow-billed
cuckoo habitat. 64
Despite the importance of understory vegetation and ground cover to Yellow-billed
Cuckoo, especially in their breeding grounds in Arizona that are protected with critical habitat
designations, cattle grazing degrades these important features in riparian and aquatic habitats
throughout the arid Southwest. 65 Overgrazing in riparian (including xeroriparian) habitat has
Rosenberg, K.V., R.D. Ohmart, W.C. Hunter, and B.W. Anderson. 1991. Birds of the Lower Colorado River Valley. Univ.
Arizona Press, Tucson, AZ. 416pp.; Johnson, M.J., S.L. Durst, C.M. Calvo, L. Stewart, M.K. Sogge, G. Bland, and T.
Arundel. 2008. Yellow-billed Cuckoo Distribution, Abundance, and Habitat Use Along the Lower Colorado River and its
Tributaries, 2007 Annual Report. USGS, Open File Report 2008-1177. 274pp.
60 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20939.
61 Ibid., page 20815.
62 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48551.
63 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48552.
64 Johnson, M.J., S.L. Durst, C.M. Calvo, L. Stewart, M.K. Sogge, G. Bland, and T. Arundel. 2008. Yellow-billed Cuckoo
Distribution, Abundance, and Habitat Use Along the Lower Colorado River and its Tributaries, 2007 Annual Report. USGS,
Open File Report 2008-1177. 274pp.
65 Bock, C.E., J.H. Bock, L. Kennedy, and Z.F. Jones. 2007. Spread of non-native grasses into grazed versus ungrazed desert
grasslands. Journal of Arid Environments 71:229-235; Bock, C.E., V.A. Saab, T.D. Rich, and D.S. Dobkin. 1993. Effects of
livestock grazing on Neotropical migratory land birds in Western North America. Pages 296-309 in Status and Management
of Neotropical Migratory Birds. D.M. Finch and P.W. Stangel, editors. USDA, Forest Service, GTR RM-229. 422pp.;
Fleischner, T.L. 1994. Ecological costs of livestock grazing in western North America. Conservation Biology 8:629-644.;
59
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been identified by USFWS as an ongoing threat to Yellow-billed Cuckoo habitat that may
require special management, especially where water is limited. Grazing at any level can impact
riparian habitat, according to USFWS. 66
below:

USFWS discusses the full suite of threats to Yellow-billed Cuckoo brought on by grazing
“(4) Actions that would result in alteration of western yellow-billed cuckoo habitat from
overgrazing of livestock or ungulate (for example, horses, burros) management. Such
activities could include, but are not limited to, unrestricted ungulate access and use of
riparian vegetation; excessive ungulate use of riparian vegetation during the non-growing
season (for example, leaf drop to bud break); overuse of riparian habitat and upland
vegetation due to insufficient herbaceous vegetation available to ungulates; and improper
herding, water development, or other livestock management actions. These activities
could reduce the volume and composition of riparian vegetation, prevent regeneration of
riparian plant species, physically disturb nests, alter floodplain dynamics, alter watershed
and soil characteristics, alter stream morphology, and facilitate the growth of flammable
nonnative plant species.” 67

USFWS defines overgrazing as “grazing activity (that) degrades riparian habitat
attributes and prevents long-term health and persistence of these systems. 68 In another example,
USFWS defines overgrazing as grazing activities that reduce quality and quantity of breeding
habitat. 69
Cattle grazing in Yellow-billed Cuckoo critical habitat, as we illustrate in this Notice, has
significantly impacted riparian systems, reduced woody regeneration and tree recruitment,
reduced water quality through sedimentation and fecal deposits, and has left little herbaceous
cover and food for invertebrate communities, cover that is necessary to support humid
microclimates. We demonstrate that abundant and healthy riparian vegetation is lacking in large
sections of Agua Fria National Monument grazing allotments that contain Yellow-billed Cuckoo
critical habitat. Indeed, according to USFWS, habitat degradation associated with poorly
managed livestock grazing (generally identified as ‘‘overgrazing’’) is a recognized threat in 70

Krueper, D.J. 1993. Effects of land use practices on Western riparian ecosystems. Pages 321-330 in Status and Management
of Neotropical Migratory Birds. D.M. Finch and P.W. Stangel, editors. USDA, Forest Service, GTR RM-229. 422pp.
66 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20813.
67 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48571.
68 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20808.
69 Ibid., page 20853.
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out of 72 (97%) of critical habitat units. 70 This Notice strongly supports USFWS' claim that
overgrazing is a ubiquitous threat to Yellow-billed Cuckoo.
Besides directly affecting Yellow-billed Cuckoo behavior and foraging opportunities,
cattle grazing causes loss of riparian regeneration. Grazing has long been recognized as a
detriment to the reproduction of riparian trees. 71,72,73,74,75,76,77,78,79,80 For example, cattle interfere
directly with the cottonwood tree’s life cycle, and thus cattle presence can directly preclude
cottonwood recruitment and forest regeneration. 81,82,83,84 Such impacts of cattle grazing on

Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48558.
71 Crouch, G.L., 1979. Long-term changes in cottonwoods on a grazed and an ungrazed plains bottomland in northeastern
Colorado (Vol. 370). US Department of Agriculture, Forest Service, Rocky Mountain Forest and Range Experiment Station.
72 Glinski, R.L., 1977, July. Regeneration and distribution of sycamore and cottonwood trees along Sonoita Creek, Santa Cruz
County, Arizona. In Johnson, RR, and Jones, DA, tech. coords. Importance, preservation and management of riparian habitat: a
symposium. Gen. Tech. Rep. RM-43. Fort Collins, CO: US Department of Agriculture, Forest Service, Rocky Mountain Forest
and Range Experiment Station (pp. 116-123).
73 Klebenow, D.A. and Oakleaf, R.J., 1984. Historical avifaunal changes in the riparian zone of the Truckee River.
74 Stromberg, J.C., 1993. Fremont cottonwood-Goodding willow riparian forests: a review of their ecology, threats, and recovery
potential. Journal of the Arizona-Nevada Academy of Science, pp.97-110.
75 Carothers, S.W., 1977. Importance, preservation, and management of riparian habitats: an overview. In Importance,
preservation, and management of riparian habitats: a symposium. USDA Forest Service General Technical Report RM-43 (pp.
2-4).
76 Rucks, M.G., 1984. Composition and trend of riparian vegetation on five perennial streams in southeastern Arizona.
In California Riparian Systems (pp. 97-108). University of California Press.
77 Fleischner, T.L., 1994. Ecological costs of livestock grazing in western North America. Conservation biology, 8(3), pp.629644.
78 Kauffman, J.B., Krueger, W.C. and Vavra, M., 1983. Effects of late season cattle grazing on riparian plant
communities. Rangeland Ecology & Management/Journal of Range Management Archives, 36(6), pp.685-691.
79 Carothers, S.W., 1977, July. Importance, preservation, and management of riparian habitats: an overview. In Importance,
preservation, and management of riparian habitats: a symposium. USDA Forest Service General Technical Report RM-43 (pp.
2-4).
80 Ames, C.R., 1977. in Riparian Management: Grazing'. In Importance, Preservation and Management of Riparian Habitat: A
Symposium, Tucson, Arizona, July 9, 1977 (Vol. 43, p. 49). Department of Agriculture, Forest Service, Rocky Mountain Forest
and Range Experiment Station.
81 Ames, C.R., 1977. in Riparian Management: Grazing'. In Importance, Preservation and Management of Riparian Habitat: A
Symposium, Tucson, Arizona, July 9, 1977 (Vol. 43, p. 49). Department of Agriculture, Forest Service, Rocky Mountain Forest
and Range Experiment Station.
82 Glinski, R.L., 1977, July. Regeneration and distribution of sycamore and cottonwood trees along Sonoita Creek, Santa Cruz
County, Arizona. In Johnson, RR, and Jones, DA, tech. coords. Importance, preservation and management of riparian habitat: a
symposium. Gen. Tech. Rep. RM-43. Fort Collins, CO: US Department of Agriculture, Forest Service, Rocky Mountain Forest
and Range Experiment Station (pp. 116-123).
83 Kalischuk, A.R., Rood, S.B. and Mahoney, J.M., 2001. Environmental influences on seedling growth of cottonwood species
following a major flood. Forest Ecology and Management, 144(1-3), pp.75-89.
84 Stromberg, J.C., 1997. Growth and survivorship of Fremont cottonwood, Goodding willow, and salt cedar seedlings after large
floods in central Arizona. The Great Basin Naturalist, pp.198-208.
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riparian vegetation are magnified in arid and semi-arid regions 85,86 and are one of the main
causes of Yellow-billed Cuckoo declines. 87
Loss of riparian habitat regeneration caused by poorly managed grazing is an
acknowledged and prominent threat to Yellow-billed Cuckoo by USFWS, 88 and the 2014
Yellow-billed Cuckoo ESA listing clearly states that “managing grazing so that native riparian
trees and shrubs will regenerate on a regular basis is especially beneficial.” 89 As illustrated in
this Notice, cattle are consistently concentrated in riparian zones, even outside of authorized
grazing seasons, and are chronically and extensively removing riparian vegetation. These
impacts, as demonstrated in this Notice, reasonably fit the definition of ‘overgrazing’ or ‘poorlymanaged grazing’ and are causing direct and indirect harm to Yellow-billed Cuckoo populations
by removing essential habitat structure and characteristics and associated prey base.
Diminished riparian vegetation, as observed throughout the Agua Fria National
Monument, also negatively affects streamflow processes and impacts abundance and distribution
of fine sediment deposited on floodplains, which is critical for the development, abundance,
distribution, maintenance, and germination of trees in the riparian zone that become future
Yellow-billed Cuckoo habitat. 90 Riparian vegetation and intact grasses are required to capture
sediment during rainy seasons that becomes seedbeds for germination and growth of the riparian
vegetation upon which Yellow-billed Cuckoo depend. Significantly grazed riparian zones fail to
capture sediment and instead begin to erode. This disruption of stream flow processes ultimately
leads to senescence of riparian forests that are unable to sustain recruitment of the new trees. 91
Therefore, grazing of the severity that we have observed on the Agua Fria National Monument
has immediate short-term impacts on Yellow-billed Cuckoo fitness as well as long-term impacts
that gradually cause the loss of riparian gallery forest.
We demonstrate in this Notice four Agua Fria National Monument grazing allotments
where grazing has caused adverse modification of Yellow-billed Cuckoo and endangered Gila
Chub critical habitat. Fencing is direly needed to exclude and better manage authorized
livestock. At this point in the western megadrought and the global biodiversity crisis, riparian
vegetation should be fully allowed to propagate year-round. USFWS states that “because the
western yellow-billed cuckoo is listed as threatened, and all the units are occupied during the
Raleigh, R.F., 1979. Grazing and the riparian zone: Impact and management perspectives. In Strategies for Protection and
Management of Floodplain Wetlands and Other Riparian Ecosystems: Proceedings of the Symposium, December 11-13, 1978,
Callaway Gardens, Georgia (No. 12, p. 263). Department of Agriculture, Forest Service.
86 Fleischner, T.L., 1994. Ecological costs of livestock grazing in western North America. Conservation biology, 8(3), pp.629644.
87 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021.
88 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48555.
89 Id.
90 Ibid., page 48552.
91 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Proposed Rules,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register, Vol. 79, No. 158, August 15, 2014, page
48552.
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breeding season and habitat would need to be protected during the nonbreeding season, the
majority of actions necessary to conserve the species would be required based on the listing of
the western yellow-billed cuckoo.” 92 Unfortunately, Yellow-billed Cuckoo habitat protection
exists only on paper, not in practice. Based on the ecological impacts of current authorized
federal actions, as illustrated in this Notice, Yellow-billed Cuckoo are reasonably expected to
continue declining until an “Endangered” ESA status will be required. Already endangered Gila
Chub will continue being extirpated from formerly occupied locales.
C. THE DECEMBER 18, 2006 BIOLOGICAL OPINION ON THE EFFECTS OF THE
AGUA FRIA NATIONAL MONUMENT AND BRADSHAW-HARQUAHALA
RESOURCE MANAGEMENT PLAN ON FEDERALLY-LISTED SPECIES
Firstly, the December 18, 2006 Biological Opinion, on the Effects of the Agua Fria
National Monument and Bradshaw-Harquahala Resource Management Plan on Federally-Listed
Species, confirms authorization of seasonal grazing only (November 1 – March 1 annually) in
riparian areas on the AFNM. 93
Secondly, the Gila Chub ITS from the December 18, 2006, Biological Opinion consists
of the following- “no additional incidental take is anticipated as a result of implementing the
proposed action” 94, and the Reasonable and Prudent Measures and Terms and Conditions states
“there are no reasonable and prudent measures and terms and conditions required under this
consultation”. 95
Although the most recent applicable Biological Opinion for the allotments addressed in
this Notice is December 18, 2006, according to that document “the effects of cattle grazing on
Gila Chub will thus be evaluated in a separate biological opinion (FWS file number 02-21-03-F0409RI).” 96 This referenced and separate Biological Opinion was issued on November 2, 2006.
There is no ITS for Yellow-billed Cuckoo in the December 18, 2006, Biological Opinion,
thus reinitiation of consultation must take place. 97

92

Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20831.
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The December 18, 2006 Biological Opinion on the Effects of the Agua Fria National Monument and Bradshaw-Harquahala
Resource Management Plan on Federally-Listed Species AESO/SE 22410-05-F-0785, page 10.
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Ibid., page 25.
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D. THE NOVEMBER 2, 2006, BIOLOGICAL OPINION FOR THE EXISTING
PHOENIX FIELD OFFICE PLANNING DECISIONS AND ASSOCIATED ACTIVITIES
ON GILA CHUB IN THE AGUA FRIA NATIONAL MONUMENT.
The November 2, 2006, Biological Opinion examines activities affecting Gila Chub on
the Agua Fria National Monument, 98 and is the Biological Opinion that specifically includes
impacts of cattle grazing.
Excessive and unauthorized use is a documented and chronic problem on the Box Bar
allotment of Agua Fria National Monument. 99 In 2006, 100 and for seven consecutive years from
2008-2015 when the last Environmental Assessment for permit renewal was published for Box
Bar allotment, cattle impacts met or exceeded use thresholds well before the end of the allowed
season of use (November 1 – March 1), and typically achieved overuse by October-November 101
(i.e. excessive use before the authorized grazing season even began).
Regarding Indian Creek, “the stream was assessed as ‘functional at risk’ by the BLM
interdisciplinary (ID) team. The rationale for this rating was that the system was not vertically
stable, there was little recruitment of riparian tree species, and there was excessive erosion.
Herbaceous stream bank vegetation cover was sparse...” 102
Summer 2021 was one of the wettest monsoon season on record in Arizona. 103 According
to the November 2, 2006 Biological Opinion, such conditions would have made endangered Gila
Chub ‘likely’ to disperse into Indian Creek on the Box Bar allotment. 104 In this Notice, we
document a degraded state of designated Gila Chub critical habitat into which the endangered
fish could disperse and emigrate from Prescott National Forest. We demonstrate that livestock
overuse in Indian Creek has degraded streams and that these findings are consistent with patterns
of chronic overuse reported in the 2015 Environmental Assessment for Indian Creek Riparian
Management. 105

The November 2, 2006 Biological Opinion for the Existing Phoenix Field Office Planning Decisions and Associated Activities
on Gila Chub in the Agua Fria National Monument, 02-21-03-F-0409-R1.
99 November 2015 Environmental Assessment DOI-BLM-AZ-P030-2013-0001-EA for Box Bar Allotment-Indian Creek
Riparian Management. Use thresholds are defined as 25% stream bank alteration and/or riparian vegetation utilization at 50%
herbaceous, 30% woody species, page 2.
100 The November 2, 2006, Biological Opinion for the Existing Phoenix Field Office Planning Decisions and Associated
Activities on Gila Chub in the Agua Fria National Monument, 02-21-03-F-0409-R1, page 1.
101 November 2015 Environmental Assessment DOI-BLM-AZ-P030-2013-0001-EA for Box Bar Allotment-Indian Creek
Riparian Management. Use thresholds are defined as 25% stream bank alteration and/or riparian vegetation utilization at 50%
herbaceous, 30% woody species, page 2.
102 Id.
103 https://www.weather.gov/psr/2021MonsoonReview accessed April 2, 2022.
104 The November 2, 2006 Biological Opinion for the Existing Phoenix Field Office Planning Decisions and Associated
Activities on Gila Chub in the Agua Fria National Monument, 02-21-03-F-0409-R1, pg. 12.
98

November 2015 Environmental Assessment DOI-BLM-AZ-P030-2013-0001-EA for Box Bar Allotment-Indian Creek
Riparian Management. Use thresholds are defined as 25% stream bank alteration and/or riparian vegetation utilization at 50%
herbaceous, 30% woody species, page 2.
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According to the November 30, 2015, Notice of Final Decision for Box Bar allotment,
Indian Creek Riparian Management,
“The Gila Chub exclosure in the Box Bar allotment was discussed in FWS Biological
Opinion #02-21-03-F-0409-R2, which contained an Incidental Take Statement (“ITS”)
associated with the livestock grazing in relation to the exclosure fence. Due to the
nonfunctional Gila Chub exclosures documented in this Supplemental Notice, take
authorized by prior biological opinions is being exceeded.” 106
The above refenced Biological Opinion could not be located online, nor was it produced
by contacting the FWS Arizona Ecological Services Office directly.
E. CRITICAL HABITAT HAS BEEN DESIGNATED THAT IS AFFECTED BY
LIVESTOCK GRAZING ON THE BOX BAR ALLOTMENT, E-Z RANCH
ALLOTMENT, 2Y ALLOTMENT, AND SYCAMORE ALLOTMENTS.
Yellow-billed Cuckoo were a candidate for listing at the time of the November 2, 2006,
Biological Opinion and the December 18, 2006, Biological Opinions. 107 Yellow-billed cuckoos
are not mentioned anywhere in the November 2, 2006, Biological Opinion and there is no
analysis or ITS in the December 18, 2006, Biological Opinion. The action area for both
Biological Opinions in question was also known to be occupied by this imperiled bird at the time
of publication. For example, “On the Agua Fria National Monument, approximately 20 cuckoos
were found in 2003 along portions of Sycamore Creek, Indian Creek, Ash Creek, Little Ash
Creek, Dry Creek, and the Agua Fria River (Wise-Gervais and Magill 2003).” 108
The Western Yellow-billed Cuckoo was listed as threatened under the ESA in 2014. 109
When new species are added to the federal list and are affected by federal actions such as grazing
on BLM land, the law requires that the BLM consults with USFWS to ensure that BLM's
activities will not jeopardize survival and recovery of these species. 110
Critical Habitat for Yellow-billed Cuckoo was designated on April 21, 2021. On April
21, 2021, FWS published a final rule designating critical habitat for the Western Yellow-billed
Cuckoo. 111 Unit 6 of the final critical habitat designation is the Agua Fria River in Yavapai
County, Arizona. 112 This Unit includes a continuous segment of the Agua Fria River (called Ash
Creek above the confluence with Sycamore Creek), which is joined by the Sycamore Creek
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tributary, and other portions of tributaries including Silver Creek. 113 This unit is considered to
have been occupied at the time of listing and is considered part of the core area as identified in
FWS’ conservation strategy for designating critical habitat for the western yellow-billed
cuckoo. 114 The final critical habitat designation took effect on May 21, 2021. 115
As provided in 50 CFR '402.16, reinitiation of formal consultation is required where
discretionary Federal agency involvement or control over the action has been retained (or is
authorized by law) and if: (1) the amount or extent of incidental take is exceeded; (2) new
information reveals effects of the agency action that may affect listed species or critical habitat
in a manner or to an extent not considered in this opinion; (3) the agency action is subsequently
modified in a manner that causes an effect to the listed species or critical habitat not considered
in this opinion; or (4) a new species is listed or critical habitat designated that may be affected
by the action. In instances where the amount or extent of incidental take is exceeded, any
operations causing such take must cease pending reinitiation.
After the procedural requirements of consultation are complete, the ultimate duty to
protect and conserve listed species lies with the action agency. Consequently, an action
agency’s reliance on an inadequate, incomplete, or flawed biological opinion is arbitrary,
capricious, and unlawful. 116
III.

Violations of the ESA

This Notice provides new information that the effects of agency actions are affecting
Yellow-billed Cuckoo and its designated Critical Habitat, as well as Gila Chub and its designated
Critical Habitat, in a manner and to an extent not considered in any previous Biological Opinion.
Staff of the Center for Biological Diversity conducted Cattle Impact Surveys in
designated critical habitat on Agua Fria National Monument grazing allotments including the
Box Bar allotment, E-Z Ranch allotment, 2Y allotment, and Sycamore allotment, from
March 2- March 15, 2022. Our professional field biologists carefully investigated critical habitat
areas for evidence of livestock presence including feces, trails, wallows, as well as extent and
severity of grazing pressure on vegetation. We documented and quantified livestock grazing
impacts to riparian vegetation, soils, and streambanks and examined condition of cattle exclosure
fencing. We also documented nonfunctional or absent exclosure fencing, damaged mesquite
terraces and impacts to streams and surface waters. We further documented that grazing is
chronically occurring outside of permitted grazing seasons in riparian areas on the National
Monument.
Data was recorded and multiple georeferenced photo points were taken along each survey
segment to document evidence of livestock impacts. This data represents comprehensive and
quantifiable inspections of riparian and xeroriparian conditions on Agua Fria National
Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo, Final Rule, U.S.
Fish and Wildlife Service, Federal Register, Vol. 86, No. 75, April 21, 2021.
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Monument allotments. The Center’s surveys demonstrated chronic degradation of ecological
conditions within designated critical habitat on the National Monument.
Using our survey data, designated stream reaches of the Agua Fria River, Indian Creek,
Sycamore Creek, and Little Ash Creek were analyzed to illustrate overall grazing impacts.
Following field surveys, each segment’s “overall impact level” (defined as absent, light,
moderate or significant) was calculated. To determine overall impact level, condition severity
scores for each segment endpoint were collated and weighted. Generally, if specific category
impacts were light or limited in four categories, the overall impact was considered light. If
impact severity in five or more categories were light, then the overall impact was evaluated as
moderate. Overall impact scores of moderate also included combinations of limited, light and
moderate scores in all six categories. If three or more category conditions were moderate, then
the overall impact level rose to significant. If at least one impact category was severe or
pervasive, then the overall impact level was evaluated as significant. Color-coded survey
segments follow river centerline on all maps. Colors correspond to grazing impact level.
The BLM and FWS have violated and remain in ongoing violation of the ESA by failing
to reinitiate and complete consultation on the impacts of livestock grazing on Agua Fria National
Monument allotments despite well documented and significant information 117 that reveals that
grazing on the allotments has adversely affected, is currently adversely affecting, and will
continue to adversely affect threatened and endangered species and their critical habitat in a
manner and to an extent not previously considered. 118 This Notice details new information and
further substantiates that chronic and excessive overuse continues to occur on precious and
protected riparian zones within the National Monument.
When such new information becomes available, or when take has been exceeded,
agencies such as the BLM and USFWS who fail to reinitiate consultation violate 16 U.S.C. §
1536(a)(2) and 50 C.F.R. § 402.14. Besides violating the ESA, such a scheme also violates the
Administrative Procedure Act requirement that federal decisions are not "arbitrary, capricious, or
an abuse of discretion." 119
Herein, the Center provides field survey results, impact analyses, and photographic
evidence of allegations. The following are a sampling of photos taken by Center staff between
March 2-March 15 within designated yellow-billed cuckoo and Gila Chub critical habitat on
Box Bar allotment, E-Z Ranch allotment, 2Y allotment, and Sycamore allotment within the
Agua Fria National Monument.

November 2015 Environmental Assessment DOI-BLM-AZ-P030-2013-0001-EA for Box Bar Allotment-Indian Creek
Riparian Management. Use thresholds are defined as 25% stream bank alteration and/or riparian vegetation utilization at 50%
herbaceous, 30% woody species, page 2.
118 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.16(a).
119 5 U.S.C. §706(2)(A).
117
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Box Bar allotment, Agua Fria National Monument

Cattle Impact Surveys (CIS) were conducted by the Center for Biological Diversity
(CBD) in Indian Creek on the Box Bar allotment, Agua Fria National Monument, on March 2,
2022. Located immediately north of the Horseshoe allotment, Box Bar allotment includes the
Agua Fria River and Indian Creek. Both riparian stretches are designated as critical to threatened
yellow-billed cuckoos, and Indian Creek contains designated critical habitat for endangered Gila
Chub. CIS focused solely on critical habitat designations.
CBD documented significant impacts and unauthorized cattle 1) actively grazing in the
riparian corridors of Indian Creek outside of their permitted season of use (November 1 – March
1) 120, and 2) actively grazing in sections of Indian Creek that are supposed to be excluded via
fencing to protect endangered fish habitat. 121
Cattle impacts observed on Indian Creek were characterized as severe and pervasive (aka
‘significant’). We documented trails, rutting, wallows, and soil compaction. Cattle were
trampling and shearing streambanks contributing to sedimentation and erosion. Consistent
significant impacts in riparian zones were observed, except in a few short stretches where cows
exit the creek and move along mesquite terraces. Here, impacts were also significant. A few
willow saplings (Salix spp.) were observed, but all were heavily browsed as were young ash trees
(Fraxinus spp.). No cottonwood (Populus fremontii) recruitment was observed despite the
presence of mature overstory trees to provide seeds and root systems for recruitment. No new
recruitment was observed at all for any deciduous tree species. Numerous sections of Indian
November 2015 Environmental Assessment DOI-BLM-AZ-P030-2013-0001-EA for Box Bar Allotment-Indian Creek
Riparian Management, page 2.
121 Ibid., page 14.
120
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Creek upstream of Red Rock Gulch were eroded down to bedrock, with erosion and bank
degradation having resulted in 3-5 meters of downcutting.
A fence bisects the creek midway between the allotment boundary and Indian Creek
Camp, funneling cattle into the creek by way of Red Rock Gulch. A group of 15 to 20 tagged
cows was videotaped on the upstream side of this fence and were scattered to both the northern
and southern slopes of the canyon. A cowboy camp exists at this confluence, indicating that the
ranchers must be aware of the condition of the riparian area. Segments between two well-built
water gaps are significantly impacted. Many cows were observed both inside and outside of
gaps, suggesting the gaps are not functioning. Numerous unauthorized cows were photographed,
including within the Gila Chub riparian exclosure.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek on the Agua
Fria National Monument. Cows are present outside of the authorized grazing season.
34.281361, -112.03808 (1), 34.294161, -112.021872 (2). March 2, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek on the Agua
Fria National Monument. 34.282212, -112.037672. March 2, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.284682, -112.035394. March 2, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument, with bank damages from cattle. 34.297192, -112.015724 (1),
34.285746, -112.034267 (2). March 2, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.286703, -112.03337. March 2, 2022.

21

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.286836, -112.033005 (1); 34.286836, -112.032576 (2). March 2,
2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.287023, -112.032211. March 2, 2022.
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Cow wallow in grazed yellow-billed cuckoo riparian critical breeding habitat in Indian
Creek, Agua Fria National Monument. 34.290228, -112.028073. March 2, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.290149, -112.027966. March 2, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.29217, -112.02419. March 2, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. 34.296845, -112.011751. March 2, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Indian Creek, Agua Fria
National Monument. Cows were present outside of authorized season. 34.295285, 112.009477. March 2, 2022.

Grazed yellow-billed cuckoo and Gila Chub riparian critical habitat in Indian Creek,
inside of the Gila Chub grazing exclosure on Agua Fria National Monument. 34.293796, 112.005743. March 2, 2022.
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Grazed yellow-billed cuckoo and Gila Chub riparian critical habitat in Indian Creek,
inside of the Gila Chub grazing exclosure on Agua Fria National Monument. 34.294878, 112.008747. March 2, 2022.
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The Agua Fria River on Box Bar allotment was surveyed on March 7, 2022. Cattle
impacts at the public access point near the northern boundary were significant. As the survey
progressed south towards and beyond the Kelton Ranch base property, impacts worsened with
extensive and widespread shearing of streambanks, trampling of in-stream surfaces, trampling
and wallowing in terraces, grazing grass and forbs down to trampled dust, no woody
regeneration was observed, nor was any exclosure fencing. Numerous cows were observed in
the stream. ATV and truck use in riparian zones appear common and frequent.

Grazed yellow-billed cuckoo riparian critical breeding habitat in the Agua Fria River, Box
Bar allotment, Agua Fria National Monument. 34.282836, -112.05304 (1), 34.289664, 112.056251 (2). March 7, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in the Agua Fria River, Box
Bar allotment, Agua Fria National Monument. 34.289274, -112.056487. March 7, 2022.

Cattle present in yellow-billed cuckoo riparian critical breeding habitat in the Agua Fria
River, Box Bar allotment, Agua Fria National Monument. 34.296522, -112.050665. March
7, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat along the Agua Fria River,
Box Bar allotment, Agua Fria National Monument. 34.291145, -112.055743. March 7, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat along the Agua Fria River,
Box Bar allotment, Agua Fria National Monument. 34.312451, -112.057689. March 7, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat along the Agua Fria River,
Box Bar allotment, Agua Fria National Monument. 34.312380, -112.058762. March 7, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat on the Agua Fria River, Box
Bar allotment, Agua Fria National Monument. 34.313798, -112.061122. March 7, 2022.

30

Grazed yellow-billed cuckoo riparian critical breeding habitat in the Agua Fria River, Box
Bar allotment, Agua Fria National Monument. 34.314542, -112.062238. March 7, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in and along the Agua Fria
River, Box Bar allotment, Agua Fria National Monument. 34.317673, -112.067989 (1),
34.316468, -112.06713 (2). March 7, 2022.
Just 100 feet of Sycamore Creek was surveyed because a fence and “no trespassing”
signs were encountered immediately. Cattle impacts were significant here and consistent with the
adjacent Agua Fria River.
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Grazed yellow-billed cuckoo riparian critical breeding habitat at the confluence of
Sycamore Creek and Agua Fria River, Box Bar allotment, Agua Fria National Monument.
34.324526, -112.070449 (1), 34.323746, -112.071064 (2). March 7, 2022.
Box Bar allotment permittees collect an average of over $34,000/year in federal
assistance 122 to perpetuate these documented impacts onto imperiled species habitat. This
includes money from the Livestock Forage Disaster Program (LFP), a federal subsidy based
upon the number of cattle permittees claim are unable to graze because of drought, and from the
Environmental Quality Incentives Program (EQIP), financial assistance paid by the USDA’s
Natural Resources Conservation Service (NRCS) to Arizona applicants to help fund cost-sharing
conservation projects.
In 2018, the Box Bar allotment grazing permit was renewed until 2028 with no NEPA
consultations. 123

122

https://azgrazingclearinghouse.org/arizona-public-land-ranches/ accessed March 3, 2022.

123

BLM RAS Permit Schedule Information Report. https://reports.blm.gov/reports/ras/ accessed March 30, 2022.
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Sycamore allotment, Agua Fria National Monument

Sycamore Creek on the Sycamore allotment in Agua Fria National Monument was
surveyed on March 8, 2022. Relative to further downstream on Sycamore Creek, this section
appeared in better condition, but cattle were observed in the stream and they have unrestrained
access to the riparian area due to lack of any exclosure fencing or other barriers. Segments with
low to moderate impacts appear to be “protected” by sections of large cobbles. Near these
impediments, ash regeneration was readily observed. However, in places where cattle are
accessing the stream, no such recruitment was apparent. We observed bank shearing and
degradation, trampling, and browsing on woody vegetation.
Sycamore and 2Y allotment permittees collect an average of over $13,784/year in federal
assistance 124 to perpetuate such impacts onto imperiled species habitat. This figure represents
financial assistance paid by the USDA’s Natural Resources Conservation Service (NRCS) to
Arizona applicants. It is money from the Livestock Forage Disaster Program (LFP), a federal
subsidy based upon the number of cattle permittees claim they are unable to graze because of
drought, and from EQIP.

124

https://azgrazingclearinghouse.org/arizona-public-land-ranches/ accessed March 22, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
Sycamore allotment, Agua Fria National Monument. 34.344773, -112.013658 (1),
34.345198, -112.015117 (2). March 8, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
Sycamore allotment, Agua Fria National Monument. 34.345198, -112.015503 (1),
34.344595, -112.017477 (2). March 8, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
Sycamore allotment, Agua Fria National Monument. 34.344099, -112.021468 (1),
34.343922, -112.028635 (2)
March 8, 2022.

An ungrazed segment of yellow-billed cuckoo riparian critical breeding habitat in
Sycamore Creek on the Sycamore allotment, Agua Fria National Monument. 34.344914, 112.025374. March 8, 2022. Note the differences in vegetative cover.
In 2016, the Sycamore allotment grazing permit was renewed until 2026 with no NEPA
consultations. 125

125

BLM RAS Permit Schedule Information Report. https://reports.blm.gov/reports/ras/ accessed March 30, 2022.
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2Y allotment, Agua Fria National Monument

Sycamore Creek on the 2Y allotment was surveyed on March 8, 2022. Grazing impacts
increased substantially on this allotment as the survey progressed downstream. Several cow trails
enter the creek from the north, which appears more utilized by cattle than the hillside to the
south. Impacts were significant proximal to these points of entry. A functional fence divides the
2Y and E-Z Ranch Allotments. Little Ash Creek on the northern end of the 2Y allotment was
surveyed on March 15, 2022. Continued significant cattle impacts to designated critical habitat
were documented at Little Ash Creek as well. Cattle (and horses) access the creek from
numerous major trails on both sides of the creek, creating large wallows, severely degraded
banks, and extensive trampling. A series of trails converge in a drainage that enters the creek
from the south, resulting in a significantly impacted hundred-yard stretch. A very short stretch
bordering the unfenced private land was lightly grazed due to extensive cobbles; most impacts
were on the bench above the riparian gallery.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
2Y allotment, Agua Fria National Monument. 34.343792, -112.037419 (1), 34.343934, 112.03563 (2) March 8, 2022. Note: higher elevation uplands still maintain grass cover.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
2Y allotment, Agua Fria National Monument. 34.343225, -112.0343. March 8, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Little Ash Creek on the
2Y allotment, Agua Fria National Monument. 34.361094, -112.058147. March 15, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Little Ash Creek on the
2Y allotment, Agua Fria National Monument. 34.360492, -112.057031. March 15, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Little Ash Creek on the
2Y allotment, Agua Fria National Monument. 34.360492, -112.057031. March 15, 2022.
In 2013, the 2Y allotment grazing permit was renewed until 2023 with no NEPA
consultations. 126

126

BLM RAS Permit Schedule Information Report. https://reports.blm.gov/reports/ras/ accessed March 30, 2022.
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E-Z Ranch allotment, Agua Fria National Monument

Sycamore Creek on the E-Z Ranch allotment was surveyed on March 8, 2022.
Numerous cows were seen upon crossing the allotment boundary, both within the riparian area
and on the adjacent hillsides. Cattle impacts were observed in every point accessible to cows,
though some areas were too rocky to access. Below the rocky segments was extensive bank
damage, innumerable cow pies, and significant grazing and browsing impacts along the stream
and adjacent terraces. At least 40 cows were observed during this survey and no exclosure
fencing was observed anywhere.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
E-Z Ranch allotment, Agua Fria National Monument. Cows were present during survey.
34.342398, -112.041453 (1), 34.338229, -112.053183 (2). March 8, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.343001, -112.040508. March 8,
2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.340946, -112.044714. March 8,
2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.339599, -112.051323 (1),
34.339245, -112.051624 (2). March 8, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Sycamore Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.338855, -112.052782. March 8,
2022.
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Ash Creek on the E-Z Ranch allotment was surveyed on March 14, 2022. Beginning
near a private inholding, cattle impacts increase steadily as the stream segment converges with
Little Ash Creek, ending again at private land. There was no fence at the boundary with private
land. A well-used cow trail runs the length of this segment, in times through sandy wallows.
Sections of Ash Creek are deeply incised with sheared banks. Other areas are broad and sandy
with extensive ground disturbances. Grasses are significantly grazed, and many ash saplings are
damaged from browsing.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Ash Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.346267, -112.073038. March 14, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Ash Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.340461, -112.078045 (1), 34.345599, 112.071565 (2). March 14, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Ash Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.344714, -112.071694. March 14, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Ash Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.347891, -112.073324 (1), 34.350123, 112.072294 (2). March 14, 2022.
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Little Ash Creek on the E-Z Ranch Allotment was surveyed on March 14, 2022.
The lowest segment of Little Ash Creek is a ponded stretch with deep water and well-formed
banks. Many fish and turtles were observed. A cow trail follows the creek in this section, but
cattle don’t appear to linger and wallow as they do in other segments. Still, several locations
were severely impacted. The worst impacts were at the upstream end of the segment, where a
good fence separated E-Z Ranch allotment from the 2Y allotment.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Little Ash Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.346745, -112.070807 (1),
34.357693, -112.064741 (2). March 14, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Little Ash Creek on the
E-Z Ranch allotment, Agua Fria National Monument. 34.356819, -112.06620 (1), 34.361342,
-112.060106 (2). March 14, 2022.

45

Dry Creek on the E-Z Ranch Allotment is a short side canyon with an intact, albeit
cattle damaged, riparian forest. It was surveyed on March 15, 2022. Cattle impacts were steady
and at times very significant at points where trails crossed the creek. Numerous trails enter this
stream from the west, where adjacent uplands are significantly impacted. Many sections of bank
were trampled and sharply sheared. A glade area was grazed to approximately 1cm of stubble.
Many young trees are browsed. No exclosure fencing was observed, but this creek would likely
recover quickly if further cattle damage were prevented by an exclosure.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Dry Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.364424, -112.063111 (1), 34.362298, 112.064741 (2). March 15, 2022.

Grazed yellow-billed cuckoo riparian critical breeding habitat in Dry Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.363299, -112.063954. March 15, 2022.
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Grazed yellow-billed cuckoo riparian critical breeding habitat in Dry Creek on the E-Z
Ranch allotment, Agua Fria National Monument. 34.360108, -112.06517 (1), 34.361029, 112.064999 (2). March 15, 2022.

In 2016, the E-Z Ranch allotment grazing permit was renewed until 2026 with no NEPA
consultations. 127

127

BLM RAS Permit Schedule Information Report. https://reports.blm.gov/reports/ras/ accessed March 30, 2022.
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Conclusions
Nearly all designated Critical Habitat surveyed on the Box Bar, E-Z Ranch, 2Y, and
Sycamore allotments on the Agua Fria National Monument was damaged by cows and their
feces. Riparian zones are being managed in a way that will ensure acute and chronic
degradation. Critical woody streamside vegetation has been significantly impacted with very
little, if any, riparian forest regeneration observed. The law prohibits any action that reduces
"appreciably the likelihood of both the survival and recovery of a listed species in the wild by
reducing the reproduction, numbers, or distribution of that species." 128 The law also prohibits
any action causing "direct or indirect alteration that appreciably diminishes the value of critical
habitat as a whole for the conservation of a listed species." 129
The summary of the legal violations addressed in this Notice includes:
1. The ESA requires reinitiation of Section 7 consultation if "if new information
reveals effects of the action that may affect listed species or critical habitat in a
manner or to an extent not previously considered." New information in this Notice
establishes that the effects of agency actions are affecting Yellow-billed Cuckoo
and its designated Critical Habitat, as well as Gila Chub and its designated Critical
Habitat, in a manner and to an extent not considered in any previous Biological
Opinion.;
2. Because BLM has refused to reinitiate and is relying on a BiOp that does not cover
Yellow-billed Cuckoo and its Critical Habitat, BLM is in ongoing violation of its
legal obligations to avoid jeopardy and adverse Critical Habitat modification under
ESA section 7(a)(2).;
3. Because BLM is allowing such widespread destruction of riparian Critical Habitat,
BLM is in ongoing violation of its obligation to avoid jeopardizing species under
section Section 7(a)(1) of the ESA which imposes an obligation on all federal
agencies, in consultation with the USFWS, to "carry out programs for the
conservation" of listed species.; 130
4. Because BLM does not have a valid Incidental Take Statement, especially for
Yellow-billed Cuckoo, it is in ongoing violation of ESA Section 9's take
prohibition.; and,
5. Because BLM is violating its independent and continuing duty to ensure that its
authorization and implementation of its allotments are not likely to jeopardize the
continued existence of any threatened and endangered species, or result in the
destruction or adverse modification of designated Critical Habitat, BLM is in
violation of ESA Section 7(a)(2).
The purpose of this Notice is to (1) compel reinitiation of ESA Section 7(a)(2)
consultation 131 to remedy BLM authorized grazing activities that are impairing Yellow-Billed
Cuckoo and Gila Chub and destroying their designated Critical Habitat in a manner or to an
50 CFR § 402.02; 16 U.S.C. 1531 et seq.
Ibid.
130 16 U.S.C. § 1536(a)(1).
131 16 U.S.C. § 1536(a)(2) and 50 C.F.R. § 402.14(g).
128
129
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extent not previously considered, and to reflect changed circumstances due to the designation of
Critical Habitat in 2021; (2) to force compliance with your ESA Section 7(a)(1) obligation of
"carrying out programs for the conservation of endangered species;" 132 and (3) to halt ongoing
violations of Section 9 of the ESA and its implementing regulations that prohibit the
unauthorized “take” of any endangered or threatened species of fish or wildlife.
The November 2, 2006, and December 18, 2006 Biological Opinions require reinitiation
to (1) meaningfully incorporate the information presented in this Notice, and (2) meaningfully
incorporate the documented and chronic excessive and unauthorized use on the Agua Fria
National Monument allotments.
Considering the images presented in this Notice, we reiterate that Yellow-billed Cuckoo
reproductive habitat consists of large non-fragmented landscapes of old growth mature
cottonwood-willow gallery forest, with dense multistory layers of vegetation in both the
subcanopy and ground layers, and the presence of perennial surface water. 133 Range-wide
breeding habitat is composed of riparian woodlands within floodplains or in upland areas or
terraces often greater than 325 ft (100 m) in width and 200 ac (81 ha) or more in extent with an
overstory and understory vegetation component in contiguous or nearly contiguous patches
adjacent to intermittent or perennial watercourses. 134
According to USFWS in their 2021 final determination of Critical Habitat:
“As described in the Critical Habitat section, features such as understory and overstory
components with high humidity are considered important for habitat selection for
breeding western yellow-billed cuckoos.” 135
To reiterate, all of the allotments in this Notice are part of Yellow-billed Cuckoo
Recovery Unit 6, and this unit is considered part of the core area as identified in FWS’
conservation strategy for designating critical habitat for the western yellow-billed cuckoo. 136
FWS also stated that Yellow-billed Cuckoo habitat “would need to be protected during the
nonbreeding season, the majority of actions necessary to conserve the species would be required
based on the listing of the western yellow-billed cuckoo.” 137
Overall, our habitat surveys found that Yellow-billed Cuckoo critical habitat extensively
lacked the vegetative structure needed to serve its intended purpose in supporting Yellow-billed
Cuckoo recovery and that livestock grazing was the primary driver of these circumstances.
According to NOAA’s Climate Prediction Center, forecasters predict prolonged, persistent
drought in the West where below-average precipitation and above-average temperatures are most
16 U.S.C. § 1536(a)(1)
Rosenberg, K.V., R.D. Ohmart, W.C. Hunter, and B.W. Anderson. 1991. Birds of the Lower Colorado River Valley. Univ.
Arizona Press, Tucson, AZ. 416pp.; Johnson, M.J., S.L. Durst, C.M. Calvo, L. Stewart, M.K. Sogge, G. Bland, and T.
Arundel. 2008. Yellow-billed Cuckoo Distribution, Abundance, and Habitat Use Along the Lower Colorado River and its
Tributaries, 2007 Annual Report. USGS, Open File Report 2008-1177. 274pp.
134 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20939.
135 Ibid., page 20815.
136 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20939.
137 Ibid., page 20831.
132
133
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likely in 2022. 138 It is especially important in the Agua Fria National Monument that riparian and
understory vegetation remain intact by the onset of Yellow-billed Cuckoo arrivals in Arizona for
breeding in June.
Putting this into context, it has been estimated that within the past one hundred years, 95
percent of riparian habitat in the West has already been destroyed 139 and this destruction is
ongoing. The images of widespread livestock disturbances presented in this NOI should raise
concern about widespread destruction and future condition of Yellow-billed Cuckoo habitat in
one of their few remaining strongholds. According to USFWS, “if an area with grazing activity
degrades riparian habitat attributes and prevents long-term health and persistence of these
systems, it is considered overgrazing.” 140 In another example, USFWS defines overgrazing as
grazing activities that reduce quality and quantity of breeding habitat. 141 USFWS identified
“overgrazing in riparian (including xeroriparian) habitat as an ongoing threat to western yellowbilled cuckoo habitat that may require special management” and “where water is limited and
recruitment events are infrequent, grazing at any level can impact riparian habitat.” 142 Yellowbilled Cuckoo usually occupy wider, shallower portions of drainages with gradually sloped walls
rather than the steeper narrower portions of the canyons. 143 These are also areas that are more
accessible and attractive to cattle, necessitating the need for cattle exclosures.
Therefore, in the context of ongoing and worsening drought trends in the region, there is
no longer room for additional and significant ecological stressors such as cattle grazing in what
little remains of our desert riparian ecosystems. Full cattle exclusion is required to sustain and
promote Yellow-billed Cuckoo and Gila Chub designated critical breeding habitat, as well as
habitat for every other riparian obligate species. Exclusion is also the best way to mitigate for
climate change and increasing aridification while the perennial flow of the Agua Fria River
continues to rapidly diminish. 144
Thank you for your attention to this Notice of legal violations. We will continue to be
available to discuss these matters at your convenience; however, as destructive illegal cow
grazing continues, we are not willing to further delay filing a lawsuit should USFWS and BLM
continue failing to correct these violations within 60 days.
In sixty days, if you have still not taken corrective action and have not reinitiated formal
consultation to correct the legal deficiencies of (1) the November 2, 2006 Biological Opinion for
https://www.noaa.gov/news/spring-outlook-drought-to-expand-amid-warmer-conditions accessed March 21 2022.
Krueper, D.J., 1996. Effects of livestock management on Southwestern riparian ecosystems. Shaw, DW, and Finch, DM, tech.
coords. Desired future conditions for southwestern riparian ecosystems: bringing interests and concerns together. Gen. Tech.
Rep. RM-GTR-272. Fort Collins, CO: US Department of Agriculture, Forest Service, Rocky Mountain Forest and Range
Experiment Station, pp.281-301.
140 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021, page 20808.
141 Ibid., page 20853.
142 Designation of Critical Habitat for the Western Distinct Population Segment of the Yellow-Billed Cuckoo Final Rule,
DEPARTMENT OF THE INTERIOR Fish and Wildlife Service, Federal Register Vol. 86, No. 75, Wednesday, April 21,
2021.
143 The December 4, 2017, Biological Opinion for Catalina-Rincon FireScape Project, AESO/SE 02EAAZ00-2016-F-0773, p. 57.
138
139

Allen, D.C., Kopp, D.A., Costigan, K.H., Datry, T., Hugueny, B., Turner, D.S., Bodner, G.S. and Flood, T.J., 2019. Citizen
scientists document long-term streamflow declines in intermittent rivers of the desert southwest, USA. Freshwater Science,
38(2), pp.244-256.
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Phoenix Field Office Planning Decisions and Associated Activities on Gila Chub in the Agua
Fria National Monument (02-21-03-F-0409-R1), (2) the December 18, 2006 Biological Opinion
on the Effects of the Agua Fria National Monument and Bradshaw-Harquahala Resource
Management Plan on Federally-Listed Species ( 22410-05-F-0785) and (3) BLM’s reliance on
unlawful and arbitrary consultation documents in allowing continued destructive riparian cow
grazing on the Agua Fria National Monument, in accordance with the Endangered Species Act
citizen suit provision, 16 U.S.C. § 1540(g), the Center for Biological Diversity and Maricopa
Audubon Society will seek judicial relief.
CONTACT INFORMATION
If you have further questions, please contact Robin Silver, M.D., Center for Biological
Diversity, P.O. Box 1178, Flagstaff, AZ 86002, by mail; by phone: (602) 799-3275, or by Email:
rsilver@biologicaldiversity.org.
Sincerely,

Chris Bugbee
Southwest Conservation Advocate

Robin Silver, M.D.
Co-Founder and Board Member
Center for Biological Diversity

AGFD Director Ty Gray
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