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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

 

____________________________________  

NEW MEXICO CATTLE GROWERS ) 

ASSOCIATION, et al.,   )  

Petitioners,    )  

            )  

  v.          )  Case No. 1:23-cv-150-JB-GBW 

            )  

UNITED STATES FOREST    ) 

SERVICE, et al.,    )  

Federal Respondents,  ) 

    ) 

and     ) 

      ) 

CENTER FOR BIOLOGICAL  ) 

DIVERSITY,     )  

           )  

Proposed   ) 

Respondent-Intervenor. )  

___________________________________ )  

  

 

 

MOTION TO INTERVENE 

 

 

Pursuant to Fed. R. Civ. P. 24(a), Center for Biological Diversity (“Center”) moves to 

intervene as a matter of right as respondent-intervenor in this action by New Mexico Cattle 

Growers Association, et al., challenging and seeking to declare unlawful and permanently enjoin 

lethal feral cattle removal from the Gila Wilderness on the Gila National Forest. If the Court 

determines that the Center is not entitled to intervene as a matter of right, the Center alternatively 

moves for permissive intervention pursuant to Fed. R. Civ. P. 24(b). 
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Pursuant to D.N.M.LR-Civ. 7.1(a), counsel for the Center has conferred with counsel for 

Federal Respondents and Petitioners about this motion, sending emails requesting their position 

on the motion on Friday, February 24 and Monday, February 27, 2023. Counsel for Petitioners 

New Mexico Cattle Growers Association, Spur Lake Cattle Company, and Mr. Nelson Shirley 

states that these Petitioners are opposed to the motion. Counsel for Petitioner Mr. Allen 

Campbell states that this Petitioner is opposed to the motion. Counsel for Petitioner Humane 

Farming Association (“HFA”) states that Petitioner HFA takes no position on the motion. 

Counsel for Federal Respondents states that, “Federal Defendants take no position on the Center 

for Biological Diversity’s motion to intervene, other than to state that permissive intervention 

would appear to be the more appropriate avenue for intervention than intervention of right.”  

As demonstrated below, the Center satisfies the requirements for intervention in this case, 

as its motion is timely, it has significant protectable interests in the subject of the action, 

disposition of the case may impair or impede its interests, and none of the parties adequately 

represent its interests.  

PROPOSED INTERVENOR 

  The Center for Biological Diversity (the “Center”) is a nonprofit organization dedicated 

to the preservation, protection, and restoration of biodiversity, native species, and ecosystems. 

The Center was founded in 1989 in southwest New Mexico, and is based in Tucson, Arizona, 

with offices and staff throughout the country, including in Silver City and Albuquerque. The 

Center works through science, law, and policy to secure a future for all species, great or small, 

hovering on the brink of extinction. The Center is actively involved in species and habitat 
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protection and, as of December 2022, has 84,324 members including 1,473 members in New 

Mexico.  

  The Center and its members have a long-standing interest in protecting and preserving 

the Gila National Forest, the Gila Wilderness, and the plants and wildlife found there, including 

many species listed as threatened or endangered under the Endangered Species Act (“ESA”). See 

Declaration of Todd Schulke (“Schulke Decl.”) ¶¶ 5, 9. The Center also has a lengthy history of 

specifically working to address the deleterious environmental impacts from both domesticated 

and feral cattle on the Gila National Forest and other Southwestern Region National Forests. Id.  

¶¶ 9-13. 

  The Center has consistently sought the removal of unauthorized cattle which, particularly 

in the arid climate of the Southwest, have significant impacts on streams and wetlands, and the 

numerous species that depend upon that habitat. Id.  Although the large majority of unauthorized 

grazing issues arise from privately-owned domestic cattle, the presence of feral cattle is an 

additional issue within the Gila Wilderness. Id.  ¶¶ 13-18.  

  Despite numerous efforts over a span of decades, the Gila feral cattle herd (herd) has 

largely eluded conventional, ground-based means of capture and removal. Id.  ¶ 14; Docket No. 

17-1 (Forest Service Decision Memo) at 3-4. During this time, the herd has grown and had 

increasingly widespread water quality impacts on the Gila Wilderness, and the headwater 

streams, seeps, and springs of the Gila River. Schulke Decl. ¶ 17; Docket No. 17-1 at 3-4; 31 

(“The specialist report addressing water quality and riparian resources has indicated the long-

term detrimental impacts of feral cattle to the riparian areas of the Gila Wilderness greatly 

outweighs any short-term potential concerns over carcasses contaminating water quality.”). The 
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degradation of these riparian and wetland habitats poses harm to an array of listed species, 

including loach minnow, spikedace, Chiricahua leopard frog, narrow-headed gartersnake, 

Mexican spotted owl, and yellow-billed cuckoo. Schulke Decl. ¶ 17; Docket No. 17-1 at 12-14.   

  The Center submitted comments during the scoping period, expressing support for the 

challenged agency action to lethally remove the feral cattle herd from the Gila Wilderness. Ex. 1 

to Schulke Decl. The comments noted that the Center had conducted several years of monitoring, 

which, “demonstrated significant and long-lasting damage caused by the feral cows in the Gila 

Wilderness, including trampling, denuding vegetation, and feces in water, particularly where 

cattle have concentrated near water sources such as the Gila River and springs.” Id. In 

summarizing the organization’s support for the proposed action, the Center’s comments stated: 

There have been many unsuccessful attempts to round up this ever-growing herd over the 

last 40 years and it will take a concerted effort to solve this problem once and for all. 

Given the long-term damage caused by the feral cows it is imperative to remove these 

cattle as quickly as possible. Lethal methods are necessary to successfully remove all the 

feral cattle from the remote and rugged wilderness. 

 

Id. 

 

STANDARD OF REVIEW 

Federal Rule of Civil Procedure 24(a)(1) states that non-parties to an action may 

intervene by right if: (1) the motion is timely; (2) the applicant has a significant protectable 

interest relating to the property or transaction that is the subject of the action; (3) that without 

intervention the disposition of the action may as a practical matter impede the applicant’s ability 

to protect that interest; and (4) the existing parties may not adequately represent the applicant’s 

interests.  
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Courts should approach intervention from a practical perspective. Fed. R. Civ. P. 24(a)(2) 

(advisory committee note, stating that, “if an [applicant] would be substantially affected in a 

practical sense by the determination made in an action, [the applicant] should, as a general rule, 

be entitled to intervene . . ..”). The Tenth Circuit, “has historically taken a ‘liberal’ approach to 

intervention and thus favors the granting of motions to intervene.” W. Energy All. v. Zinke, 877 

F.3d 1157, 1164 (10th Cir. 2017).1  

ARGUMENT 

I. The Center Meets the Four Criteria for Intervention of Right.  

The Center satisfies each of the four elements of the Rule 24(a) test and thus qualifies for 

intervention as of right.   

A. The Center’s Motion to Intervene is Timely. 

Timeliness is determined in light of all the circumstances, principally, “the length of time 

since the applicant knew of his interest in the case, prejudice to the existing parties, prejudice to 

the applicant, and the existence of any unusual circumstances.” Utah Ass’n of Ctys. v. Clinton, 

255 F.3d 1246, 1250 (10th Cir. 2001). The Center’s motion is being filed one week after the 

Complaint. Although the Court has heard and denied Petitioners’ Motion for a Temporary 

Restraining Order, Docket No. 20 (Feb. 22, 2023), the case remains in its nascent stages and the 

Center’s intervention will not prejudice any party.   

 

 

 
1 Unless otherwise noted, internal citations and quotations are omitted from caselaw citations.  
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B. The Center Has Protectable Interests in the Subject of the Lawsuit.  

Whether a proposed intervenor has a protectable interest is “a highly fact-specific 

determination.” Coal. of Ariz./N.M. Ctys. for Stable Econ. Growth v. DOI, 100 F.3d 837, 841 

(10th Cir. 1996). A protectable interest is one “that would be impeded by the disposition of the 

action.” W. Energy All., 877 F.3d at 1165. The “interest of the intervenor is not measured by the 

particular issue before the court but is instead measured by whether the interest the intervenor 

claims is related to the property that is the subject of the action.” Utah Ass’n of Ctys., 255 F.3d 

at 1252 (emphasis in original).  

In this Circuit, it is “indisputable” that a prospective intervenor’s “environmental concern 

is a legally protectable interest.” San Juan County, Utah v. United States, 503 F.3d 1163, 1199 

(10th Cir. 2007); see also Utah Ass’n of Counties, 255 F.3d at 1252 (“[W]e find persuasive those 

opinions holding that organizations whose purpose is the protection and conservation of wildlife 

and its habitat have a protectable interest in litigation that threatens those goals.”); Coal. of 

Ariz./N.M. Ctys., 100 F.3d at 841 (movant’s record of involvement in listing species under ESA 

and, “persistent record of advocacy for its protection amount[ed] to a direct and substantial 

interest in the listing . . . for the purpose of intervention of right.”).  

As explained below and in the attached Declaration of Todd Schulke, the Center has 

significant protectable interests in the subject of this lawsuit, including: 1) the protection of 

streamside riparian areas, endangered and threatened species dependent upon that habitat, and 

their designated critical habitat within the Gila National Forest and Gila Wilderness; and 2) 

preserving the protections it achieved in its longstanding efforts to protect streamside endangered 

and threatened species habitat from the impacts of domesticated cattle.  
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1. The Center’s Interest in the Protection of Streamside Riparian Areas, and  

  the Endangered and Threatened Species Dependent Upon That Habitat.  

 

The area of the Gila Wilderness where feral cattle will be removed includes occupied 

habitat and/or designated critical habitat for ESA-listed species loach minnow, spikedace, 

Mexican spotted owl, Chiricahua leopard frog, narrow-headed gartersnake, and yellow-billed 

cuckoo. Docket No. 17-1 at 4. Feral cattle grazing adversely affects each of these species. Id. at 

4, 40, 42, 44. As detailed below, the Center’s advocacy on behalf of these riparian-dependent 

species spans decades and has been central to their protection under the ESA. The record 

demonstrates that the feral cow removal will benefit these species—and is in fact one of the 

primary purposes of the government’s effort. Id. at 7 (purposes include, “protect[ing] the habitat 

of aquatic and terrestrial wildlife, especially within riparian areas where resource degradation is 

occurring” and, “protect[ing] stream banks and spring areas from further trampling, erosion, and 

sedimentation” in order to be consistent with ESA, Clean Water Act, and Gila National Forest 

Land and Resource Management Plan).  

The Center petitioned the U.S. Fish and Wildlife Service (“FWS”) to reclassify spikedace 

and local minnow from threatened to endangered in 1993. 59 Fed. Reg. 35,303 (July 11, 1994). 

FWS “uplisted” these critically imperiled fish in 2012 and issued a revised final critical habitat 

designation. 77 Fed. Reg. 10,810 (Feb. 23, 2012). The critical habitat includes four designations 

within the Gila Wilderness (on the East Fork, Upper Gila, West Fork, and Middle Fork) – areas 

that are all impacted by feral cattle grazing. 

The Center’s founding was catalyzed by concerns that the Forest Service was ignoring 

Mexican spotted owl surveying data in its approval of timber sales. Schulke Decl. ¶¶ 2-3. Center 

co-founder Dr. Robin Silver petitioned to list the species in December 1989. After threat of 
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litigation, FWS listed the species as threatened in 1993. 58 Fed. Reg. 14,248 (Mar. 16, 1993). 

The Center and Dr. Silver then sued to compel critical habitat designation. Silver v. Babbitt, No. 

94-cv-337 (D. Ariz. 1994). After further delays and threatened contempt of court, during which 

time, “the court ordered FWS to submit daily progress reports to Dr. Silver to insure that FWS 

would comply with the court’s order,” FWS designated critical habitat for the owl on May 30, 

1995. 60 Fed. Reg. 29,915 (June 6, 1995); Coal. of Ariz./N.M. Ctys., 100 F.3d at 839. 

The designation was challenged, and after being denied intervention at the district court, 

the 10th Circuit reversed the district court and found that Dr. Silver was entitled to intervene of 

right. Id. at 846. FWS then moved for voluntary vacatur due to an intervening change in law, and 

then again designated critical habitat for the species in 2001, but that rule excluded all National 

Forest lands in Arizona and New Mexico. 66 Fed. Reg. 8,530 (Feb. 1, 2001). The Center 

successfully challenged those exclusions and the rule was remanded to FWS. Ctr. for Biological 

Diversity v. Norton, 240 F. Supp. 2d 1090 (D. Ariz. 2003). FWS finalized a revised critical 

habitat designation in 2004, including portions of the Gila Wilderness impacted by feral cattle 

grazing. 69 Fed. Reg. 53,182 (Aug. 31, 2004).  

The Center petitioned to list the Chiricahua leopard frog on June 4, 1998. 65 Fed. Reg. 

37,347. In response, FWS listed the species as threatened in 2000. 65 Fed. Reg. 37,343 (June 14, 

2000). The Center then had to sue to compel critical habitat designation, which was made in 

2012, and the designated critical habitat -- West Fork Gila River Unit, Main Diamond Creek 

Unit, and Beaver Creek Unit -- include portions within the Gila Wilderness impacted by feral 

cattle grazing. 77 Fed. Reg. 16,324 (Mar. 20, 2012).  
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The Center petitioned to list the narrow-headed gartersnake on December 15, 2003. 78 

Fed. Reg. 41,501 (July 10, 2013). In response, FWS listed the species as threatened in 2013. 78 

Fed. Reg. 41,499. The Center then had to sue to compel critical habitat designation, which was 

made in 2021, and includes the Upper Gila River Subbasin Unit and designations within the Gila 

Wilderness impacted by feral cattle grazing, including portions of the West Fork, Middle Fork, 

and Diamond Creek. 86 Fed. Reg. 58,495 (Oct. 21, 2021).  

The Center petitioned to list the yellow-billed cuckoo in 1998. 65 Fed. Reg. 8,105 (Feb. 

17, 2000). In 2014, FWS listed the western yellow-billed cuckoo distinct population segment  

(DPS) (that is, a vertebrate population or group of populations that is discrete from other 

populations of the species and significant in relation to the entire species) as a threatened species. 

79 Fed. Reg. 59,991 (Oct. 3, 2014). The Center then had to sue to compel critical habitat 

designation, which was made in 2021. 86 Fed. Reg. 20,799 (Apr. 21, 2021). Although the 

cuckoo occupies areas of the Gila Wilderness impacted by feral cattle grazing, it has no 

designated critical habitat there.  

2. The Center’s Interest in the Preserving the Protections It Has Achieved in  

  Relation to Unauthorized Domestic Cattle Grazing on the Gila National  

  Forest. 

 

 Prior to the mid-1990s, the U.S. Forest Service (“Forest Service”) routinely authorized 

cattle grazing on Southwestern streams and riparian areas despite the mounting evidence of its 

devastating impacts on those areas and the imperiled species that depend upon them. Schulke 

Decl. at ¶ 10. In Southwest Center for Biological Diversity v. U.S. Forest Service, the Center 

sued the Forest Service for its failure to fulfill its ESA section 7 consultation duties with respect 

to the impacts of 158 grazing allotments on southwestern willow flycatcher, loach minnow, and 
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spikedace. No. CV-97-666-TUC-JMR (D. Ariz. Oct. 23, 1997). Under a resulting April 1998 

settlement agreement, the Forest Service agreed to immediately remove cattle from riparian 

habitats within the allotments at issue until FWS issued a biological opinion pursuant to section 7 

of the ESA.  Schulke Decl. ¶ 10.  

 These obligations catalyzed the Forest Service, in cooperation with FWS, to develop 

“Grazing Guidance Criteria,” to guide ESA section 7 consultations regarding grazing and to 

apply those criteria to all 962 grazing allotments within Forest Service Region 3 (Southwestern  

Region.). See Sw. Ctr. for Biological Diversity v. U.S. Forest Serv., Nos. CV-97-666-TUC-JMR, 

CV-97-2562-PHX-SMM, 2001 U.S. Dist. LEXIS 25027, 2001 WL 36657004, at *6-8 (D. Ariz. 

Mar. 30, 2001). Under the Criteria, the Forest Service has generally committed to exclude cattle 

from riparian streamside habitat and to regularly monitor riparian areas to ensure that the fencing 

exclusions remain intact and effective. Schulke Decl. ¶ 10.  

 The Center conducted on-the-ground assessments of the Gila National Forest, including 

portions of the Gila Wilderness, to determine if livestock were present within riparian areas 

excluded from cattle in 2017, 2018, and 2019. Schulke Decl. ¶¶ 10-12. These assessments 

documented that the purported fencing exclusions were frequently in disrepair or simply 

nonexistent, resulting in widespread unauthorized cattle presence with associated damage to 

riparian areas and occupied or suitable endangered species habitat. Id.  

 Based on the findings of these assessments, the Center filed an ESA lawsuit in U.S. 

District Court for the District of Arizona in 2020 against the Forest Service and FWS to enforce 

protections for the endangered and threatened species within the upper Gila River watershed in 

relation to unauthorized cattle grazing on more than 50 National Forest grazing allotments on the 
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Gila and Apache-Sitgreaves National Forests. Ctr. for Biological Diversity v. U.S. Forest 

Service, et al., No. 4:20-cv-20-DCB.  

 The 2020 case resulted in an August 2021 settlement agreement with a 3-year term under 

which the Forest Service agreed to monitor riparian areas excluded from permitted livestock 

grazing, including specified closed or vacant allotments, such as those within the Gila 

Wilderness, where no current livestock grazing is authorized. No. 4:20-cv-20-DCB, Docket No. 

47-1 (filed Aug. 18, 2021). In the event the Forest Service detects or is informed of 

“unauthorized” or “excess” livestock, it is required to use best efforts to expeditiously remove 

that livestock. Id. The agreement did not address unowned cattle, such as the Gila feral cattle 

herd, as there was no Forest Service agency action authorizing the herd that could be challenged.  

The settlement agreement is now approximately halfway through its 3-year term, and the 

Center has observed close adherence to its terms by the Forest Service. However, although the 

issue of unauthorized or excess domesticated cattle is now finally being addressed within the 

upper Gila River watershed on the Gila and Apache-Sitgreaves National Forests, the continued 

presence of a feral cattle herd within the Gila Wilderness undermines the goals of the settlement 

and the Center’s overall “persistent record of advocacy.” Coal. Of Ariz./N.M. Ctys., 100 F.3d at 

841. 

C. The Center’s Protectable Interests May be Impaired by Petitioners’ Lawsuit. 

 

 Whether the Center’s interests may be impaired “presents a minimal burden,” and all that 

must be shown is that it is “possible” that the interests will be impaired. WildEarth Guardians v. 

Nat’l Park Serv., 604 F.3d 1192, 1199 (10th Cir. 2010).  
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The Center’s interests are at risk in this case due to Petitioners’ claims and request for 

relief. Plfs.’ Cmplt., Docket No. 1 at ¶ 114 (seeking temporary and permanent injunctive relief).   

The feral cattle herd that Petitioners seek to maintain is being removed by the Forest Service in 

large part due to its significant adverse impacts to the Gila Wilderness, riparian habitat, and 

endangered species, particularly where feral cattle have concentrated near water sources such as 

the Gila River and springs. Docket No. 17-1 at 7; Schulke Decl. ¶ 17-18. Petitioners’ requested 

relief to allow the Gila feral cow herd to remain within the Gila Wilderness would thus directly 

harm the Center’s protected interests. See, e.g., Coal. Of Ariz./N.M. Ctys., 100 F.3d at 844 (“If 

the district court were to rule in favor of these contentions and to mandate that [FWS] delist the 

owl, Dr. Silver’s interest in the owl would be impaired.”). 

D. The Center’s Interests are Not Adequately Represented by Existing Parties. 

  Finally, the Center meets its “minimal burden” to show that the Federal Respondents may 

not adequately represent their interests. W. Energy All., 877 F.3d at 1168 (holding that, “[t]he 

possibility of divergence of interest need not be great in order to satisfy the burden of the 

applicants”). The Tenth Circuit has, “repeatedly recognized that it is on its face impossible for a 

government agency to carry the task of protecting the public’s interests and the private interests 

of a prospective intervention.” Nat’l Park Serv., 604 F.3d at 1200. Thus, “[w]here a government 

agency may be placed in the position of defending both public and private interests,” as the 

federal agencies are in this case, “the burden of showing inadequacy of representation is 

satisfied.” Id. This conclusion is only reinforced by the particular facts here; as detailed above, 

the Center has frequently brought litigation against federal agencies, including the Forest 

Service, to compel compliance with federal environmental law. Although the Center supports the 
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Forest Service’s action here, the possibility that these interests may diverge overcomes the 

minimal burden for meeting this final intervention factor.  

II. Alternatively, the Center should be granted permissive intervention. 

  If the court denies the Center’s motion to intervene of right, the Court should 

alternatively grant the Center permission to intervene pursuant to Rule 24(b)(2). The rule 

provides in relevant part: 

Upon timely application anyone may be permitted to intervene in an action . . . 

when an applicant’s claim or defense and the main action have a question of law 

or fact in common . . .. In exercising its discretion the court shall consider whether 

the intervention will unduly delay or prejudice the adjudication of the rights of the 

original parties. 

 

Fed. R. Civ. P. 24(b)(2). Unlike rule 24(a), a “significant protectable interest” is not required 

by Rule 24(b) for intervention; all that is necessary for permissive intervention is that 

intervenor’s “claim or defense and the main action have a question of law or fact in 

common.”  

  In this case, the Center seeks to defend the validity of the agencies’ feral cow removal 

decision on the Gila Wilderness, satisfying the requirement of Rule 24(b)(2) respecting a 

common question of law or fact. The Center seeks to intervene early in the lawsuit, before the 

record has been produced, and prior to any substantive briefing or rulings. Thus, permissive 

intervention is appropriate in this case.   

CONCLUSION 

For the foregoing reasons, the Center has a right to intervene under Federal Rule of Civil 

Procedure 24(a) as a defendant in this case.  In the alternative, the Court should permit the 

Center to intervene as a defendant pursuant to Rule 24(b). 
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Dated:  February 28, 2023.  Respectfully submitted,  

/s/ Douglas W. Wolf 

Douglas W. Wolf (NM Bar # 7473) 

3191 La Avenida de New Mexico 

Santa Fe, NM 87507 

tel: (703) 994-1309 

email: dwwolf@aol.com 

      

/s/ Brian Segee 

Brian Segee 

(CA Bar No. 200795) 

(appearing by association with Federal Bar member 

pursuant to L.R. 83.3(a)) 

Center for Biological Diversity 

226 W. Ojai Ave., Ste. 101-442 

Ojai, CA 93023-3278 

tel: (805) 750-8852 

email: bsegee@biologicaldiversity.org 

 

Attorneys for Proposed Respondent-Intervenors 
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CERTIFICATE OF SERVICE 

 

I, Douglas W. Wolf, hereby certify that on February 28, 2023, I electronically filed the 

foregoing Motion to Intervene using the CM/ECF system, which caused all parties or counsel to 

be served by electronic means.   

                Respectfully submitted,  

  

/s/ DOUGLAS W. WOLF  

DOUGLAS W. WOLF 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
____________________________________  

NEW MEXICO CATTLE GROWERS ) 
ASSOCIATION, et al.   )  

Petitioners,    )  
            )  
  v.          )  Case No. 1:23-cv-150-JB-GBW 
            )  
UNITED STATES FOREST    ) 
SERVICE, et al.,    )  

Federal Respondents,  ) 
and     ) 
     ) 

CENTER FOR BIOLOGICAL  ) 
DIVERSITY,     )  
           )  

Proposed   ) 
Respondent-Intervenor )  

___________________________________ )  

  

 
 

DECLARATION OF TODD SCHULKE 

 

I, Todd Schulke, declare as follows:  

1. The facts set forth in this declaration are based upon my personal knowledge. If called as 

a witness in this proceeding, I could and would testify competently thereto under oath. As to 

those matters that reflect an opinion, they reflect my personal and professional opinion on the 

matter.  

2. I was born and raised on a farm in Iowa, the son of a large animal veterinarian. Early in 

life, I worked as a counselor for a program that helped troubled youth in wilderness settings, 
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developed and helped run a municipal curbside recycling program, and conducted surveys for 

imperiled Mexican spotted owls on a contract basis with the Forest Service in the Gila National 

Forest.  

3. In 1989, with three others, I co-founded the Center for Biological Diversity (“the Center” 

-- but named at the time the Greater Gila Biodiversity Project) and I began serving on the nascent 

organization’s board of directors, a position that I’m honored to still hold even now that the 

group has grown tremendously due to its successes. Three years later, I began paid employment 

with the Center.  Ever since and still today, my work focuses on protection and restoration of 

forests and rivers.  

4. The Center is a non-profit 501(c)(3) public-interest, conservation organization with more 

than 1.7 million members and online activists, based in Tucson, Arizona, and dedicated to the 

protection of endangered species and wild places. The Center acts on the premise that the welfare 

of human beings is deeply linked to nature — to the existence in our world of a vast diversity of 

wild animals and plants. We believe that such diversity holds intrinsic value and that its loss also 

impoverishes society. We work to secure a future for all species, great and small, hovering on the 

brink of extinction. We do so through science, law and creative media, with a focus on protecting 

the lands, waters and climate that species need to survive.  

5. The Center’s conservation efforts in the Gila National Forest and Gila Wilderness have 

been an important part of our work since our founding. Even as the Center’s headquarters moved 

from Silver City, New Mexico to Tucson in 1997, I remained close to the Gila National Forest 

where my heart is and where my colleagues recognize the continued conservation need.   
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6. Conservation is not only my job, but my life’s calling, intertwined with my deep personal 

enjoyment of the wildlife and natural habitats that I seek to protect.   

7. I have been working in and recreating in the Gila Wilderness since 1989. My work 

activities include endangered species surveying and ecological monitoring. My personal 

endeavors in the Gila Wilderness including hunting, backpacking, camping, mule packing and 

canoeing. I have paddled down the Gila River through the wilderness where the feral cows are 

well over 50 times and have completed over a dozen mule pack trips to the same area, including 

the surrounding high country.   

8. I raised my family near the Gila Wilderness, with the first ten years of my two sons’ lives 

spent on a remote inholding in the Gila National Forest. The Gila is a place that gets into your 

blood and has inspired me to want to spend my life here living and working to protect it. I intend 

to return to the Gila Wilderness for short and long-term trips for as long as I am alive and able. 

As the most imminent example, weather permitting, I plan to paddle the Gila wilderness river 

run soon after Wildlife Services is finished with its mission.  

9. From its founding in 1989 through the present day, the Center has sought to protect 

imperiled wildlife species in the Gila National Forest, and every one of those species is imperiled 

in large part due to alterations of their habitat through livestock grazing. Several of these species 

rely on habitat along or in the Gila River – including the southwestern willow flycatcher, 

Mexican spotted owl, yellow billed cuckoo, narrow-headed garter snake, northern Mexican 

garter snake and Chiricahua leopard frog, which our efforts resulted in placement on the 

threatened or endangered lists and/or designation of critical habitat.   
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10. In 1998, the Center secured a stipulated settlement that resulted in cattle being removed 

from over 300 miles of rivers in the Southwest, including the stretch of the Gila River where the 

feral cattle reside. In 2014, in part through my monitoring, it became apparent that the Forest 

Service had for the most part abandoned the riparian grazing exclosures created following the 

1998 settlement.    

11. After the Forest Service failed to respond to repeated, urgent requests from the public, 

including from Center members, to protect the Gila River, as well as other rivers elsewhere in the 

Southwest, the Center began annual comprehensive ecological monitoring trips that confirmed 

the ubiquity of cattle on streams and rivers from which livestock were supposed to be excluded. I 

supervised the creation of a system to ensure the entry of geographically and ecologically precise 

data from field surveyors in the course of our monitoring, and I was one of those surveyors. 

These surveys included extensive portions of the Gila National Forest and Gila Wilderness, 

including areas adjacent to the headwater forks (West, Middle, and East), the mainstem upper 

Gila River, Turkey Creek, and Little Creek, and surrounding watersheds. 

12. Based on this data, the Center filed suit in August 2021. This suit resulted in a settlement 

with the Forest Service designed to monitor and protect these streams as well as ensure rapid 

responses to reports of cattle within the grazing exclosure fences. We’ve continued to do annual 

comprehensive monitoring of the riparian areas that are supposed to be excluded from grazing, 

providing detailed reports to the Gila National Forest, containing monitoring data and hundreds 

of photos from the initial 2017-2019 surveys, as well as 2021 and 2022 surveys to monitor 

settlement agreement compliance. We also conduct multiple spot checks per year to check on 
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progress in problem areas – a project that we intend to continue long-term and that I anticipate 

continuing to oversee.   

13. These many years of roundup experience and subsequent ecological monitoring have 

confirmed that the feral cows in the Gila Wilderness are unowned, unbranded, unauthorized 

animals that have been reproducing independently of any ranch. There are no ranches or active 

grazing allotments in close proximity.  

14. The Gila Wilderness feral cow herd resulted from a ranch that went under financially and 

abandoned its cows and a subsequent rancher who had his permit taken away due to his not 

complying with reasonable rules intended to protect endangered species; he too left cows behind. 

The Forest Service failed to remove the cattle from the original bankrupt ranch. More 

recently, the agency attempted to round up the self-sustaining herd over the last 40 years – but it 

was unsuccessful in that they didn’t get them all. The herd reproduced repeatedly, perpetuating a 

problem and proving that a different approach is needed.   

15. Given the long-term damage caused by the feral cows, including feeding and trampling 

on young tree shoots, trampling and crumbling stream banks, and fouling the otherwise pure 

waters of the Gila River, all of which harm threatened and endangered species, it is imperative to 

remove these cattle as quickly as possible. Lethal methods are necessary to successfully remove 

all the feral cattle from the remote and rugged wilderness. Roundups, including the 2022 effort, 

resulted in a greater than 50% cattle mortality rate through injuries to the feral cows, bulls, 

yearlings and calves that were captured and resisted being dragged out by rope. Such roundups 

also pose real risks to the cowboys and horses conducting the operations. It is much more 

humane to shoot these feral cattle suddenly rather than drag them out 20+ miles and hundreds of 
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feet higher in elevation – as attempted in the many round-ups – and then send these animals 

which were never raised with people to a slaughterhouse.  

16. The portion of the Gila Wilderness where the feral cattle exist is a popular recreation 

area, supporting hunting, boating, and hiking. There have been numerous reports of high-risk 

interactions between the public and the feral cows. I personally was threatened by a large bull 

that was standing in the slack water above a rapid I needed to negotiate in my boat. Fortunately, 

in part due to experience from my youth, I was able to avoid the bull and survive the rapid. The 

feral cows are in direct conflict with hunting, fishing, backpacking, paddling, camping, and other 

recreational activities, as well as spiritual values based on untrammeled nature and the need for 

remote wild experiences.   

17. The area where the feral cows reside is occupied by threatened and endangered species, 

including loach minnow, spikedace, Gila chub, Southwestern willow flycatcher, Yellow-billed 

cuckoo. The reach of the Gila River that is being damaged by the feral cattle is designated 

critical habitat for all of these species. This river corridor is also critical for genetic transfer 

between loach minnow and spikedace in the Cliff-Gila valley and those in the Gila Hot Springs 

area.   

18. Several years of ecological monitoring with photo documentation have shown significant 

and long-lasting damage caused by the feral cows in the Gila Wilderness, including trampling, 

denuding vegetation, and feces in water, particularly where cattle have concentrated near water 

sources such as the Gila River and springs. Monitoring reports, showing extreme damage (2017-

2022), have been made available to the Gila National Forest (GNF). In 2022, for the first time, 

following the lethal removals that winter, there were signs of habitat recovery in the high country 
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north of the Gila River. Wildlife Services reportedly concentrated their effort up high. Ecological 

damage was still severe and readily apparent lower down along the river where the lethal 

removal effort was reportedly less intensive. A side note – extensive surveys were done 60-90 

days after the 2022 Wildlife Services operation. No carcasses were found. Carrion-eating birds 

and animals completely consumed the carcasses.  As they say, there is no waste in nature.   

 

I declare under penalty of perjury under the laws of the United States that the foregoing is true 

and correct.  

Executed on February 27, 2023, in Silver City, NM.  

   

-----------------------------------------  

  

Todd Schulke  
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Gila Wilderness Feral Cow Removal  
  
Need for action  
The Gila Wilderness is America’s first wilderness area. It is the homeland of 
Apache peoples whose footsteps we follow. It is also an iconic landscape, beloved 
locally and nationally as the backdrop for the philosophy of Aldo Leopold.  
 
The feral cows are in direct conflict with hunting, fishing, backpacking, paddling, 
camping, and other recreational activities, as well as spiritual values and the need 
for remote wild experiences. 
 
Several years of ecological monitoring with photo documentation have shown 
significant and long‐lasting damage caused by the feral cows in the Gila 
Wilderness, including trampling, denuding vegetation, and feces in water, 
particularly where cattle have concentrated near water sources such as the Gila 
River and springs. Monitoring reports, showing extreme damage, from 2017, '18, 
'19, '21, '22 have been made available to the Gila National Forest (GNF).  
 
There have been many unsuccessful attempts to round up this ever‐growing herd 
over the last 40 years and it will take a concerted effort to solve this problem 
once and for all. Given the long‐term damage caused by the feral cows it is 
imperative to remove these cattle as quickly as possible. Lethal methods are 
necessary to successfully remove all the feral cattle from the remote and rugged 
wilderness. 
  
Authority  
The GNF has full authority to remove unauthorized livestock from federal lands. 
Litigants, including the NM Cattle Growers Association, were denied a temporary 
restraining order requested to stop the 2022 Wildlife Services operation, because: 
the statutes cited by the plaintiffs didn’t preclude the GNF from taking action; 
they couldn’t show how the action caused harm; they were unlikely to prevail on 
the merits of the case; and any delay would impede the GNF responsibility to 
preserve its lands.  
 
Responsibility 
It is likely that the presence of and damage caused by the feral cattle in the Gila 
Wilderness violate the Wilderness Act, the Endangered Species Act, The Wild and 
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Scenic Rivers Act, and the Clean Water Act, the GNP Land Management Plan (see 
details in comment letter from New Mexico Wild).  
The area where the feral cows reside is occupied by T&E species, including Loach 
minnow, Spikedace, Gila chub, Southwest willow flycatcher, Yellow‐billed cuckoo. 
The reach of the Gila River that is being damaged by the feral cattle is designated 
critical habitat for all of these species. This river corridor is also critical for genetic 
transfer between Loach minnow and Spikedace in the Cliff‐Gila valley and those in 
the Gila Hot Springs area. 
 
NEPA 
A categorical exclusion the appropriate level of NEPA analysis because there will 
be no ground disturbing activities, the activities are avoiding MSO breeding 
season, there will be no negative impacts to additional T&E species (in fact, the 
impacts will be overwhelmingly positive), there will be immediate improvement in 
vegetation regrowth, water quality, and wilderness characteristics. Additionally, 
the MRDC analysis will ensure that the best “minimum tool’ approach will be used 
in the Gila Wilderness. 
  
Ownership  
Years of roundup experience and subsequent ecological monitoring have 
confirmed that the feral cows in the Gila Wilderness are unowned, unbranded, 
unauthorized animals that have been reproducing independently of any ranch. 
There are no ranches or active grazing allotments in close proximity. The pasture 
swap, trading out the Panther Canyon pasture from the Cow Creek allotment for 
the Wild Horse Mesa pasture from Redstone greatly reduced the risk of trespass 
cattle getting into the Gila River corridor. 
 
History 
So‐called management solutions to this problem have failed. The Redstone 
allotment was shut down in the 1990’s – a rare action ‐ because the permittee 
couldn’t keep cows out of endangered species habitat on the Gila River.  
  
Humaneness  
Roundups, including the 2022 effort, result in a greater than 50% mortality rate 
and pose great risk to the feral cows that are captured and to the cowboys and 
horses used during roundup operations. It is much more humane to shoot these 
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feral cattle suddenly rather than drag them out 20+ miles and sending them to 
slaughter. 
  
Waste   
Extensive surveys were done 60‐90 days after the 2022 Wildlife Services 
operation. No carcasses were found. Carrion‐eating birds and animals completely 
consumed the carcasses.  As they say, there is no waste in nature. 
  
Predators  
It is likely that a small number of resident predators ate portions of the short‐lived 
carcasses left by Wildlife Services. However, the electronic wolf tracking program 
showed no influx of wolves into the area and post‐operation ecological 
monitoring did not detect an unusual number of black bears or other carnivores 
in the area. Additionally, Wildlife Services has stated that there is no science 
available that supports the claim that the operations will attract and acclimatize 
predators.  
  
Water Quality 
Wildlife Services is committed to lethal removal of cattle away from waterways. In 
2022, two bulls perished in the Gila River. The GNF promptly removed them from 
the water. Complete removal of the feral cows from the wilderness will result in 
immediate improvement in water quality by reducing erosion caused by trampling 
and eliminating feces and urine in the river and springs.  
  
Public Safety  
The portion of the Gila Wilderness where the feral cattle exist, is a popular 
recreation area, supporting hunting, boating on the Gila River, and hikers on the 
Continental Divide Trail. There have been numerous reports of high‐risk 
interactions between the public and the feral cows.  
 
Roundups 
The Center is not against roundups per se, but they have shown to be expensive 
and ineffective at completely solving this problem.  
Proposals to install structures in wilderness will cause more damage to the 
wilderness area that has already been so impacted by the feral cows. 
Compounding these impacts makes no sense and goes against the concept of 
minimum tool and the Wilderness Act. Feeding and watering would require 
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additional infrastructure that is inconsistent with wilderness values. Additionally, 
bringing in sufficient feed for the feral would be a significant effort that has a high 
risk of introducing non‐native plants to the entire river corridor. 
 
Follow up 
It may be necessary to follow up with some ground‐based efforts to get the last of 
the feral cows off the landscape. We would strongly encourage the GNF to 
implement lethal strategies in this case. Perhaps Wildlife Services can offer these 
services. It may also be useful to deploy hunters that have experience in the Gila 
as volunteers as they know the country and could be more successful in getting 
the last few feral cows. 
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