
 

 

June 3, 2015 
 
Deputy Administrator Timothy P. Butters 
Pipeline and Hazardous Materials Safety Administration 
US Department of Transportation 
1200 New Jersey Avenue SE 
Washington, DC 20590 
tim.butters@dot.gov 
 
Re: Refugio State Beach Oil Spill from Plains Pipeline Rupture [CPF No. 5-2015-5011H] 
 
Thank you for your swift action to issue an emergency Corrective Action Order and shut down 
the ruptured Plains All American pipeline that spilled tens of thousands of gallons of oil into the 
wildlife-rich Santa Barbara Channel. The nine-mile oil slick is fouling sensitive beach and 
marine habitat and killing sea lions and other wildlife, and the damage will linger for years, 
threatening humpback whales and other endangered species. The order to shut down and empty 
the pipeline is essential to protect public health and the environment, and we support testing and 
other measures to reduce the risk of another spill from the pipeline before it is allowed to come 
back online. Now we write to remind you that renewed environmental review must also 
accompany any action from the Pipeline and Hazardous Materials Safety Administration (the 
“Administration”) that authorizes the transportation of oil through the Las Flores to Gaviota 
pipeline to resume.  

 
Before allowing this pipeline to resume pumping oil, the Administration must initiate and 
complete consultation under section 7 of the Endangered Species Act (“ESA”), 16 U.S.C. § 
1536(a)(2) and fully comply with the environmental review provisions of the National 
Environmental Policy Act (“NEPA”), 42 USC § 4332(c). These critical steps aim to inform the 
public and decisionmakers of the effects of approving operation of the pipeline and avoid and 
mitigate harmful impacts. 

 
The Administration Must Consult on Oil Spill Harms and Risks to Endangered Species 
 
First, the Administration must ensure that any action resulting in operation of the pipeline does 
not jeopardize threatened or endangered species or adversely modify critical habitat. 16 U.S.C. § 
1536(a)(2). Specifically, section 7(a)(2) of the ESA requires federal agencies to “insure that any 
action authorized, funded, or carried out by such agency . . . is not likely to jeopardize the 
continued existence of any endangered species.” 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). 
To comply with this substantive mandate, federal agencies must consult with the Fish and 
Wildlife Service and the National Marine Fisheries Service whenever their actions “may affect” 
a listed species and utilize the “best scientific and commercial data available” in doing so. 16 
U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). At the completion of consultation, the expert 
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wildlife agency issues a biological opinion that determines whether the action is likely to 
jeopardize the continued existence of the species. If so, the opinion must specify reasonable and 
prudent alternatives that would avoid the likelihood of jeopardy and allow the action to proceed. 
16 U.S.C. § 1536(b)(3)(A). The Services may also “suggest modifications” to the action during 
the course of consultation to “avoid the likelihood of adverse effects” to the listed species. 50 
C.F.R. § 402.13.  Agency actions triggering consultation are construed broadly under the Act. 50 
C.F.R.  § 402.02.   
 
As demonstrated by the oil spill, operation of Line 901 may affect threatened and endangered 
species. For example, a humpback whale and calf were observed swimming near the oil slick on 
May 19, 2015. Whales can suffer from inhalation and ingestion of oil, and the Santa Barbara 
Channel provides habitat for several listed whale species. The Channel hosts the world’s largest 
congregation of foraging blue whales in summer months. Recent studies have determined that 
numerous dolphins were killed in the Gulf of Mexico from the 2010 Deepwater Horizon oil spill, 
heightening concerns about the impacts of oil spills on marine mammals.  
 
Many other endangered species occur in this region and may be affected by an oil spill from this 
pipeline. For example, the oil spill is approaching Coal Point Reserve where there are several 
threatened western snowy plovers nesting in the height of their nesting season. If oil washes up 
on a nesting beach, it will coat their feathers in sticky oil, destroy beach nesting habitat, degrade 
food sources, and disrupt nesting. Endangered leatherback, loggerhead and green sea turtles also 
occasionally occur in the Santa Barbara Channel and can be harmed by contact with oil and 
contaminated food. Southern sea otters also occur occasionally, and they are extremely 
vulnerable to oil spills that coat their fur and cause hypothermia. An oil spill from this pipeline 
could also endanger the tidewater goby that inhabits the coastal lagoon where Gaviota Creek 
meets the ocean. The area is also designated critical habitat for imperiled black abalone, 
leatherback sea turtles, tidewater goby, and snowy plovers, which could be negatively impacted 
as a result of an oil spill. 
 
This oil spill has already killed and oiled several California brown pelicans. While delisted in 
2009, the only U.S. breeding population nests in the Channel Islands and has experienced 
unprecedented nesting failures since Endangered Species Act protections were removed. The 
impact of the oil spill on this imperiled population of pelicans is concerning. 
 
In other words, authorizing the pipeline to return to service would clearly meet the low “may 
affect” standard that triggers consultation. As such, and because the Administration has 
discretion to approve, disapprove, modify, or place conditions on such approval, it must engage 
in section 7 consultation. 
 
Moreover, the substantive duty to ensure against jeopardy to listed species remains in effect 
regardless of the status of the consultation. Accordingly, the ESA’s implementing regulations 
further require an agency to reinitiate section 7 consultation when: (a) the amount of take 
specified in the incidental take statement is exceeded, (b) new information reveals that the action 
may have effects not previously considered, (c) the action is modified in a way that was not 
previously considered, or (d) a new species is listed or critical habitat designated that may be 
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affected by the identified action. 50 C.F.R. § 402.16. The presence of any one of these factors is 
sufficient to trigger the requirement to reinitiate consultation.  
 
The 1985 endangered species consultations1 on the construction of this pipeline are woefully 
outdated and fail to meaningfully evaluate the potential harms to threatened and endangered 
species. Some species like the California least tern and southern sea otter were not considered at 
all, and adverse affects to whales and sea turtles were underestimated. The consultations 
assumed that a spill was improbable -- once every 2,000 years -- and the opinion discounts the 
impacts of a spill on endangered species. It relies on the absence of documented marine mammal 
deaths from the 1979 Ixtoc and 1969 Santa Barbara spills to conclude that the pipeline poses no 
concerns for whales. Yet, new science confirms that the 2010 Deepwater Horizon oil spill in the 
Gulf of Mexico killed dolphins and caused severe lung damage in these marine mammals, and 
sea turtle strandings spiked in the aftermath of the spill. Moreover, there are newly listed 
endangered species like black abalone; other species, including loggerhead sea turtles, have 
changed status since the pipeline was constructed. Xantus’s murrelet is also a candidate species 
and should be considered in a renewed consultation. 
 
The broken pipeline and oil spill present new information about the environmental hazards of 
continued operation of the pipeline, and this incident reveals that a basic assumption underlying 
the 1985 consultation and its “no jeopardy” conclusion – that an oil spill would only occur once 
every 2,000 years – is fundamentally flawed. Moreover, ample new scientific information 
indicates that coastal oil spills are more harmful to endangered species than previously described. 
Accordingly, the Administration cannot rely on the stale, decades-old biological opinion without 
running afoul of its clear duties under the ESA. These concerns must be addressed through a new 
section 7 consultation.  
 
The Administration Must Evaluate the Environmental Impacts Prior to Pumping Oil in the 
Pipeline 
 
Second, the Administration must also fully disclose the environmental impacts of its action, 
including cumulative impacts and a discussion of alternatives, through an environmental review 
under NEPA.  NEPA requires federal agencies to prepare an Environmental Impact Statement 
(“EIS”) for all “major federal actions significantly affecting the quality of the human 
environment.” 42 U.S.C. § 4332(2)(C); see also 40 C.F.R. § 1501.4. NEPA’s regulations provide 
that an agency may first prepare an environmental assessment to determine whether the action 
may significantly affect the environment and therefore require a full EIS. 42 U.S.C. §4332(2)(C); 
40 C.F.R. § 1508.9.  
 
NEPA regulations specify factors that must be considered in determining when an action may 
significantly affect the environment warranting the preparation of an EIS. 40 C.F.R. § 
1508.27(b). These factors include: the degree to which the proposed action affects public health 

                                                 
1 The lead federal agency for construction of the pipeline in 1985 was the Bureau of Land Management and to the 
degree that the Bureau has discretionary involvement or control over the pipeline it must reinitiate consultation 
under section 7 of the Endangered Species Act. 50 C.F.R. § 402.16. The Pipeline and Hazardous Materials Safety 
Administration is now the responsible federal agency with authority over the pipeline and must ensure compliance 
with the Endangered Species Act and NEPA.  
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or safety; unique characteristics of the geographic area such as proximity to ecologically critical 
areas; the degree to which the effects on the quality of the human environment are likely to be 
highly controversial; the degree to which the possible effects on the human environment are 
highly uncertain or involve unique or unknown risks; whether the action is related to other 
actions with individually insignificant but cumulatively significant; and the degree to which the 
action may adversely affect an ESA-listed species or its critical habitat. Id. The presence of any 
one of these “significance” factors should result in an agency decision to prepare an EIS.  
 
Here, several of NEPA’s significance factors are present such that the action resuming pipeline 
operations on the same line that ruptured and spilled 105,000 gallons of oil may clearly warrants 
the preparation of an EIS. 
 
The environmental impacts of the May 19 pipeline incident have been significant, and returning 
that pipeline to service will likewise pose significant environmental impacts that must be 
disclosed under NEPA. For example, an estimated 105,000 gallons of oil fouled coastal habitat 
and produced a 9.5 square mile oil slick on the Santa Barbara coast.  
 
The California Department of Fish and Wildlife closed beaches and fishing and shellfish 
harvesting for a mile east and west of Refugio State Beach. California Gov. Jerry Brown 
declared a state of emergency for Santa Barbara County due to the spill. Meanwhile the local 
community is reeling from dirty beaches and poor air quality caused by the spill. 
 
The oil spill has fouled sensitive habitat and injured wildlife. Numerous seabirds and 
invertebrates have perished and been oiled. Marine mammals, including whales, dolphins, sea 
lions, and elephant seals, have come into the oil spill area, risking contamination and injury. 
Reports note that an oiled sea lion and two dolphins are among nine mammals that have been 
collected dead.2 It is still early to assess the scope of environmental impacts, and the habitat 
degradation and wildlife toll will persist for months and years. Likewise, returning the pipeline to 
service risks significant environmental harms from this inherently dangerous activity and clearly 
warrants the preparation of an EIS.  
 
The EIS that was prepared for the pipeline construction in 1985 by the Bureau of Land 
Management and California State Lands Commission acknowledged that spills happen but failed 
to meaningfully evaluate the harms from an oil spill into the marine environment. The EIS 
estimated that a spill could happen for this pipeline segment once every five years (“probabilities 
of spills greater than 9.5 barrels for 20-year old pipeline would be 0.22 spills/year”), and it 
acknowledged that the effects on sensitive resources could last several years. Yet, the analysis of 
those effects was wanting, with only a few cursory mentions of harm to marine habitat such as: 

  
A major oil spill into any of the coastal streams between Las Flores Canyon and 
Gaviota also could measurably affect nearshore marine communities. Benthic 
macroinvertebrates, surface-feeding fish, and shorebirds would be the most 
sensitive species in nearshore marine areas. 
 

                                                 
2 Oiled Wildlife Care Network, Refugio Incident Wildlife Data (May 26, 2015) 
(http://www.vetmed.ucdavis.edu/owcn/); Refugio Joint Response, Refugio Incident – Fast Facts (May 25, 2015).  
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Such analysis falls far short of the requirements of NEPA, and a full vetting of the environmental 
impacts of resuming operations of the Plains Pipeline coastal segment is needed. 

 
Indeed, NEPA requires that agencies take a “hard look” at the environmental effects of their 
actions, even after a proposal receives initial approval. Specifically, an agency must supplement 
an EIS when “[t]here are significant new circumstances or information relevant to environmental 
concerns and bearing on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c)(1). Here, as 
explained above, new scientific information about pipeline incidents, oil spills, and their 
environmental effects all trigger the Administration’s duty to conduct supplemental review under 
NEPA. Such review must take place before any decision to authorize the pipeline to restart to 
ensure the Administration has, and carefully considers, detailed information on the 
environmental impacts of such action, and to ensure that such information is made available to 
the public so that the public may play a role in both the decisionmaking process and the 
implementation of the decision. See 40 C.F.R. § 1500.1.  
 

*** 
In conclusion, the Administration must take proactive steps to comply with the ESA and NEPA 
prior to authorizing Plains Pipeline to resume transportation of oil through the Las Flores to 
Gaviota pipeline.  
 
Sincerely, 
 
/s/ Miyoko Sakashita 
Miyoko Sakashita 
Senior Attorney 
miyoko@biologicaldiversity.org 
  
Kristen Monsell 
Staff Attorney 
kmonsell@biologicaldiversity.org 
 
 
cc:  
 
Neil Kornze, Director 
BLM Washington Office 
1849 C Street NW, Rm. 5665 
Washington DC 20240 
Phone: 202-208-3801 
Fax: 202-208-5242 
director@blm.gov 


