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Letter submitted via email and certified mail
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January 17, 2018
U.S. Bureau of Land Management
Alaska State Office
Attn. Ted Murphy, Acting State Director
222 W 7th Avenue #13
Anchorage, AK 99513
t75murph@blm.gov

U.S. Bureau of Land Management
Colorado State Office
Attn. Jamie Connell, State Director
2850 Youngfield St.
Lakewood, CO 80215
jconnell@blm.gov

U.S. Bureau of Land Management
Montana-Dakotas State Office
Attn. Jon Raby, Acting State Director
5001 Southgate Drive
Billings, MT 59101
jraby@blm.gov

U.S. Bureau of Land Management
Nevada State Office
Attn. Brian Amme, Acting State Director
1340 Financial Boulevard
Reno, NV 90502
bamme@blm.gov
nvsoweb@blm.gov

U.S. Bureau of Land Management
New Mexico State Office
Attn. Tim Spisak, Acting State Director
301 Dinosaur Trail
Santa Fe, NM 87508
tspisak@blm.gov

U.S. Bureau of Land Management
Utah State Office
Attn. Ed Roberson, State Director
440 West 200 South, Ste. 500
Salt Lake City, UT 84101
eroberso@blm.gov

U.S. Bureau of Land Management
Wyoming State Office
Attn. Mary Jo Rugwell, State Director
5353 Yellowstone Road
Cheyenne, WY 82009
mrugwell@blm.gov
Re:

Objection to BLM’s Illegal Processing of Oil and Gas Permits to Drill During the
Federal Government Shutdown

Dear Directors Murphy, Connell, Raby, Amme, Spisak, Roberson, and Rugwell:
WildEarth Guardians, Western Watersheds Project, and the Center for Biological
Diversity submit the following objection to the U.S. Bureau of Land Management’s (BLM’s)
processing of oil and gas application permits to drill (APDs) and notices of staking (NOSs)
during the federal government shutdown. As detailed in more depth below, BLM’s processing of
APDs and NOSs during the shutdown violates public participation requirements under the
agency’s own permitting regulations, the National Environmental Policy Act (NEPA), 42 U.S.C.
§§ 4321–4370h, NEPA regulations promulgated thereunder by the White House Council on
Environmental Quality (“CEQ”), 40 C.F.R. § 1500, et seq., and the Federal Land Policy and

Management Act of 1976 (“FLPMA”), 43 U.S.C. §§ 1701–1787. BLM’s work also violates the
Antideficiency Act’s prohibition against the receipt of voluntary services, the augmentation rule,
and the miscellaneous receipts rule. 31 U.S.C. § 1341 et seq.
As a result of these violations, we request that BLM immediately stop any and all work
on oil and gas APDs and NOSs. We also request a phone call or in-person meeting with Bureau
of Land Management and/or Department of Interior staff to discuss this issue as soon as possible.
Finally, because many of the same public participation concerns apply to BLM’s processing of
its special February sale in Wyoming and first quarter oil and gas lease sales, we also request that
the agency immediately stop any and all work on these as well.
I.

Background

Late last week, the media reported that BLM staffers were returning to work to process
oil and gas permits in New Mexico and Wyoming during the government shutdown.1 An
inspection of BLM’s APD/NOS tracking program, Automated Fluid Minerals Support System
(AFMSS), confirms that BLM staff in these states, and others, are processing oil and gas permits.
As of the date of this letter, BLM has posted 166 APDs/NOSs in Alaska, Colorado, New
Mexico, North Dakota, Oklahoma, and Wyoming for “public notice” during the shutdown which
began on midnight on December 22, 2018. See Exhibit 1, AFMSS Report as of January 17, 2019.
We object to BLM’s processing of all of the APDs listed in Exhibit 1. We also object to BLM’s
processing of any future permits received during the shutdown, and BLM’s processing of
APDs/NOSs that were received before the shutdown but which BLM has continued to process
during the shutdown.
II.

BLM’s Processing of APDs and NOSs During the Shutdown Violates Public
Participation Requirements Under the Agency’s Regulations, NEPA, and FLPMA.

To start, there is no doubt that BLM’s processing of APDs and NOSs during the
government shutdown violates public participation requirements under the agency’s regulations,
NEPA, and FLPMA.
BLM’s regulations regarding APDs and NOSs are found at 43 C.F.R. Part 3162. Pursuant
to these, BLM is required to post an APD or NOS “for public inspection at least 30 days before
action to approve the Application for Permit to Drill[.]” 43 C.F.R. § 3162.3-1(g) (emphasis
added). BLM must post information on the company/operator submitting the APDs, the well
location description or maps, and any substantial modifications to the lease terms. Id. And,
“[u]pon initiation of the Application for Permit to Drill process,” BLM must “consult with the
appropriate Federal surface management agency and with other interested parties as
appropriate.” Id. § 3162.3-1(h).
Similarly, NEPA regulations mandate that agencies “shall to the fullest extent possible . .
. [e]ncourage and facilitate public involvement in the decisions which affect the quality of the
Alan Neuhauser, No Park Rangers or Food Inspections – But Government Reopens for Oil and Gas, U.S. News,
Jan. 11, 2019, https://www.usnews.com/news/national-news/articles/2019-01-11/no-park-rangers-or-foodinspections-but-government-reopens-for-oil-and-gas.
1
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human environment.” 40 C.F.R. § 1500.2(d). “NEPA procedures must insure that environmental
information is available to public officials and citizens before decisions are made and before
actions are taken . . . . Accurate scientific analysis, expert agency comments, and public scrutiny
are essential to implementing NEPA.” Id. § 1500.1(b) (emphasis added). BLM regulations also
plainly require the agency to “prepare an environmental record of review or an environmental
assessment” “[b]efore approving any Application for Permit to Drill submitted pursuant to §
3162.3-1 of this title[.]” 43 C.F.R. § 3162.5-1.
Finally, FLPMA also requires meaningful public participation in public lands
management decisions. 43 U.S.C. § 1739(e). Specifically, “the Secretary [of Interior] shall
establish procedures, including public hearings where appropriate, to give the Federal, State, and
local governments and the public adequate notice and an opportunity to comment upon the
formulation of standards and criteria for, and to participate in, the preparation and execution of
plans and programs for, and the management of, the public lands.” Id. (emphasis added).
Here, BLM is violating all of these provisions. The public cannot discuss posted
APDs/NOSs with the agency. The public cannot visit a BLM office in person to view an
application. The public cannot review and discuss associated NEPA documents with BLM
staffers. And, BLM is not available to accept comments on APDs/NOSs. In short, it is
impossible for the public to inspect or otherwise provide meaningful feedback on any pending
APDs/NOSs or NEPA analyses related to these applications. Instead, the public is entirely
locked out of the process.
Moreover, without other agency staffers, such as archaeologists and wildlife biologists,
the agency also cannot complete its requirements to consult. Although the media has speculated
that permits requiring additional consultation will not be processed, 2 because those BLM staffers
have not received an exemption to work during the shutdown, there is no way to verify this.
In sum, because BLM is not providing for public engagement that results in legitimate
review and consideration of public comment, the agency must immediately cease all work on
APDs/NOSs in order to ensure compliance with BLM regulations, NEPA, and FLPMA.
III.

BLM’s Processing of APDs and NOSs Violates the Antideficiency Act.

BLM’s processing of APDs/NOSs during the shutdown also violates the Antideficiency
Act. Under the Act, “[a]n officer or employee of the United States Government or of the District
of Columbia government may not accept voluntary services for either government or employ
personal services exceeding that authorized by law except for emergencies involving the safety
of human life or the protection of property.” 31 U.S.C. § 1342. According to this same provision,
the term “emergencies involving the safety of human life or the protection of property” “does not
include ongoing, regular functions of government the suspension of which would not imminently
threaten the safety of human life or the protection of property.” Id.
The Attorney General has construed this phrase to include two requirements:
2

Heather Richards, Limited Federal Workers Return to Work on Wyoming Energy Projects During Shutdown, Jan.
11, 2019, https://trib.com/business/energy/limited-federal-workers-return-to-work-on-wyoming-energyprojects/article_9195220d-790f-5e11-ae51-55438b128573.html.
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First, there must be some reasonable and articulable connection between the
function to be performed and the safety of human life or the protection of
property. Second, there must be some reasonable likelihood that the safety of
human life or the protection of property would be compromised, in some degree,
by delay in the performance of the function in question.
DOJ, Authority for the Continuance of Government Functions During a
Temporary Lapse in Appropriations, Jan. 16, 1981. 3
Based on the plain language of the Act and the Attorney General’s guidance on the
emergency provision, BLM cannot allow its employees to work without pay to process APDs or
NOSs. Id.
BLM has provided no explanation as to how a lapse in oil and gas permitting constitutes
an emergency “involving the safety of human life or the protection of property.” In fact, the
opposite is true. The APDs/NOSs BLM is currently working on are new permits. A number of
articles summarizing oil and gas production data from the BLM have concluded that there is no
need for additional permits because less than half of lands leased for oil and gas are currently
producing. Exhibit 2, Center for American Progress, Oil and Gas Companies Gain by
Stockpiling America’s Federal Land, Aug. 29, 2018; see also BLM, Oil and Gas Statistics, Table
2, Acreage in Effect & Table 5, Number of Producing Leases,
https://www.blm.gov/programs/energy-and-minerals/oil-and-gas/oil-and-gas-statistics (last
visited Jan. 15, 2019). Thus, BLM’s actions defy explanation.
Although BLM has hinted that it believes its actions are legal because the agency charges
processing fees for oil and gas permits, this conclusion is incorrect. According to the
Government Accountability Office (GAO), “an agency may not augment its appropriations from
outside sources without specific statutory authority.” GAO, Principles of Federal Appropriations
Law at 6-162 (3d. 2006), https://www.gao.gov/assets/210/202819.pdf. Additionally, according to
the miscellaneous receipts rule, an agency must deposit any funds received directly into the
Treasury; it cannot use these funds for direct appropriation Id. at 6-166. As a result, BLM must
carefully consider whether it is violating these provisions by accepting oil and gas permitting
fees before Congress has appropriated money to the agency.

3

Available online at: https://www.justice.gov/file/22536/download.

4

IV.

Conclusion

In sum, because of the reasons outlined above, we request that BLM comply with its
regulations, NEPA, FLPMA, and the Antideficiency Act and stop any and all work on oil and
gas APDs and NOSs and the first quarter lease sales, including the special February lease sale in
Wyoming, immediately.
Sincerely,
Rebecca Fischer, Climate & Energy Program Attorney
WildEarth Guardians
2590 Walnut St.
Denver, CO 80205
406-698-1489
rfischer@wildearthguardians.org
Kelly Fuller, Energy and Mining Campaign Director
Western Watersheds Project
P.O. Box 779
Depoe Bay, OR 97341
(928) 322-8449
kfuller@westernwatersheds.org
Michael Saul, Senior Attorney
Center for Biological Diversity
1536 Wynkoop Street, Suite 421
Denver CO 80202
(303) 915-8308
msaul@biologicaldiversity.org

cc:

Representative Raúl M. Grijalva (D-AZ)
Representative Rob Bishop (R-UT)
Representative Betty McCollum (D-MN)
Senator Tom Udall (D-NM)
Senator Joe Manchin (D-WV)
Senator Lisa Murkowski (R-AK)
David Bernhardt, Acting Secretary of the Interior
Brian Steed, Deputy Director, Policy and Programs, BLM
Daniel Jorjani, Principal Deputy Solicitor of the Interior Department
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When the regression model is rerun with “U.S. PUD reserves” swapped in for “U.S. proved developed reserves,” there is a
similar pattern—only now, “total U.S. proved reserves” is removed from the model. (see Table 2)

21

This process was repeated for scal year 2013 using response variables “total market value of company shares” and “last
security price.” The analysis yielded similar results for the “total market value of company shares,” but none of the explanatory
variables seemed to be statistically signi cant in explaining “last security price.”

22

From there, the regression model was repeated for the three explanatory variables for each subsequent year: 2014, 2015,
2016, and 2017. In each of these models, “U.S. PUD reserves” resulted in a p-value of less than 0.05 for both “total market value
of company shares” and “measure of theoretical takeover price.” No statistical indicators were identi ed for the response
variable of “last security price” for any of the years included in this study.

23

From this analysis, the author can tentatively conclude that both proved developed reserves and PUD reserves continue to be
statistically signi cant indicators of a company’s market value and theoretical takeover price. These ndings largely mimic
those of Misund and Osmundsen for their global sample of oil and gas companies. This analysis of just United States-based
companies with current or recent federal lease holdings, however, indicates that undeveloped reserves appear to be more
statistically signi cant than previously thought.

Understanding trends in PUD reporting prior to and following the 2008 SEC regulation change
https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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Following the enactment of the revised 2008 SEC guidelines, some analysts predicted there would likely be an increase in
booked PUD reserves across the industry. Because the new regulation loosened the requirements around establishing
reserves as proved to include probabilistic methods, companies no longer needed to sink large amounts of upfront capital into
exploration and drilling in order to book new PUD reserves.

25

To determine whether this assumption rang true, the author accumulated and measured PUD reserves for all 63 companies
included in this sample across the 2006-through-2017 time frame. This analysis reveals that total reported PUD reserves did, in
fact, increase dramatically in the six years following the 2008 SEC regulation. (see Figure 1) Booked reserves steadily increase
from 2008 through 2014, with total reserve levels nearly doubling over the course of this period. This trend reversed from 2015
through 2016, likely the result of the precipitous drop in worldwide oil and gas prices which resulted in most companies
removing large amounts of reserves from their balance sheets.36 With the recent rebound of global spot prices, however, PUD
reserves have rebounded to 2014 levels, with upward trends likely to continue for the foreseeable future, barring a signi cant
and sustained drop in global oil and gas prices.

Identifying shifts in the correlation between PUD reserves and company valuation prior to and
following the 2008 SEC regulation change
26

With PUD reserves established as a signi cant indicator of a company’s market value, the author looked to determine whether
this relationship has increased or shifted in recent years. The higher the correlation between PUD reserves and a company’s
total value, the larger the incentive a company may have to nd creative ways to boost its booked PUD reserves. Since the new
SEC regulations were expected to have some e ect on this relationship thanks to the improved probabilistic techniques by
which companies can now prove reserves with lower risk for failure, the author looks to see whether such a shift, in fact, took
place.

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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To determine whether the correlation between total market valuation at year-end—for all companies collectively—and total
booked PUD volumes has increased since 2008, the correlation coe cient between both variables is measured over the course
of 2006 through 2017. In analyzing these data, there emerges an uptick in correlation following 2008, which steadily rose
through 2013 before reversing by 2014. (see Figure 2) However, given that the correlation coe cient had uctuated similarly
prior to 2008, it appears as though this shift may not be entirely attributable to the 2008 policy change. Overall, while these
ndings do show there was a slight rise in correlation between market value of a company and its booked PUD reserves in the
years following 2008, it remains to be seen whether this shift was only temporary or at all a result of the change in SEC
reporting standards. In other words, this analysis indicates that the 2008 SEC rule contributed to companies’ increasing their
booked PUD reserves and that this increase correlated, for a time, to an increase in overall total market capitalization for the
sample companies included.

Reserve trends in merger/acquisition market
28

Given that reserve levels for both proved developed and PUD reserves show an impact on overall company valuation for
United States-based equities, it is helpful to understand whether or not this factors into how oil and gas companies conduct
business. In particular, this report is interested in understanding the degree to which undeveloped reserves a ect the
acquisition price following a company buyout. While it would be expected that any acquisition price would increase with
reserve size, as that often serves as a proxy for company size and/or production potential, the degree to which companies are
incentivized to purchase undeveloped acreage is still unknown.

Methodology
https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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Mergers and acquisitions are commonplace in the oil and gas industry, with new deals taking place every year.
Unfortunately, the terms of these transactions are not always available to the public, depending on the companies
involved. To simplify this research, this report focuses solely on total acquisitions that took place between companies
who have nancial data available for the two years preceding the actual transaction deal. The decision to remove
partial mergers or lease transfers from these data was made given the various contributing variables that could
confound or complicate any assumptions made. The authors also selected case studies that took place following the
2008 SEC reporting rule, to ensure that any transaction included disclosures of PUD reserves. Given these parameters,
this report includes eight transactions. (see Table 3)

Once this sample was compiled, data were pulled individually for each newly acquired company through the SEC’s
Electronic Data Gathering, Analysis, and Retrieval (EDGAR) database, which les energy company 10-K reports on an
annual basis. Since reporting on total PUD quantities varied in structure and unit measurement for each company
based on its size and energy portfolio, “total undeveloped acreage” was instead used as a proxy for determining
whether companies were sitting on undeveloped land, rather than undeveloped reserves, in advance of a buyout to
demand a higher acquisition price.37

Findings
29

With a small sample size of only eight companies, no statistical analysis would yield results feasible for comparison. That said, a
general overview of the case studies presented here indicated that acquired companies were carrying a higher percentage of
undeveloped land than the average company. The data collected for this report’s initial data set of 63 companies with current
or recent federal leases show a year-over-year average acreage ratio of 60 percent undeveloped-to-40 percent developed. But
for newly acquired companies—including those with and without federal leases—over the same 2009-through-2017 time
period, the average ratio of undeveloped to developed acreage jumped to 68 percent-to-32 percent. More revealing, however,
is that of the eight companies acquired in recent years included here, ve carried substantially higher percentages of
undeveloped land, ranging from 72 percent undeveloped (Petrohawk Energy Corp. and Plains Exploration and Production Co.)
to up to a staggering 97 percent undeveloped acreage—Talisman Energy Inc. (see Figure 3)

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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Not only do these ndings suggest that companies looking to secure buyouts are sitting on undeveloped land at a
disproportionately higher rate, but on average, these companies are also increasing this undeveloped acreage at a rate of 13
percent in the two years immediately preceding acquisition. Moreover, the companies that increased their undeveloped
acreage in advance of acquisition saw their nal takeover price increase by an average of 64 percent from the previous year.
Meanwhile, the companies that instead reduced or sold o their undeveloped acreage prior to acquisition saw their takeover
price fall by 23 percent on average.38 This trend points to a larger problem: By increasing their hold on undeveloped parcels in
advance of possible buyouts—rather than looking to o oad what would normally be considered a liability based on rental
costs or management fees—companies can see their market value and theoretical takeover price skyrocket. It appears that for
companies seeking an increased buyout price, the cost to sit idly on undeveloped acreage does not outweigh the incentive of
posting these lands and their subsurface reserves on their balance sheet and demanding a higher acquisition fee to potential
buyers.

31

While this analysis is limited to a small sample of recent acquisitions in the oil and gas industry, the results herein suggest that
further research is needed to understand the business decisions of companies in the immediate lead-up to their takeover.
Because acquisitions often take years to negotiate, companies may have the opportunity to adjust their market standing
through various means in order to obtain more favorable buyout terms. To determine whether this is, in fact, a tactic used
within the industry would require additional research and analysis. Similarly, partial acquisitions and asset transfers—which
are far more common transactions within the industry—could reveal an entirely di erent set of market practices currently

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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underway. Understanding how and why acreage and assets are bought and sold between companies would be immeasurably
helpful to understanding whether undeveloped acreage and reserves can provide liquidity to companies when balance sheets
are stressed.

Trends in unproved property acquisition
32

From this research and analysis, this report now can assume both that PUD reserves have a direct e ect on the overall market
value of a company, and that this e ect is at least tangentially incentivizing companies to acquire additional acreage in advance
of possible buyouts to demand a higher acquisition price. But to what degree are companies prioritizing these acquisitions in
their broader business strategies? Taking data from Ernst & Young’s (EY) annual U.S. Oil and Gas Reserves Study, one can
identify how industry spending is tracking across the past several scal years. This EY report is a compilation and analysis of
select oil and gas reserve disclosure information as reported by publicly traded companies in their annual reports led with the
SEC. The 2017 report presents the U.S. E&P results for the ve-year period from 2012 through 2016 for the largest 50
companies based on U.S. oil and gas reserve estimates.39

33

These data show that oil and gas companies spent more money on unproved property acquisitions than they did on proved
properties for four of the past ve years.40 (see Figure 4) In 2016 alone, the companies included in the study saw a surge of
more than 119 percent in unproved property acquisition from the previous year.41 This includes any unproved properties
obtained through company acquisitions described in the previous section. But more striking perhaps than the discrepancy
between costs in proved and unproved properties, is that during this same time period, exploration and development
expenditures declined precipitously by 35 percent and 52 percent, respectively.42 (see Figure 5)

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/

14/23

1/17/2019

34

Oil and Gas Companies Gain by Stockpiling America’s Federal Land - Center for American Progress

While the oil and gas industry appear to be prioritizing the acquisition of new properties—and by extension, future reported
assets—it does not seem to be placing as high a premium on actually developing these lands. Instead, development and
exploration seem to be taking a back seat to what could be considered a land grab by the industry and its leaders.

PUD valuation in reserve-based lending
35

Oil and gas E&P companies require substantial amounts of capital to nance their operations. For decades, E&P companies
have relied on various debt products to provide this much-needed capital, including what is known in the industry as a reservebased loan (RBL).

36

Reserve reports, such as those provided to the SEC, are central to negotiating the lending terms of an RBL, with a producer’s
reserves serving as the primary collateral. As previously mentioned, determining the value of these reserves can be di cult
due to changes in market conditions and commodity pricing. That said, the contractual nature of RBLs makes them slow to
adapt to these market changes. During the recent downturn in crude oil prices, E&P companies’ balance sheets became highly
stressed, since the value of existing reserves dropped substantially, and access to low-cost reserves to provide liquidity should
have been highly valuable. However, determining the degree to which undeveloped or nonproducing reserves serve as
valuable collateral to lenders would help the public understand whether an incentive exists for E&P companies to acquire and
book these assets.

37

According to industry reports, banks that provide RBLs typically lend against SEC PDP and PDNP classi ed reserves. This makes
sense, given the low risk and higher degree of con dence that comes with these reserve classes. However, some lenders may

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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give a small percentage of value to PUD reserves, meaning high levels of these reserves could be a bene t to companies
looking for more capital. In general, though, the high level of uncertainty around whether PUD reserves will be developed has
led most banks to place limits on the degree to which these levels can be valued in loan calculations.43 This uncertainty was
partly behind the SEC decision to nalize their 2008 rule, which aimed to codify production commitments and curtail extended
development plans.44 While the rule did, as previously mentioned, provide broader parameters around what could constitute a
PUD based on the reasonable certainty test, it also stipulated that PUD classi cation must carry with it a commitment to
develop those reserves within a ve-year time frame.45 The SEC wrote this revision to give lenders and investors increased
certainty that PUD reserves would be developed and that their investment would result in pro table returns. It should be
noted, however, that exceptions to this ve-year development timeline do exist, and the companies can appeal to have this
reserve structure if “speci c circumstances”46 are present that justify a longer interval before development will be
initiated. Reports in the years following the passage of the SEC rule suggest that companies have continued to struggle in
converting PUD reserves within this ve-year timeline, leaving the e ectiveness of the revised SEC regulations in question.47
38

Overall, the degree to which PUD reserves are valued in U.S. RBL structures appears to be minimal, thanks to lenders’ acute
awareness of the tendency for these reserves to idle and remain undeveloped. While the SEC guidelines were intended to
address this high level of uncertainty, little progress has been made in moving the RBL industry to place higher value in PUD
futures. This trend does appear to be somewhat United States-speci c, as U.K. banks in the North Sea market historically have
been comfortable lending against undeveloped reserves.48 These loans bene ted from the provision of a guarantee put forth
by a large corporate sponsor to ensure a given project would meet production goals within a given time period. But here in the
United States, banks remain hesitant to make this shift. The contractual nature of RBLs makes them slow to adapt to market
changes. However, with the recent shift in valuation of traditionally high-risk reserves—particularly gas reserves that stem from
unconventional plays—lenders could be tempted to change their ways. As the industry continues to adapt to the sweeping
modernization occurring in extraction and production practices, PUD and high-risk reserves could become increasingly
valuable for the purposes of RBL capital.49

Overview of ndings
39

Through this analysis and research, this report looked to identify current market scenarios that might provide oil and gas
companies with su cient nancial incentive to acquire—but not develop—federal land. Because of the relatively low rental
rates, minimum bids, and royalty rates applied to federal leases, these parcels of land are typically an attractive option for E&P
companies looking to bolster their balance sheet and increase their total assets. But the assumption behind these acquisitions
is that eventually, these lands will be developed, and the reserves will come to market for the bene t of U.S. taxpayers. It
appears, however, that this is not always the case. Either way, such leases tie up land that would otherwise be managed for
conservation, recreation, or other use as the BLM’s directive requires.

40

As a result of the shift in SEC reporting guidelines, developments in predictive technology, and a highly unstable commodity
market, companies are increasingly sitting on undeveloped acres of land with little risk of nancial harm. In fact, it appears
there is a substantial nancial gain to be met by delaying future development—and instead maintaining these otherwise
depleting assets on their balance sheets for future use.

41

Overall, this research suggests the following:

https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpiling-americas-federal-land/
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The 2008 revised SEC regulations broadened the requirements for companies to book PUD reserves, now allowing
probabilistic methods to con rm reserve quantities over deterministic methods—drilling, for instance.
In the aftermath of the 2008 regulations, total reported PUD volumes nearly doubled between 2008 and 2014 for the 63 oil
and gas companies included in this study that hold federal leases, herein referred to as “sample companies.” This trend
only reversed in 2015 with the global drop in oil prices before rebounding again in 2017 to previously high reporting levels.
For each of the ve years following the 2008 regulations, sample companies saw an increase in the correlation between
reported PUD volumes and total market valuation.
Both total proved developed reserves and PUD reserves can a ect and predict the market valuation and theoretical
takeover price of a company, meaning companies have a clear incentive to increase their booked undeveloped reserves.
Based on total acquisitions since 2008, newly acquired companies appear to have a higher percentage of undeveloped
acreage than the average E&P company, regardless of size.
These newly acquired companies on average increased their rate of undeveloped acreage in the years immediately
preceding buyout.
E&P companies have spent more on unproved property acquisition than they have on proved properties in four of the past
ve years.
Unproved property acquisition expenditures increased by 119 percent from 2015 to 2016, while exploration and
development costs dropped 35 percent and 52 percent, respectively, during the same time period.
While PUD reserves can be factored into RBL terms, most U.S. banks place little value in these, thanks to the high level of
uncertainty that companies will develop these within the ve-year period established by the SEC. This could change—
particularly in the natural gas industry—as unconventional well development has reduced the danger of traditionally highrisk reserves not coming to market.

Policy implications
42

The purpose of this report is not to provide speci c policy prescriptions but rather to explore what market mechanisms and
regulations exist that incentivize oil and gas companies to sit on vast amounts of undeveloped leased acreage. That said, based
on the contemporary research underway and the research presented herein, there is a clear need for further exploration into
how the current U.S. regulatory model promotes the nancial well-being of oil and gas companies to the detriment of
American taxpayers. If these leases are to be o ered up to oil and gas companies for their own use, there is at least an
expectation that Americans will somehow bene t from private enterprise on public land—either in the form of energy access
or through royalty revenues. Instead, companies get to use these lands to pad their own bottom line, ignoring the social and
legal contract they made with the American people. While advocates and lawmakers in favor of reforming the current leasing
system have tried to address some of these perverse incentives at various times in the past few years, their e orts have seen
little success.

43

In 2011, then-Rep. Ed Markey (D-MA) and then-Rep. Rush Holt (D-NJ) introduced the Utilizing Signi cant Emissions with
Innovative Technologies (USE IT) Act to compel oil companies to produce on the drilling leases they already own by imposing an
escalating fee after the rst few years on undeveloped land.50 On the Senate side, a similar piece of legislation was introduced
that would apply a new $4-per-acre annual fee to new leases while forcing oil companies to report their plans for using their
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leased lands and waters.

But given that the SEC regulations already have a similar reporting structure in place, it is clear more

needs to be done.
44

In order to address the current loopholes in the leasing system, further research and consideration should be given to the
following areas:
Stronger enforcement of the SEC’s ve-year development standards: While SEC regulations do require oil and gas
companies to develop booked PUD reserves within a ve-year time frame, it is clear from industry reports and public
comments that these parameters are not strictly enforced. The current regulations allow for exemptions based on “special
circumstances,” and it appears that companies regularly use this loophole to apply for extensions on their PUD reserves. To
its credit, the SEC has worked hard to enforce these regulations more strictly, often requiring companies to respond
directly to charges that booked reserves have remained undeveloped for a longer period than permitted. In fact, according
to the SEC, in the rst year following the passage of the nal rule, 12 of the top 50 10-K lers issued revisions reducing their
total PUD reserves due to the ve-year rule enforcement.52 That resulted in a total revision of approximately 0.5 billion net
barrels of oil equivalent. Despite these gains, however, enforcement of this provision has lagged, as evidenced by the
lending market’s unwillingness to consider PUD values in their RBL negotiations.
Increase rental fees on undeveloped acreage: As it stands, the current cost to oil and gas companies to rent and hold on
to undeveloped acreage is insu cient to force development of PUD reserves or not acquire them in the rst place. It
appears as though companies are willing to shell out the nominal rental fee because the bene ts to doing so—in the form
of increased reserves and market value—outweigh the annual cost to hold on to undeveloped land. To address this market
failure, the rental fee on undeveloped acreage should be increased to ensure that the cost to lease holders is su cient
enough to force development of these properties or to hand them back to the federal government for future oil and gas
development or other land management goals.
Increase minimum bid prices for both competitive and noncompetitive leases: Like the current rental fee structure on
undeveloped acreage, the bidding process for federal leases must be reformed to ensure fair market pricing of federal
land. Because federal leases can be acquired far below the rate of private or state leases, companies can incur minimal
acquisition costs in hopes of securing vast amounts of subsurface assets through the federal leasing process. By increasing
the minimum bid price set by the BLM for both competitive and noncompetitive leases sold after auction, companies will
be dissuaded from acquiring cheap federal leases solely as a means to bolster their reserve bookings for future investment
and market share.
Prioritize leasing parcels with reasonable certainty of production: Thanks to advancements in technology and
geoscience over the past few years, the high level of uncertainty that often accompanied lease sales is dwindling. Now
companies—and the federal government—can more accurately predict where and to what degree land parcels might
reasonably yield developable assets without invasive and costly exploration methods. Because of this, priority should be
placed on leasing lands that have a reasonable expectation of producing economically viable products. In establishing the
predictive value of a given lease, the BLM and other leasing agencies would be able to require additional assurances from
bidding companies that a lease would be developed within the required time frame or surrendered without the need for a
lease extension.
Require development plans at bid sale for consideration: Currently, SEC regulations require companies to establish and
report on development plans for their leased property to meet the ve-year PUD development guidelines. Similarly, the
BLM has permitting standards that require companies to report on their short- and long-term plans for developing a given
lease. But both standards require development plans to be submitted after a given lease is secured at bid. While this would
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historically make sense given the uncertainty around land viability and the existence of subsurface reserves, by limiting bid
sales to those leases that already have been deemed to have a reasonable certainty of production, this exploration delay
could be avoided. In doing so, the BLM could then require any potential bidder to submit a development plan at bid to
ensure these leases would not remain undeveloped for the purposes of a company’s own nancial gain.

Conclusion
45

This report looks to explore the potential nancial incentives that exist for oil and gas companies to acquire federal land, while
delaying development of resources on those same properties. By highlighting a variety of market scenarios, this research
suggests that E&P companies do, in fact, seek to gain nancially from both the increase in proved developed reserves—those
that are produced and sold to market—as well as PUD reserves that may never make it out of the ground. Through this
research, the author suggests that su cient evidence exists to show that the current regulatory model for oil and gas leasing is
inadequate; it allows private companies to bene t from the undeveloped resources they are purportedly required to develop
and bring to market for the bene t of everyday citizens—and at the expense of the public lands that are being managed poorly
for future generations.
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