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12

EIGHTH JUDICIAL DISTRICT COURT

13

IN AND FOR CLARK COUNTY, STATE OF NEVADA

14
CLIVEN BUNDY, an Individual,

Case No. A-18-779718-C

15
Plaintiff,

Dept. No.: XXIV

16
vs.
17

MOTION TO INTERVENE

STATE OF NEVADA, ex rel, and CLARK
18 COUNTY, a Subdivision of the State of
Nevada; DOES I-X; and ROE
19 CORPORATIONS XI-XX,
20

Defendants.

21
Pursuant to Nevada Rule of Civil Procedure 24, the Center for Biological Diversity (the
22
Center) moves to intervene as a defendant in this action. As explained fully in the following
23
Memorandum of Points and Authorities and the Declaration of Kierán Suckling (attached hereto as
24
Attachment A), the Center meets all four criteria for intervention as of right: (1) it has a sufficient
25

interest in the litigation’s subject matter, (2) it could suffer an impairment of its ability to protect

26
that interest if it does not intervene, (3) its interest is not adequately represented by existing parties,
27
and (4) its application is timely. Rule 24(a).
28
Motion to Intervene
Case Number: A-18-779718-C

In the alternative, the Center invokes the Court’s discretion to grant permissive intervention

1

2 pursuant to Rule 24(b). The Center’s defenses to Petitioner1 Cliven Bundy’s (Bundy) claims
3 involve common questions of fact and law to the claims in this action, and the Center’s intervention
4 will not unduly delay or prejudice the adjudication of the existing parties’ rights. Rule 24(b).
5

Accompanying this Motion to Intervene as Attachment B is a Proposed Motion to Dismiss

6 Complaint for Failure to State a Claim, provided in compliance with Rule 24(c).
DATED this 8th day of November, 2018
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WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

9

By:
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/s/ Chris Mixson
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
CENTER FOR BIOLOGICAL DIVERSITY
JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
1212 Broadway, Suite 800
Oakland, CA 94612
503-910-9214
jaugustine@biologicaldiversity.org
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24
25
In the caption of the Complaint, Bundy refers to himself as “Petitioner” and the named Defendants
the State of Nevada and Clark County as “Respondents,” although it may be more appropriate to
27 refer to the parties hereto as plaintiff and defendants.
1

26
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1

NOTICE OF MOTION

2 TO:

ALL PARTIES AND COUNSEL OF RECORD:

3

Please take notice that the undersigned will bring Proposed Intervenor’s MOTION TO

4 INTERVENE on for hearing before this Court at the Eighth Judicial District Court, 200 Lewis
13
18 at
5 Avenue, Las Vegas, Nevada 89155, on the ____________
day of December
________________, 20__,
9:00
6 __________
a.m./p.m. in Dept. XXIV or as soon thereafter as counsel can be heard.
7
8
9
10
11
12
13
14
15
16

DATED this 8th day of November, 2018
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
By:

/s/ Chris Mixson
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
CENTER FOR BIOLOGICAL DIVERSITY
JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
1212 Broadway, Suite 800
Oakland, CA 94612
503-910-9214
jaugustine@biologicaldiversity.org
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1

MEMORANDUM OF POINTS AND AUTHORITIES

2 I.

INTRODUCTION

3

The instant lawsuit could be hugely consequential. Bundy argues that the status of eighty-

4 five percent of the land within the borders of the State of Nevada is incorrect. Bundy then asks the
5 Court to make sweeping changes to Nevada land tenure based on stale and already-rejected federal
6 law theories. As explained in the attached Proposed Motion to Dismiss, these arguments are not
7 only without merit, they have been rejected in numerous previous lawsuits in which they were
8 raised by Bundy.
9

The Center moves to intervene as a matter of right as a defendant in this action in order to

10 defend against, and hopefully to secure the timely dismissal of, Bundy’s meritless lawsuit. The
11 Center has a long-term interest in protecting and making use of Nevada’s unique federal public
12 lands. If federal public lands in Nevada lose their current legal protections, as Bundy’s suit
13 requests, public access and enjoyment of these lands could be replaced with oil and gas, mining,
14 logging, grazing and destructive recreational uses. This result would be very harmful to the Center,
15 its staff and its members.
16

As explained fully below, the Center meets all four criteria for intervention as of right: (1) it

17 has a sufficient interest in the litigation’s subject matter, (2) it could suffer an impairment of its
18 ability to protect that interest if it does not intervene, (3) its interest is not adequately represented
19 by existing parties, and (4) its application is timely. Rule 24(a).
20

In the alternative, the Center invokes the Court’s discretion to grant permissive intervention.

21 The Center’s defenses to Bundy’s claims involve common questions of fact and law to the claims
22 in this action, and its intervention will not unduly delay or prejudice the adjudication of the existing
23 parties’ rights. Rule 24(b).
24

In compliance with Rule 24(c), the Center has provided a Proposed Motion to Dismiss as

25 Attachment B to this Motion to Intervene.
26 / / /
27 / / /
28 / / /
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1 II.

LEGAL AND FACTUAL BACKGROUND

2

In an effort to legitimize his illegal grazing on federal public lands, Bundy seeks a

3 declaration that the lands are non-federal. Although this might solve one of his legal problems, it
4 could be devastating to those currently protected lands. In turn, this would be devastating to the
5 Center’s interests.
Bundy’s Claims

6

A.

7

The instant lawsuit is nothing more than the rehashing of fringe legal theories Bundy has

8 raised, and that have been rejected, in prior legal forums over many decades. In his Complaint,
9 Bundy seeks the following relief based on his theory that eighty-five percent of Nevada has
10 incorrect land title: (1) declaratory judgment that the public land Bundy grazes is owned by
11 Nevada, not the U.S. government; (2) declaratory judgment that Nevada owes Bundy a duty to
12 protect Bundy’s claimed interests in the public land he grazes; (3) declare quiet title to Nevada as to
13 the federal public land at issue, and (4) order Nevada to enforce Bundy’s claims on the public land
14 in question. Complaint at 14–15 (Section V, Request for Relief).
15

To support this requested relief, Bundy makes arguments that, time and again, federal

16 courts have rejected, as shown in the Center’s accompanying proposed Motion to Dismiss. See
17 Attachment B. Every court that has addressed the issues Bundy raises in his Complaint has ruled
18 that the federal public lands within the boundaries of Nevada belong to the People of the United
19 States, not to the State of Nevada. The issues Bundy raises in this case have already been litigated
20 in federal court, and are therefore barred under the doctrine of issue preclusion. Furthermore,
21 Bundy’s second cause of action must fail as well because the Nevada statutes he relies upon have
22 been ruled invalid.
23

B.

24

The Center for Biological Diversity as an organization, as well as its staff and members, has

Intervenor and Its Interests in This Case.

25 a strong interest in federal public lands in Nevada.
26

The Center is a non-profit environmental organization whose mission is to protect

27 endangered species and their habitats through science, policy, education, and environmental law.
28 Declaration of Kieran Suckling (Attachment A) at 1, para. 2. The Center currently has over 61,000
-5Motion to Intervene

1 members and over a million supporters who are dedicated to the preservation, protection, and
2 restoration of biodiversity, native species, ecosystems, and public lands in North America. Id. at 2,
3 para. 2. The Center works to insure the long-term health and viability of animal and plant species
4 across the United States and elsewhere, and to protect the habitat these species need to survive. Id.
5 at 2, para. 2.
6

Though the Center works to protect public lands and the wildlife that depend on them

7 throughout the United States, it maintains physical offices only in a few priority states. Id. at 2,
8 para. 3. Among these priority states is Nevada, where the Center has maintained an office and staff
9 for many years. Id. These staff have been expressly tasked with participating in federal decision10 making processes to protect Nevada’s federal lands, to watch-dog management of Nevada’s federal
11 public lands, to advocate for the retention of federal ownership of federal land in Nevada, and to
12 promote policies that ensure Nevada’s federal public lands are managed in a manner that reflects
13 public values and the highest conservation standards. Id. The Center’s Nevada program focuses on
14 the preservation of public lands and the protection of wildlife––especially endangered, threatened,
15 imperiled and sensitive species and their habitat, and safeguarding water resources. Id. The Center
16 uses the law, science, and public advocacy to influence public policy relating to these program
17 areas. Id. at 2, para. 4. The Center participates in environmental review proceedings that relate to
18 Nevada public lands in order to ensure that such land use decisions are made with conservation as
19 the highest priority. Id. The Center closely monitors these decision-making processes to ensure
20 that they conform to applicable laws such as the National Environmental Policy Act, the
21 Endangered Species Act, the Federal Land Policy and Management Act, and the National Forest
22 Management Act. Id. Furthermore, the Center seeks to hold policy-making entities responsible in
23 court if appropriate. Id. The Center promotes the value of federal public lands to the public,
24 highlighting public lands issues of importance to our members, supporters and to the general
25 public. Id. The Center collaborates with scientists to ensure that the best possible information is
26 available so that the public and policy-makers can make informed decisions about pressing issues
27 facing public lands in Nevada. Id.
28

The Center has devoted enormous energy over many years to protecting the federal public
-6Motion to Intervene

1 lands that constitute Bundy’s former Bunkerville Grazing Allotment (for which he now seeks to
2 have federal ownership nullified). Id. at 3, para. 5.
3

The Center has 477 members who reside in Nevada. Id. at 3, para. 6. The Center and its

4 members regularly use and enjoy the federal public lands in Nevada, for activities including hiking,
5 fishing, hunting, camping, rock climbing, wildlife viewing, photographing scenery and wildlife,
6 and engaging in other vocational, scientific, and recreational activities. Id. The Center and its
7 members derive recreational, inspirational, religious, scientific, educational, and aesthetic benefits
8 from their regular use and activities on these public lands. Id. The Center and its members intend
9 to continue to use and enjoy the federal public lands in Nevada frequently and on an ongoing basis
10 in the future. Id.
11

If Bundy receives the relief he seeks from the Court, federal public lands in Nevada would

12 cease to be federal public lands including currently designated national parks, national forests, the
13 sagebrush sea ecosystem managed by the Bureau of Land Management, wilderness and wilderness
14 study areas, wildlife refuges and national monuments. Id. at 3, para. 7. In contrast to Nevada state
15 laws, all of these lands are covered under a body of protective federal laws (statutes and
16 regulations) and policies (secretarial orders, agency manuals and handbooks, etc.) that protect
17 wildlife and their habitat, including the Endangered Species Act––especially Section 7, the statues
18 pertaining to National Wildlife Refuges, National Parks Organic Act, the Antiquities Act, the
19 National Forest Management Act, and the Federal Land Policy and Management Act. Id. Further,
20 federal projects on these lands are also subject to the National Environmental Policy Act that
21 ensures public engagement in decision making on public lands including requirements to identify,
22 disclose to the public, and minimize potential environmental harm from development and from
23 various uses and projects. Id.
24

Were federal public lands to be turned over to the state of Nevada they would very likely be

25 opened up to increased extractive activity and development, including oil and gas development,
26 mining, logging, grazing and destructive recreational uses, all of which would diminish the
27 viability of wildlife populations and their habitat. Id. at 3, para. 8. These lands would also be at
28 risk of sale for private development. Id. at 3–4, para. 8. In both instances. and particularly with
-7Motion to Intervene

1 respect to sale of the lands, the public would have diminished or no access to enjoy these lands for
2 the activities identified above. Id. at 4, para. 8. Even if lands were not sold to private developers,
3 increased grazing, mining and logging would diminish public access and enjoyment either through
4 fencing, vegetation management that removes timber and/or grass, water development and
5 withdrawals and other similar measures at the expenses of native wildlife. Id.
6

Nevada’s arid federal public lands are easily damaged and natural repair processes can take

7 centuries, or depending on the extent of the damage, may never recover to prior functionality. Id.
8 at 4, para. 9. Indeed, much of the resulting damage to public lands in Nevada would likely be
9 permanent. Id. Thus, many areas would become unusable to the public because of increased
10 destructive activity and reduction or elimination of the values, including, but not limited to wildlife,
11 that the Center and its members seek to use and enjoy. Id. It is obvious and indisputable that oil
12 and gas development, mining, logging, grazing, water diversions/development and destructive
13 recreational uses are largely incompatible with hiking, fishing, hunting, camping, rock climbing,
14 photographing scenery and wildlife, and other vocational, scientific, and recreational activities. Id.
15

Such damage to public lands in Nevada would irreparably harm the Center, its staff and

16 members. Id. at 4, para. 10. The Center’s mission of protecting these fragile regions would be
17 severely compromised and the ability of the Center’s staff and members to use and enjoy these
18 areas would be substantially – if not completely – eliminated. Id.
19 III.

ARGUMENT

20

The Center seeks to intervene to protect its interests in Nevada public lands. The Center

21 meets the requirements of the Nevada Rules of Civil Procedure for both intervention as of right and
22 permissive intervention.
23

A.

24

The Center meets the criteria for intervention as of right under Rule 24(a) because (1) it has

The Center is Entitled to Intervene as of Right.

25 a sufficient interest in the litigation’s subject matter, (2) it could suffer an impairment of its ability
26 to protect that interest if it does not intervene, (3) its interest is not adequately represented by
27 existing parties, and (4) its application is timely. See e.g. Hairr v. First Jud. Dist. Court, 132 Nev.
28 Adv. Rep. 16, 368 P.3d 1198, 1200 (2016).
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1

1.

The Center and Its Members Have a Sufficient Interest in the
Litigation’s Subject Matter.

2
The Center meets the first criteria for intervention as of right under Rule 24(a) because it
3

has a sufficient interest in the litigation’s subject matter. Hairr, 368 P.3d at 1200.

4
The federal courts have found that the interests test under Federal Rule Civ. P. 24(a),which
5

is analogous to Nevada Rule 24(a)2, is not a rigid standard, but rather “a practical guide to

6
disposing of lawsuits by involving as many apparently concerned persons as is compatible with
7
8
9

efficiency and due process.” Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967); see also Friends
of Animals v. Kempthorne, 452 F. Supp. 2d 64, 69 (D.D.C. 2006) (“proposed intervenors of right
need only an interest in the litigation––not a cause of action or permission to sue”) (quotation

10
marks and internal citation omitted); Smith v. Pangilinan, 651 F.2d 1320, 1324 (9th Cir. 1981)
11
(holding that a proposed intervenor need not have a specific legal or equitable interest in jeopardy
12

but simply a “protectable interest of sufficient magnitude to warrant inclusion in the action”).

13
The Center easily meets this test. Because Bundy seeks a declaration that these public lands
14

no longer have federal protections, the status of Nevada’s federal public lands is the subject matter

15
of this lawsuit. As explained above and in the attached Declaration of Kierán Suckling, the Center
16
has dedicated substantial resources to protecting federal public lands in Nevada, including by
17
18
19
20
21
22
23
24
25
26
27

2

It is appropriate to supplement the Nevada caselaw with relevant federal precedent because
“[f]ederal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive authority,
because the Nevada Rules of Civil Procedure are based in large part upon their federal
counterparts.’” Exec. Mgmt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53 (2002) (quoting Las
Vegas Novelty, Inc. v. Fernandez, 106 Nev. 113, 119 (1990)).
Furthermore, the Nevada Supreme Court has specifically looked to federal interpretations of
Federal Rule 24 when construing intervention under Nevada Rule 24. See e.g. Am. Home
Assurance Co. v. Eighth Judicial Dist. Court, 122 Nev. 1229, 1241–42, 147 P.3d 1120, 1128
(2006) (citing Dairy Maid Dairy, Inc. v. U.S., 147 F.R.D. 109, 112 (E.D. Va. 1993)) (just like
Federal Rule 24, Nevada Rule 24 requires only a minimal showing to establish that the existing
parties do not adequately protect an applicant’s interest). It is important to note that the federal
courts construe the intervention rules “broadly in favor of proposed intervenors [because] a liberal
policy in favor of intervention serves both efficient resolution of issues and broadened access to the
courts.” Wilderness Society v. U.S. Forest Service, 630 F.3d 1173, 1179 (9th Cir. 2011) (quoting
U.S. v. City of Los Angeles, 288 F.3d 391, 397 (9th Cir. 2002)).

28
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1 locating an office and maintaining paid staff in the state. The Center’s staff and members use and
2 enjoy these lands. Their activities on these lands include hiking, fishing, hunting, camping, rock
3 climbing, photographing scenery and wildlife, and engaging in other vocational, scientific, and
4 recreational activities.
5

2.

Without Intervention, Disposition of This Case Would Impair the
Center’s Ability to Protect Its Interests.

6
7

The Center meets the second criteria for intervention as of right under Rule 24(a) because it

8 could suffer an impairment of its ability to protect its interest if it does not intervene. Hairr, 368
9 P.3d at 1200. Rule 24(a) requires applicants to demonstrate they will “either gain or lose by the
10 direct legal operation and effect of the judgment which might be rendered in the suit between the
11 original parties.” Stephens v. First Nat’l Bank of Nev., 64 Nev. 292, 304–05, 182 P.2d 146, 151–52
12 (1947) (quoting Harlan v. Eureka Mining Co., 10 Nev. 92, 94–95 (1875)).
13

As explained above, removing the federal status of public lands in Nevada would open them

14 up to many destructive activities, all of which would harm the Center, its staff and its members.
15 Federal courts have repeatedly found impairment such as the Center would sustain here to justify
16 intervention in similar lawsuits.
17

In Idaho Farm Bureau Federation v. Babbitt, 58 F.3d 1392 (9th Cir. 1995), the Ninth

18 Circuit Court of Appeals held that a disposition of an action that might result in the delisting of the
19 endangered Bruneau Springs snail “would impair [intervenor’s] ability to protect their interest in
20 the Springs Snail and its habitat.” 58 F.3d at 1398; see also Sagebrush Rebellion, Inc. v. Watt, 713
21 F.2d 525, 528 (9th Cir. 1983) (“[a]n adverse decision in this suit would impair the [Audubon]
22 Society’s interest in the preservation of birds and their habitats”). In Coalition of Arizona/New
23 Mexico Counties for Stable Economic Growth v. Dept. of the Interior, the Tenth Circuit Court of
24 Appeals held that intervenor’s interest in the protection of the Mexican spotted-owl would, “as a
25 practical matter,” be impaired by a ruling in favor of the plaintiffs to remove the owl from
26 Endangered Species Act protections “by the stare decisis effect of the district court’s decision, not
27 to mention the direct effect of a possible permanent injunction.” 100 F.3d 837, 844 (10th Cir.
28 1996); see also Sierra Club v. Espy, 18 F.3d 1202, 1207 (5th Cir. 1994) (holding that timber trade
-10Motion to Intervene

1 associations could intervene in lawsuit challenging the legality of certain logging practices because
2 “an adverse resolution of the action would impair their ability to protect their interest” because of
3 “stare decisis effect of the district court’s judgement”). The Center’s broad interests in protection
4 of federal public lands throughout Nevada could be impacted by the stare decisis effect of an
5 adverse decision in this case.
6

The Center has much to lose if Bundy’s requests are granted. If their federal protective

7 status is removed as a result of Bundy’s claims, public lands in Nevada are likely to be opened up
8 to oil and gas development, mining, logging, grazing and destructive recreational uses. Such
9 activities would impair the use and enjoyment of these lands by the Center’s staff and members.
10 Furthermore, public access to these lands would likely end, which would harm the Center’s staff
11 and members. Given that removing federal legal protection could lead to permanent destruction of
12 the wild and natural aspects of public lands in Nevada, the Center’s ability to protect its interests
13 would be eliminated. Thus, the Center meets the second criteria for intervention as of right under
14 Rule 24(a).
15

3.

The Center’s Interests Are Not Adequately Represented by Existing
Parties.

16
17

The Center meets the third criteria for intervention as of right under Rule 24(a) because its

18 interest is not adequately represented by existing parties. Hairr, 368 P.3d at 1200. The State of
19 Nevada and Clark County cannot fully represent the Center’s interest in protecting public lands in
20 Nevada because the State’s own legal representative and its own laws potentially limit the State and
21 County’s ability to defend this action.
22

As pointed out in Bundy’s Complaint, there are existing state statutes that, on their face at

23 least, support Bundy’s request for relief. See Complaint at 3, para. 8 (citing NRS 321.596–599).
24 These statutes make the following claims: “[t]he State of Nevada has a strong moral claim upon
25 the public land retained by the Federal Government within Nevada’s borders…” (NRS 321.596(1));
26 “[t]he State of Nevada has a legal claim to the public land retained by the Federal Government
27 within Nevada’s borders…” (NRS 321.596(2)); and “[t]he attempted imposition upon the State of
28 Nevada by the Congress of the United States of a requirement in the enabling act that Nevada
-11Motion to Intervene

1 ‘disclaim all right and title to the unappropriated public lands lying within said territory,’ as a
2 condition precedent to acceptance of Nevada into the Union, was an act beyond the power of the
3 Congress of the United States and is thus void.” (NRS 321.596(5)).
4

Even though during recent federal litigation the State of Nevada conceded that these statutes

5 are “legally untenable,” (see Proposed Motion to Dismiss at 5), the current Attorney General for the
6 State of Nevada is on record seeking the transfer of public lands in Nevada to the state – exactly
7 what Bundy seeks to accomplish by the instant lawsuit:
8

One of the real challenges Nevada continues to face is the limited access we have to
many of our natural resources. [M]uch of the problem stems from the fact that the
federal government still maintains outsized control over our lands. This chokes off
opportunities for economic growth and development, especially in our state’s rural
communities. My approach as Governor will include . . . push[ing] for the transfer
of ownership of more of the lands within our borders . . . .

9
10
11
12
13

See <https://www.adamlaxalt.com/issues/> (scroll to heading “Land Use and Water” and click on
‘Read more >’) (accessed Oct. 3, 2018).3 Thus, there exists real doubt whether the elected officials
of the State can or will adequately represent the Center’s interests. Furthermore, it is not clear that

14
Clark County will aggressively defend this suit in light of the above-quoted statutes that, although
15

legally untenable, on their face appear to support Bundy’s claims for relief herein.

16
As noted above, the Nevada Supreme Court has held that intervention requires only a
17

minimal showing to establish that the existing parties do not adequately protect an applicant’s

18
interest. Am. Home Assurance Co., 122 Nev. at 1241–42 (citing Dairy Maid Dairy, Inc., 147
19
20
21

F.R.D. at 112). The fact that Nevada’s Attorney General appears to agree with Bundy’s ultimate
goal in this litigation and with Nevada’s current, albeit untenable, anti-federal public lands statutes
raises enough uncertainty about the existing parties’ ability to adequately represent the Center’s

22
23

3

In fact, Nevada Attorney General Laxalt was the only vote opposing a report of the Conference of
24 Western Attorneys General that criticized efforts by the State of Utah to claim control of its federal
lands. See <http://ag.nv.gov/News/PR/2016/Attorney_General_Laxalt_Issues_Statement_in_
25 Response_to_Utah_Associated_Press_Article_on_Federal_Lands_Report/> (accessed Nov. 6,
26 2018) (see also <https://www.reviewjournal.com/news/nation-and-world/attorneys-general-castdoubt-on-utahs-strategy-of-suing-feds-for-control-of-public-lands/> (link provided at bottom of
27 above Nevada Attorney General webpage).
28
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1 interests that intervention as of right is warranted and appropriate here.
2
3

4.

The Center’s Application to Intervene is Timely.

The Center meets the final criteria for intervention as of right under Rule 24(a) because its

4 application is timely. Hairr, 368 P.3d at 1200. Bundy’s complaint was filed on August 20, 2018.
5 As of the filing of this Motion, Bundy has not requested the issuance of summonses, has not served
6 the Complaint upon the Defendants/Respondents, and no responsive pleadings have been filed.
7 Therefore, granting this request for intervention would not impair the interests of the existing
8 parties.
9

The Nevada Supreme Court has identified potential prejudice to the existing parties as a key

10 factor: “The most important question to be resolved in the determination of the timeliness of an
11 application for intervention is not the length of the delay by the intervenor but the extent of
12 prejudice to the rights of existing parties resulting from the delay.” Lawler v. Ginochio, 94 Nev.
13 623, 584 P.2d 667, 669 (1978) (citations omitted). This leads to a pragmatic inquiry: can the
14 intervenor protect its interests without prejudicing the existing parties? As the Nevada Supreme
15 Court has found, “[o]ur cases generally reflect that intervention is timely if the procedural posture
16 of the action allows the intervenor to protect its interest.” Estate of LoMastro v. American Family
17 Ins. Group, 124 Nev. 1060, 195 P. 3d 339, 347 n.29 (2008) (comparing Dangberg Holdings v.
18 Douglas Co., 115 Nev. 129, 139–42, 978 P.2d 311, 317–19 (1999) (intervention prior to a
19 settlement agreement was timely), with Lopez v. Merit Insurance Co., 109 Nev. 553, 557, 853 P.2d
20 1266, 1268 (intervention after entry of judgment on a settlement agreement was not timely)).
21

Here, where summonses have not been sought or issued, the Complaint has not been served,

22 and no responsive pleadings have been filed, allowing the Center to intervene would not prejudice
23 the existing parties.
24

B.

25

Because the Center’s proposed Motion to Dismiss (attached hereto) includes defenses and

In the Alternative, the Center Requests Permissive Intervention.

26 legal arguments that rely on the same facts and legal claims set forth in the Complaint, permissive
27 intervention is appropriate here.
28

NRCP 24(b) permits intervention as follows:
-13Motion to Intervene

1
2
3

(b) Permissive intervention. Upon timely application anyone may be permitted to
intervene in an action: (1) when a statute confers a conditional right to intervene; or
(2) when an applicant’s claim or defense and the main action have a question of law
or fact in common. In exercising its discretion the court shall consider whether the
intervention will unduly delay or prejudice the adjudication of the rights of the
original parties.

4
5 Although provision Rule 24(b)(1) does not apply here, the remaining provisions of the rule support
6 permissive intervention.
7

The Center’s Proposed Motion to Dismiss (Attachment B hereto) includes defenses and

8 legal arguments that rely on the same facts and legal claims set forth in the Complaint. As noted
9 above, and in the Proposed Motion to Dismiss, Bundy’s instant claims lack merit: he has repeatedly
10 raised these same arguments in prior legal forums, all of which have rejected his claims. The
11 doctrine of issue preclusion mandates the prevention of any further waste of judicial resources by
12 dismissing Bundy’s Complaint. Thus, the arguments in the Center’s Proposed Motion to Dismiss
13 are based on the very facts and legal claims included in the Complaint.
14

Finally, as noted above, there would be no undue delay or prejudice to the existing parties

15 given that the Complaint has not been served and there have been no responsive pleadings. Thus,
16 permissive intervention would be appropriate.
17 / / /
18 / / /
19 / / /
20 / / /
21 / / /
22 / / /
23 / / /
24 / / /
25 / / /
26 / / /
27 / / /
28
-14Motion to Intervene

1 IV.

CONCLUSION

2

Given the unusual nature of this case, in which Bundy seeks to upset the apple cart of

3 Nevada land tenure, the Center seeks to protect the status quo and, by doing so, protect its own
4 substantial interests in preserving Nevada’s unique federal public lands.
5

As explained above, the Center has a right to intervene under Rule 24(a) as a defendant to

6 defend against Bundy’s Complaint in this case, or, in the alternative, the Court should permit the
7 Center to intervene pursuant to Rule 24(b).
8 Respectfully submitted,
9
10
11
12
13
14
15
16
17
18

Dated this 8th day of November, 2018.
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
By:

/s/ Chris Mixson
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
CENTER FOR BIOLOGICAL DIVERSITY
JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
1212 Broadway, Suite 800
Oakland, CA 94612
503-910-9214
jaugustine@biologicaldiversity.org
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1
2

CERTIFICATE OF SERVICE
I hereby certify that on November 8, 2018, a true and correct copy of the foregoing

3 MOTION TO INTERVENE was served by electronically filing with the Clerk of the Court using
4 the Wiznet Electronic Service system and serving all parties with an email-address on record,
5 pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.
6
7
8

By: /s/ Christie Rehfeld
Christie Rehfeld, An employee of Wolf, Rifkin,
Shapiro, Schulman and Rabkin LLP
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1 MOT
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP
2 CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3 3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
4 (702) 341-5200/Fax: (702) 341-5300
cmixson@wrslawyers.com
5
CENTER FOR BIOLOGICAL DIVERSITY
6 JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
California Bar No. 235561
7 1212 Broadway, Suite 800
Oakland, CA 94612
8 503-910-9214
jaugustine@biologicaldiversity.org
9
Attorneys for Intervenor
10 Center for Biological Diversity
11

EIGHTH JUDICIAL DISTRICT COURT

12

IN AND FOR CLARK COUNTY, STATE OF NEVADA

13 CLIVEN BUNDY, an Individual,

Case No. A-18-779718-C

14

Dept. No.: XXIV

15

Petitioner,
vs.

[PROPOSED]

16 STATE OF NEVADA, ex rel, and CLARK
COUNTY, a Subdivision of the State of
17 Nevada; DOES I-X; and ROE
CORPORATIONS XI-XX,
18
Respondents.
19
20

MOTION TO DISMISS COMPLAINT
FOR FAILURE TO STATE A CLAIM

Intervenor Center for Biological Diversity (the Center), by and through its attorneys, moves

21 to dismiss Plaintiff/Petitioner Cliven Bundy’s (Bundy) Complaint. At base, Bundy seeks to re22 litigate settled law because he wishes to continue illegal livestock grazing on federal public lands.
23 Bundy’s wrongful effort was rejected in 1998, and many times since then, and should be rejected
24 once more by this Court.
25

Bundy’s Complaint should be dismissed pursuant to Nev. R. Civ. P. 12(b)(5) because it

26 fails to state any claim upon which relief can be granted. Specifically, the Complaint’s first and
27 third causes of action are both barred by the doctrine of issue preclusion because they are identical
28 to issues previously unsuccessfully litigated by Bundy in prior actions. See Five Star Capital Corp.
[Proposed] Motion To Dismiss Complaint For Failure To State A Claim

1 v. Ruby, 124 Nev. 1048, 1052 (2008) (“The doctrine provides that any issue that was actually and
2 necessarily litigated in one action will be estopped from being relitigated in a subsequent suit.”)
3 (quoting U. of Nev. v. Tarkanian, 110 Nev. 581, 599, 879 P.2d 1180, 1191 (1994)). Bundy has an
4 exceptionally long history of unsuccessful attempts to gain control of federal public land through
5 litigation that asserted the same stale and fringe legal theories he presents in the first and third
6 causes of action in the Complaint. See U.S. v. Bundy, Case No. CV-S-98-531, 1998 U.S. Dist.
7 LEXIS 23835 (D. Nev. Nov. 3, 1998) (Bundy I), affirmed 178 F.3d 1301 (9th Cir. 1999) (attached
8 hereto as Exhibit 1); U.S. v. Bundy, Case No. 2:12-cv-0804, 2013 U.S. Dist. LEXIS 95294 (D. Nev.
9 July 9, 2013) (Bundy II) (attached hereto as Exhibit 2); see also U.S. v. Bundy, Case No. 2:16-cv10 00046, 2016 U.S. Dist. LEXIS 182437 (D. Nev. Dec. 20, 2016) (Bundy III, Magistrate Report and
11 Recommendation) (attached hereto as Exhibit 3), dismissed on other grounds, 2018 U.S. Dist.
12 LEXIS 18998 (D. Nev. Jan. 8, 2018).
13

Additionally, Bundy’s second cause of action fails to state a claim because it seeks to

14 compel enforcement of Nevada statutes previously found by a court to be invalid. See U.S. v. Nye
15 County, 920 F. Supp. 1108, 1114 (D. Nev. 1996) (“[W]hile Nevada has statutorily claimed
16 [ownership of] the public lands…, it now concedes that this claim is constitutionally untenable.
17 While this concession is tantamount to a consent to judgment, the court also concludes that the
18 statutory claim is unsupported, unconstitutional, and fails as a matter of law.”). Moreover, Bundy’s
19 second cause of action is grounded in the same false premise as his first and third causes of action.
20 / / /
21 / / /
22 / / /
23 / / /
24 / / /
25 / / /
26 / / /
27 / / /
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1

This motion is based on the following Memorandum of Points and Authorities, the papers

2 and exhibits on file, and any oral argument this Court sees fit to allow at hearing on this matter.
3

DATED this ____ day of

4

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

5
6
7
8

, 2018.

By:
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
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JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
California Bar No. 235561
1212 Broadway, Suite 800
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503-910-9214
jaugustine@biologicaldiversity.org
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Attorneys for Intervenor Center for Biological Diversity
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1

NOTICE OF MOTION

2 TO:

ALL PARTIES AND COUNSEL OF RECORD:

3

Please take notice that the undersigned will bring the [PROPOSED] MOTION TO

4 DISMISS COMPLAINT FOR FAILURE TO STATE A CLAIM on for hearing before this
5 Court at the Eighth Judicial District Court, 200 Lewis Avenue, Las Vegas, Nevada 89155, on the
6 ____________ day of ________________, 2018, at __________ a.m./p.m. in Dept. XXIV or as
7 soon thereafter as counsel can be heard.
8

DATED this ___ day of _

9

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

10
11
12
13
14

________, 2018.

By:
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
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CENTER FOR BIOLOGICAL DIVERSITY
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jaugustine@biologicaldiversity.org
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1

MEMORANDUM OF POINTS AND AUTHORITIES

2 I.

INTRODUCTION

3

Bundy grazes cattle on the federal public lands at issue in this case, and has been doing so

4 illegally for decades. For two decades now as well, Bundy has raised legal claims like the one he
5 brings in the Complaint in this case in a misguided attempt to convert federal public lands that lie
6 within the borders of Nevada into State land, and thereby undo his long-standing violations of
7 federal law. Bundy’s legal arguments have been soundly rejected every time he has brought them.
8 In 1998, 2013, and 2017, the United States District Court for the District of Nevada rejected
9 Bundy’s legal theories, time and again explaining that the federal public lands in Nevada are indeed
10 the property of the United States. See Bundy I; Bundy II; Bundy III; see also U.S. v. Gardner, 107
11 F.3d 1314 (9th Cir. 1997). Undeterred by those rulings, Bundy, in this case, again asks a Court to
12 declare the federal public lands within Nevada as State lands. Because Bundy’s current lawsuit
13 does nothing more than rehash already rejected arguments, it should be dismissed with prejudice.
14

Specifically, Bundy’s first and third causes of action have already been litigated in federal

15 court, and the doctrine of issue preclusion bars him from asserting them again here. See Five Star
16 Capital at 1055. Further, Bundy’s attempt in his second cause of action to manufacture a new
17 claim must fail as well because the statutes he seeks to have the state of Nevada enforce were long
18 ago ruled invalid. U.S. v. Nye County, 920 F. Supp. at 1114. Consequently, pursuant to Rule
19 12(b)(5), Bundy’s entire Complaint should be dismissed for failure to state a claim upon which
20 relief can be granted.
21 II.

BACKGROUND

22

Bundy’s Complaint is the latest in a long line of cases to which he is a party against the

23 government. Bundy grazes livestock on approximately 160 acres of privately owned land, and
24 also, albeit illegally, upon approximately 300,000 acres of federal public land that is owned by the
25 People of the United States and managed by the federal Bureau of Land Management. Bundy
26 believes the federal government has no authority on these public lands and has scoffed at every
27 attempt by the federal government to hold him accountable for the costs and impacts of his illegal
28 grazing on federal public lands. Many times, Bundy has claimed in legal proceedings that the
-5[Proposed] Motion To Dismiss Complaint For Failure To State A Claim

1 federal public lands within the boundaries of Nevada do not belong to the People of the United
2 States, and instead belong to the State of Nevada. Each time, as discussed below, the courts have
3 rejected Bundy’s assertions, citing either to previous cases to which Bundy himself was a party, or
4 to cases that already raised and resolved the same issues.
5

A.

6

In 1998, the United States filed a Complaint seeking to prevent Bundy’s ongoing illegal

Bundy I

7 grazing of livestock on property owned by the United States. Bundy I, Exh. 1 at *1. Bundy
8 attempted to dismiss the government’s case, arguing that “the federal government cannot have
9 authority over lands ‘inside an admitted state.’” Id. at *12–13. The United States District Court of
10 the District of Nevada dismissed Bundy’s assertions and ruled that “federal lands located within
11 states are federal territories under federal jurisdiction,” and the “Bunkerville Allotment where
12 Bundy is grazing his livestock falls within the definition of ‘public lands’ administered by the
13 Secretary of the Interior through the BLM.” Id. at *13. The Court further explained that “[a]n
14 examination of the history of the lands in question further establishes federal ownership. . . . The
15 public lands in Nevada are the property of the United States because the United States has held title
16 to those public lands since 1848, when Mexico ceded the land to the United States.” Id. at *13–14.
17 The Court, in reaching its decision, cited to United States v. Gardner, 107 F.3d 1314 (9th Cir.
18 1997), discussed further below. Id. at *13–14.
19

B.

20

In 2012, the United States again filed a complaint against Bundy in order to prevent

Bundy II

21 Bundy’s ongoing unlawful grazing of livestock on federal land. Bundy II, Exh. 2 at *1. Despite
22 having lost on the same issue in 1998, Bundy attempted to oppose the government’s case “on the
23 ground that this court lacks jurisdiction because the United States does not own the public lands in
24 question.” Id. at *4. The federal district court easily rejected Bundy’s argument, explaining:
25
26
27
28

As this court previously ruled in [Bundy I], the public lands in Nevada are the
property of the United States because the United States has held title to those public
lands since 1848, when Mexico ceded the land to the United States. Moreover,
Bundy is incorrect in claiming that the Disclaimer Clause of the Nevada
Constitution carries no legal force, that the Property Clause of the United States
Constitution applies only to federal lands outside the borders of states, that the
United States’ exercise of ownership over federal lands violates the Equal Footing
-6[Proposed] Motion To Dismiss Complaint For Failure To State A Claim

1
2

Doctrine, that the United States is basing its authority to sanction Bundy for his
unauthorized use of federal lands on the Endangered Species Act as opposed to
trespass, and that Nevada’s “Open Range” statute excuses Bundy’s trespass.

3 Bundy II, Exh. 2 at *4–5 (internal citations and quotations omitted).
4

C.

5

Most recently, in Bundy III, the district court for the District of Nevada reviewed and cited

Bundy III

6 many of the above-discussed cases to come to the correct conclusion that Bundy’s public lands
7 arguments lacked any merit. Exh. 3.
8

In Bundy III, Bundy sought to dismiss a criminal indictment against him on the ground that

9 the federal district court lacked subject matter jurisdiction because the federal government does not
10 have any ownership interest in land within the State of Nevada, and that the federal public land is
11 instead “owned by the people of Nevada.” Exh. 3 at *8–9. Magistrate Judge Leen rejected
12 Bundy’s public lands arguments (id.), and her rejection was accepted in Chief Judge Navarro’s
13 subsequent adoption of Magistrate Judge Leen’s Report and Recommendation. Bundy III, Order
14 Accepting and Adopting Report and Recommendation, 2017 U.S. Dist. LEXIS 7525, at *1 (D.
15 Nev. Jan. 18, 2017) (attached hereto as Exhibit 4). In addition, Judge Navarro denied a Motion to
16 Reconsider brought by Bundy’s son Ryan Bundy, noting once again that “the land in question
17 belongs to the United States . . . .” Bundy III, Order Denying Motion to Reconsider, 2017 U.S.
18 Dist. LEXIS 152896, at *4 (Sep. 20, 2017) (attached hereto as Exhibit 5).
19

In his effort to dismiss the criminal indictment, Bundy asserted that the “Nevada State

20 Legislature has never consented to let the federal government own 85% of public land within
21 Nevada’s boundaries,” and that “the Nevada State Legislature . . . has expressly repudiated federal
22 ownership in a series of statutes declaring state ownership, control, and jurisdiction over all ‘public
23 lands’ within Nevada.” Bundy III, Exh. 3 at *10. Bundy further claimed that “even if the federal
24 government originally owned the land, the federal government only owned the land conditionally
25 as a matter of contract and title passed to the State of Nevada when that condition expired.” Id. at
26 *11.
27

Magistrate Judge Leen’s Report and Recommendation overwhelmingly rejected Bundy’s

28 arguments, explaining that “[f]or more than two decades, Mr. Bundy has argued that the federal
-7[Proposed] Motion To Dismiss Complaint For Failure To State A Claim

1 government does not have an ownership interest in any land in Nevada,” and that “this argument
2 has been soundly and consistently rejected by every court to consider the issue.” Bundy III, Exh. 3
3 at *23. Magistrate Judge Leen further explained that the court was “bound by, and required to
4 apply, controlling Supreme Court and Ninth Circuit precedent.” Id.
5

In ruling against Bundy, Magistrate Judge Leen cited to U.S. v. Gardner, 107 F.3d 1314

6 (9th Cir. 1997), which she explained “definitively resolved the question of ownership regarding the
7 federal public lands within Nevada.” Bundy III, Exh. 3 at *24. Magistrate Judge Leen bluntly
8 stated that “the courts have rejected [Bundy’s] arguments concerning federal ownership of lands
9 within Nevada,” id. at *26, and noted the following:
10
11
12
13
14

When Nevada was admitted to the Union in 1864, the United States retained
ownership of federal public lands within the state. Thus, the United States lawfully
owns and administers the federal public lands in Nevada. Nevada permanently
disclaimed all right and title to lands upon statehood. The United States’ ownership
of federal public lands does not violate equal protection or the privileges and
immunities of Nevada citizens. The equal footing doctrine and/or the equal
sovereignty doctrine do not give Nevada superior title to all lands within its
boundaries. The court is required to apply Gardner’s holdings, which remain
binding precedent. Three different federal district judges in this district so held in
Bundy I and Bundy II.

15
16 Id. at *26–27 (citing Gardner, 107 F.3d at 1318–19; U.S. v. Medenbach, 116 F.3d 487 (9th Cir.
17 1997) (unpublished); Nye Cty., 920 F. Supp. at 1114–17; Bundy I; Bundy II).
18

In addition, Magistrate Judge Leen pointed out “that the State of Nevada has agreed with

19 judicial interpretations regarding federal public lands within its borders.” Id. at *27. For example,
20 “[i]n Nye County, county officials argued that the United States did not own public lands within
21 Nevada . . . . Nye County’s position, similar to Cliven Bundy’s, was based on Nevada statutes
22 NRS 321.596–321.599, which declared ownership of and control and jurisdiction over all ‘public
23 lands’ within Nevada.” Id. The State of Nevada nonetheless “conceded that its statutory claim to
24 public lands within the state was ‘legally untenable,’” and, moreover, the Nye County Court
25 “concluded that Nevada’s statutory claim was unconstitutional and failed as a matter of law.” Id.
26 Magistrate Judge Leen thus found that the “Nye County decision clearly demonstrates the State of
27 Nevada’s legal position on this issue: the United States holds title to federal public lands in
28 Nevada.” Bundy III, Exh. 3 at *28–29. Moreover, “[t]he State of Nevada reaffirmed this position
-8[Proposed] Motion To Dismiss Complaint For Failure To State A Claim

1 in Gardner, filing an amicus brief . . . supporting the United States’ position.” Id. at *29. In short,
2 “Mr. Bundy’s position on the ownership and management of federal public lands in Nevada is not
3 only contrary to binding federal case law but it is also at odds with the State of Nevada’s position.”
4 Id.
5

In Bundy III, Bundy also presented an additional argument, not raised (and thus not

6 addressed) in Gardner, “that even if the federal government was at one point the absolute owner of
7 the land at issue, it transferred the lands to the State of Nevada on May 5, 1866, without reserving
8 to itself any public lands in the state.” Id. at *12. Magistrate Judge Leen disposed of Bundy’s
9 1866 Act claim as well. Id. at *29–35. Specifically, she found that the “plain language of the 1866
10 Act does not transfer title of the 1866 Land to the State of Nevada––it merely added the land to the
11 state boundaries.” Id. at *32. Magistrate Judge Leen concluded: “Bundy’s … personal
12 interpretations of the Constitution or subsequent congressional actions, including the 1866 Act, are
13 simply not supported by controlling law.” Id. at *35.
14

In her order approving and adopting Magistrate Judge Leen’s findings, Judge Navarro

15 wholeheartedly “agree[d] with the analysis and findings of Judge Leen. . . .” Bundy III, Exh. 4 at
16 *6. Judge Navarro further elaborated that “the Gardners and [Bundy] are actually making the same
17 argument, as both assert that ‘the unappropriated lands in the state of Nevada [are] not territory or
18 other property belonging to the United States,’” and then “agree[d] with Judge Leen that Gardner
19 dictates that the unappropriated public lands in Nevada are the property of the United States.” Id.
20 at *7–8 (emphasis added).1
21

D.

22

Although Bundy was not a party to Gardner, and therefore the case is not itself controlling

U.S. v. Gardner

23 with respect to issue preclusion, it is important as background because it is a case that (1) addresses
24 the same issues that Bundy raises, and (2) is oft cited to by cases that Bundy is a party to. Like
25 Bundy, the Gardners argued that grazing their livestock “without a permit does not constitute
26
1
Bundy III was ultimately dismissed on other grounds: Bundy III, 2018 U.S. Dist. LEXIS 18998
27 (D. Nev. Jan. 8, 2018).

28
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1 trespass because the federal government does not have title to the land on which the grazing took
2 place.” Gardner, 107 F.3d at 1317. “After Nevada became a state, Gardners argue, all of the
3 public lands within the state boundaries reverted to the state of Nevada.” Id.
4

The Ninth Circuit unequivocally rejected this argument, explaining that “Courts in the

5 United States have uniformly found that title to the land first passed to the United States through
6 the Treaty [of Guadalupe Hidalgo in 1848].” Id. (citing U.S. v. California, 436 U.S. 32, 34 n.3
7 (1978) (under the Treaty, “all nongranted lands previously held by the Government of Mexico
8 passed into the federal public domain”); Cappaert v. U.S., 426 U.S. 128, 131 (1976) (limestone
9 cavern located in Nevada is “situated on land owned by the United States since the Treaty of
10 Guadalupe Hidalgo in 1848”).
11

The Gardner Court further explained that the Gardners’ reliance “on a case dealing with

12 land acquired by the United States from the thirteen original states” was inapposite because “that
13 decision was based on the terms of the cessions of the land from Virginia and Georgia to the United
14 States,” whereas “[b]efore becoming a state . . . Nevada had no independent claim to sovereignty,
15 unlike the original thirteen states.” Id. at 1317–18. “Thus, as the United States has held title to the
16 unappropriated public lands in Nevada since Mexico ceded the land to the United States in 1848,
17 the land is the property of the United States.” Id.
18

The Gardner Court addressed an Equal Footing Doctrine argument as well. “[T]he

19 Supreme Court held that [under the Equal Footing Doctrine] the shores of and land beneath
20 navigable waters were reserved to the states, and were not granted by the Constitution to the federal
21 government.” Id. at 1318 (citing Pollard’s Lessee v. Hagan, 44 U.S. 212 (1845)). “However, the
22 Supreme Court has declined to extend the Equal Footing Doctrine to lands other than those
23 underneath navigable waters or waters affected by the ebb and flow of the tides.” Id. at 1319.
24 Moreover, “the purpose of the Equal Footing Doctrine is not to eradicate all diversity among states
25 but rather to establish equality among the states with regards to political standing and sovereignty.”
26 Id. “Therefore, the Equal Footing Doctrine would not operate, as Gardners argue, to give Nevada
27 title to the public lands within its boundaries.” Id.
28
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1

E.

2

Bundy brings three causes of action, all of which revolve around his long-standing, and oft-

The Instant Case

3 rejected, argument that Nevada, not the United States, owns the lands in question. For example, in
4 his first cause of action, Bundy asserts that he “is entitled to declaratory judgment that the lands
5 upon which he and his family have conducted its ranching . . . is property belonging to the People
6 of Nevada and its subdivision, Clark County . . . .” Bundy Complaint at 10. In his second cause of
7 action, Mr. Bundy asserts that he is “entitled to declaratory judgment that pursuant to the mandate
8 of the 1983 Nevada Constitution and N.R.S. §§ 321.596 - 321.599 the government of Nevada and
9 its subdivision, Clark County, is obligated to and owes to the Petitioner the duty to defend the
10 interests of the 1983 Nevada Constitution and the statutes of Nevada N.R.S. §§ 321.596 - 321.599
11 in claiming the public lands within the State as the property of Nevada and its subdivision, Clark
12 County.” Bundy Complaint at 12. The third cause of action asserts that “Nevada has a superior
13 claim to title and actual ownership of all of the public lands within Nevada and its subdivision,
14 Clark County,” and that Mr. Bundy “is entitled to an order quieting title to Nevada and its
15 subdivision, Clark County . . . .” Bundy Complaint at 13. In short, as he has done for decades,
16 Bundy seeks to make what are federal lands into state lands.
17 III.

LEGAL ARGUMENT

18

A.

Bundy’s First and Third Claims are Prohibited Under the “Issue Preclusion”
Doctrine

19
20

A plaintiff cannot litigate and lose in one court, and then re-litigate the same issues in

21 another court because he does not like the first outcome. Specifically, the Nevada Supreme Court
22 has ruled that “the following factors are necessary for application of issue preclusion: (1) the issue
23 decided in the prior litigation must be identical to the issue presented in the current action; (2) the
24 initial ruling must have been on the merits and have become final; (3) the party against whom the
25 judgment is asserted must have been a party or in privity with a party to the prior litigation; and (4)
26 the issue was actually and necessarily litigated. Five Star Capital, 124 Nev. at 1055. As discussed
27 below, Bundy’s first and third causes of action in his August 20, 2018, Complaint meet each of the
28 issue preclusion factors, and therefore, the Court should dismiss them both.
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1

The first cause of action presents issues that are identical to prior litigation because Bundy

2 once again asserts that the federal public lands within the boundaries of the State of Nevada do not
3 belong to the United States and instead are “property belonging to the People of Nevada and its
4 subdivision, Clark County . . . .” Bundy Complaint at 10. That issue was actually and necessarily
5 put to rest in Gardner, which formed the basis for denial of Bundy’s identical claims in Bundy I,
6 and then again in Bundy II, and then yet again in the order denying Bundy’s motion to dismiss the
7 criminal indictment against him in Bundy III.
8

In Bundy I, in 1998, Bundy asked the federal district court to address the issue of federal

9 control over public lands in Nevada. There, the court explicitly determined that the “Bunkerville
10 Allotment where Bundy is grazing his livestock falls within the definition of ‘public lands’
11 administered by the Secretary of the Interior through the BLM.” Bundy I, Exh. 1 at *13. That
12 court also explicitly determined that “[a]n examination of the history of the lands in question
13 further establishes federal ownership. [***] The public lands in Nevada are the property of the
14 United States because the United States has held title to those public lands since 1848, when
15 Mexico ceded the land to the United States.” Id. at *13–14.
16

Likewise, in 2012, in Bundy II, the federal district court rejected Bundy’s essentially

17 identical argument, noting that “[as this court previously ruled in [Bundy I], the public lands in
18 Nevada are the property of the United States . . . .” Exh. 2 at *4–5 (internal citations and
19 quotations omitted).
20

Finally, in Bundy III, Bundy yet again asserted that the federal public lands at issue are

21 “owned by the people of Nevada.” Bundy III, Exh. 3 at *8–9. Magistrate Judge Leen’s Report and
22 Recommendation made abundantly clear that Bundy’s arguments on this issue lacked any merit:
23 “For more than two decades, Mr. Bundy has argued that the federal government does not have an
24 ownership interest in any land in Nevada, [but] this argument has been soundly and consistently
25 rejected by every court to consider the issue.” Id. at *23. Magistrate Judge Leen also poignantly
26 noted that “Mr. Bundy’s position on the ownership and management of federal public lands in
27 Nevada is not only contrary to binding federal case law but it is also at odds with the State of
28 Nevada’s position.” Id. at *29.
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1

In Bundy III, Bundy also argued “that even if the federal government was at one point the

2 absolute owner of the land at issue, it transferred the lands to the State of Nevada on May 5, 1866,
3 without reserving to itself any public lands in the state.” Exh. 3 at *12. This argument appears in
4 Bundy’s Complaint in this case as well. Bundy Complaint at paragraph 12. Magistrate Judge Leen
5 rejected this position, bluntly explaining that “Bundy’s … personal interpretations of the
6 Constitution or subsequent congressional actions, including the 1866 Act, are simply not supported
7 by controlling law.” Bundy III, Exh. 3 at *35. In her order approving and adopting Magistrate
8 Judge Leen’s findings, Judge Navarro “agree[d] with the analysis and findings of Judge Leen. . . .”
9 Bundy III, Exh. 4 at *6.
10

Bundy’s repeatedly failed attempts to claim that the land in question belongs to the State of

11 Nevada and its subdivision, Clark County, have been finally resolved multiple times against
12 Bundy. Additionally, Bundy was not only a party to those cases, he was the party bringing the
13 motions that were decided by the Courts against him. Hence, Bundy’s first cause of action here
14 should be dismissed on the ground that it is precluded under the doctrine of issue preclusion.
15

The third cause of action also presents issues that are identical to the prior litigation for the

16 reasons just discussed. That is because the third cause of action is really no different than the first
17 cause of action with respect to the issues it raises. While the third cause of action seeks “quiet
18 title,” it nonetheless relies on the same legal argument that the federal public lands within the
19 boundaries of the State of Nevada do not belong to the United States and instead belong to the State
20 of Nevada. As stated in Mr. Bundy’s Complaint, the third cause of action asserts that “Nevada has
21 a superior claim to title and actual ownership of all of the public lands within Nevada and its
22 subdivision, Clark County….” Bundy Complaint at 13. Thus, because Bundy I, Bundy II, and
23 Bundy III already disposed of the issue of who has superior title to the lands in question in this
24 case, the third cause also meets the “issue preclusion” factors.
25

Accordingly, the first and third claims asserted in Mr. Bundy’s Complaint are barred and

26 must be dismissed as a matter of law.
27 / / /
28 / / /
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1

B.

Plaintiff’s Second Cause of Action Fails to State a Claim Because The Nevada
Statutes Relied Upon Are Invalid

2
3

In his second cause of action, Bundy asserts that “the government of Nevada and its

4 subdivision, Clark County, is obligated to and owes to the Petitioner the duty to defend the interests
5 of the 1983 Nevada Constitution and the statutes of Nevada N.R.S. §§ 321.596 - 321.599 in
6 claiming the public lands within the State as the property of Nevada and its subdivision, Clark
7 County.” Bundy Complaint at 12. Mr. Bundy fails to state a claim upon which relief can be
8 granted, however, because NRS 321.596–599 are invalid and preempted by federal law, and
9 moreover, as already discussed above, Nevada has no authority to claim ownership of all of the
10 lands within the external boundaries of the State of Nevada (as delineated by the 1983 Nevada
11 Constitutional amendment), and has acknowledged that the United States owns the federal public
12 lands at issue in this case.
13

These arguments were all disposed of previously in U.S. v. Nye County, where the federal

14 district court specifically ruled on the validity of NRS 321.596–599, concluding that “the statutory
15 claim is unsupported, unconstitutional, and fails as a matter of law.” 920 F. Supp. at 1114.
16 Because NRS 321.596–599 have been deemed unconstitutional and untenable, Bundy cannot
17 compel this Court to enforce them as against the State of Nevada or Clark County. Moreover, it is
18 notable that the State of Nevada itself has previously repudiated these statutes—as discussed in Nye
19 County, “while Nevada has statutorily claimed the public lands within Nye County, it now
20 concedes that this claim is constitutionally untenable.” Id.
21

In light of this reality, it is untenable for Bundy to seek an order compelling the State of

22 Nevada to now enforce these statutes on his behalf and for his benefit. Rather, this Court should
23 dismiss Bundy’s second cause of action because it cannot grant the relief he seeks.
24 / / /
25 / / /
26 / / /
27 / / /
28 / / /
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1 IV.

CONCLUSION

2

For the foregoing reasons, Intervenor Defendant the Center for Biological Diversity

3 respectfully requests that the Court dismiss Plaintiff’s Complaint in its entirety with prejudice.
4
5
6
7
8
9
10

DATED this ___ day of

, 2018
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
By:
CHRISTOPHER W. MIXSON, ESQ.
Nevada Bar No. 10685
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax: (702) 341-5300
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CENTER FOR BIOLOGICAL DIVERSITY
JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice to be submitted)
California Bar No. 235561
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503-910-9214
jaugustine@biologicaldiversity.org
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1
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day of

, 2018, a true and correct copy of

3 [PROPOSED] MOTION TO DISMISS COMPLAINT FOR FAILURE TO STATE A
4 CLAIM was served by electronically filing with the Clerk of the Court using the Wiznet Electronic
5 Service system and serving all parties with an email-address on record, pursuant to Administrative
6 Order 14-2 and Rule 9 of the N.E.F.C.R.
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Christie Rehfeld, An employee of Wolf, Rifkin,
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