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MOT 
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP 
CHRISTOPHER W. MIXSON, ESQ. 
Nevada Bar No. 10685 
3556 E. Russell Road, Second Floor 
Las Vegas, Nevada 89120 
(702) 341-5200/Fax: (702) 341-5300 
cmixson@wrslawyers.com 
 
CENTER FOR BIOLOGICAL DIVERSITY 
JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice) 
California Bar No. 235561 
1212 Broadway, Suite 800  
Oakland, CA 94612  
503-910-9214 
jaugustine@biologicaldiversity.org 
 
Attorneys for Defendant-Intervenor 
Center for Biological Diversity 
 

EIGHTH JUDICIAL DISTRICT COURT  
 

IN AND FOR CLARK COUNTY, STATE OF NEVADA 
 

CLIVEN BUNDY, an Individual, 
 

Plaintiff, 
 

vs. 
 
STATE OF NEVADA, ex rel, and CLARK 
COUNTY, a Subdivision of the State of 
Nevada; DOES I-X; and ROE 
CORPORATIONS XI-XX, 
 

Defendants, 
 
CENTER FOR BIOLOGICAL DIVERSITY, 
 

Defendant-Intervenor, 
 

 Case No. A-18-779718-C 
 
Dept. No.: XXIV 
 
 
 
MOTION OF CENTER FOR 
BIOLOGICAL DIVERSITY FOR 
JUDGMENT ON THE PLEADINGS 

 
Defendant-Intervenor the Center for Biological Diversity (the “Center”), by and through its 

attorneys, moves for judgment on the pleadings pursuant to Nev. R. Civ. P. 12.  At base, 

Plaintiff/Petitioner Cliven Bundy (“Bundy”) seeks to re-litigate settled law because he wishes to 

continue illegal livestock grazing on federal public lands.  Bundy’s wrongful effort was rejected in 

1998, and many times since then, and should be rejected once more by this Court.   

Judgment should be entered against Bundy as to all matters raised in his Complaint 

pursuant to Rules 12(c) and 12(h)(2) because the Complaint fails to state any claim upon which 
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relief can be granted.  Under Rule 12(c), “any party may move for judgment on the pleadings,” and 

under Rule 12(h)(2), the “defense of failure to state a claim upon which relief can be granted . . . 

may be made . . . by motion for judgment on the pleadings . . . .”  See also Duff v. Lewis, 114 Nev. 

564, 568 (1998) (“It is well established that a motion under NRCP 12(c) is designed to provide a 

means of disposing of cases when material facts are not in dispute and a judgment on the merits can 

be achieved by focusing on the content of the pleadings.” (internal citations and quotations 

omitted)); Clark Cnty. Sch. Dist. v. Richardson Constr., Inc., 123 Nev. 382, 395 (2007) (“NRCP 

12(h)(2) permits raising the NRCP 12(b)(5) defense of failure to state a claim upon which relief can 

be granted at the pleading stage, by a motion for judgment on the pleadings, or at trial on the 

merits.”); Mulder v. Nev., Case No. CF-1509016 Dept. No. 2, 2016 Nev. Dist. LEXIS 2952, *3 (7th 

Jud. Dist. Nov. 7, 2016) (“NRCP 12(h)(2) includes a ‘defense of failure to state a claim upon which 

relief can be granted.’ Thus, a defendant never waives any defense of failure to state a claim upon 

which relief can be granted . . . .”) 

Specifically, the Complaint’s first and third causes of action are both barred by the doctrine 

of issue preclusion because they are identical to issues previously unsuccessfully litigated by 

Bundy in prior actions.  See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1052 (2008) (“The 

doctrine provides that any issue that was actually and necessarily litigated in one action will be 

estopped from being relitigated in a subsequent suit.”) (quoting U. of Nev. v. Tarkanian, 110 Nev. 

581, 599, 879 P.2d 1180, 1191 (1994)).  Bundy has an exceptionally long history of unsuccessful 

attempts to gain control of federal public land through litigation that asserted the same stale and 

fringe legal theories he presents in the first and third causes of action in the Complaint.  See U.S. v. 

Bundy, Case No. CV-S-98-531, 1998 U.S. Dist. LEXIS 23835 (D. Nev. Nov. 3, 1998) (“Bundy I”), 

affirmed 178 F.3d 1301 (9th Cir. 1999) (attached hereto as Exhibit 1); U.S. v. Bundy, Case No. 

2:12-cv-0804, 2013 U.S. Dist. LEXIS 95294 (D. Nev. July 9, 2013) (“Bundy II”) (attached hereto 

as Exhibit 2); see also U.S. v. Bundy, Case No. 2:16-cv-00046, 2016 U.S. Dist. LEXIS 182437 (D. 

Nev. Dec. 20, 2016) (“Bundy III,” Magistrate Report and Recommendation) (attached hereto as 

Exhibit 3), dismissed on other grounds, 2018 U.S. Dist. LEXIS 18998 (D. Nev. Jan. 8, 2018). 

Additionally, Bundy’s second cause of action fails to state a claim because it seeks to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -3-  
Motion For Judgment On The Pleadings 

 

compel enforcement of Nevada statutes previously found by a court to be invalid.  See U.S. v. Nye 

County, 920 F. Supp. 1108, 1114 (D. Nev. 1996) (“[W]hile Nevada has statutorily claimed 

[ownership of] the [federal] public lands…, it now concedes that this claim is constitutionally 

untenable.  While this concession is tantamount to a consent to judgment, the court also concludes 

that the statutory claim is unsupported, unconstitutional, and fails as a matter of law.”).  Moreover, 

Bundy’s second cause of action is grounded in the same false premise as his first and third causes 

of action. 

 This motion is based on the following Memorandum of Points and Authorities, the papers 

and exhibits on file, and any oral argument this Court sees fit to allow at hearing on this matter. 

  DATED this 24th day of January, 2019. 

 

            CENTER FOR BIOLOGICAL DIVERSITY 

 

           By:   /s/  Justin Augustine          

      JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice) 

      California Bar No. 235561 

      1212 Broadway, Suite 800  

      Oakland, CA 94612  

      503-910-9214 

      jaugustine@biologicaldiversity.org 

 

      WOLF, RIFKIN, SHAPIRO,  

      SCHULMAN & RABKIN, LLP 
      CHRISTOPHER W. MIXSON, ESQ. 

      Nevada Bar No. 10685 

      3556 E. Russell Road, Second Floor 

      Las Vegas, Nevada 89120 

      (702) 341-5200/Fax: (702) 341-5300 

 

      Attorneys for Defendant-Intervenor 

      Center for Biological Diversity 
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NOTICE OF MOTION 

TO: ALL PARTIES AND COUNSEL OF RECORD: 

Please take notice that the undersigned will bring the MOTION OF CENTER FOR 

BIOLOGICAL DIVERSITY FOR JUDGMENT ON THE PLEADINGS on for hearing before 

this Court at the Eighth Judicial District Court, 200 Lewis Avenue, Las Vegas, Nevada 89155, on 

the ____________ day of ________________, 2019, at __________ a.m./p.m. in Dept. XXIV or as 

soon thereafter as counsel can be heard. 

  

DATED this 24th day of January, 2019. 

 

            CENTER FOR BIOLOGICAL DIVERSITY 

 

           By:   /s/  Justin Augustine          

      JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice) 

      California Bar No. 235561 

      1212 Broadway, Suite 800  

      Oakland, CA 94612  

      503-910-9214 

      jaugustine@biologicaldiversity.org 

 

      WOLF, RIFKIN, SHAPIRO,  

      SCHULMAN & RABKIN, LLP 
      CHRISTOPHER W. MIXSON, ESQ. 

      Nevada Bar No. 10685 

      3556 E. Russell Road, Second Floor 

      Las Vegas, Nevada 89120 

      (702) 341-5200/Fax: (702) 341-5300 

 

      Attorneys for Defendant-Intervenor 

      Center for Biological Diversity 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Bundy grazes cattle on the federal public lands at issue in this case, and has been doing so 

illegally for decades.  For two decades now as well, Bundy has raised legal claims like the one he 

brings in the Complaint in this case in a misguided attempt to convert federal public lands that lie 

within the borders of Nevada into State land, and thereby undo his long-standing violations of 

federal law.  Bundy’s legal arguments have been soundly rejected every time he has brought them.  

In 1998, 2013, and 2017, the United States District Court for the District of Nevada rejected 

Bundy’s legal theories, time and again explaining that the federal public lands in Nevada are indeed 

the property of the United States.  See Bundy I; Bundy II; Bundy III; see also U.S. v. Gardner, 107 

F.3d 1314 (9th Cir. 1997).  Undeterred by those rulings, Bundy, in this case, again asks a Court to 

declare the federal public lands within Nevada as State lands.  Because Bundy’s current lawsuit 

does nothing more than rehash already rejected arguments, it should be dismissed with prejudice. 

Specifically, Bundy’s first and third causes of action have already been litigated in federal 

court, and the doctrine of issue preclusion bars him from asserting them again here.  See Five Star 

Capital at 1055.  Further, Bundy’s attempt in his second cause of action to manufacture a new 

claim must fail as well because the statutes he seeks to have the state of Nevada enforce were long 

ago ruled invalid.  U.S. v. Nye County, 920 F. Supp. at 1114.  Consequently, pursuant to Rule 12(c) 

and 12(h)(2), Bundy’s entire Complaint should be dismissed for failure to state a claim upon which 

relief can be granted. 

II. BACKGROUND 

Bundy’s Complaint is the latest in a long line of cases to which he is a party against the 

government.  Bundy grazes livestock on approximately 160 acres of privately owned land, and 

also, albeit illegally, upon approximately 300,000 acres of federal public land that is owned by the 

People of the United States and managed by the federal Bureau of Land Management.  Bundy 

believes the federal government has no authority on these public lands and has scoffed at every 

attempt by the federal government to hold him accountable for the costs and impacts of his illegal 

grazing on federal public lands.  Many times, Bundy has claimed in legal proceedings that the 
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federal public lands within the boundaries of Nevada do not belong to the People of the United 

States, and instead belong to the State of Nevada.  Each time, as discussed below, the courts have 

rejected Bundy’s assertions, citing either to previous cases to which Bundy himself was a party, or 

to cases that already raised and resolved the same issues.   

A. Bundy I 

In 1998, the United States filed a Complaint seeking to prevent Bundy’s ongoing illegal 

grazing of livestock on property owned by the United States.  Bundy I, Exh. 1 at *1.  Bundy 

attempted to dismiss the government’s case, arguing that “the federal government cannot have 

authority over lands ‘inside an admitted state.’”  Id. at *12–13.  The United States District Court for 

the District of Nevada dismissed Bundy’s assertions and ruled that “federal lands located within 

states are federal territories under federal jurisdiction,” and the “Bunkerville Allotment where 

Bundy is grazing his livestock falls within the definition of ‘public lands’ administered by the 

Secretary of the Interior through the BLM.”  Id. at *13.  The Court further explained that “[a]n 

examination of the history of the lands in question further establishes federal ownership. . . .  The 

public lands in Nevada are the property of the United States because the United States has held title 

to those public lands since 1848, when Mexico ceded the land to the United States.”  Id. at *13–14.  

The Court, in reaching its decision, cited to United States v. Gardner, 107 F.3d 1314 (9th Cir. 

1997), discussed further below.  Id. at *13–14. 

B. Bundy II 

In 2012, the United States again filed a complaint against Bundy in order to prevent 

Bundy’s ongoing unlawful grazing of livestock on federal land.  Bundy II, Exh. 2 at *1.  Despite 

having lost on the same issue in 1998, Bundy attempted to oppose the government’s case “on the 

ground that this court lacks jurisdiction because the United States does not own the public lands in 

question.”  Id. at *4.  The federal district court easily rejected Bundy’s argument, explaining:  

As this court previously ruled in [Bundy I], the public lands in Nevada are the 
property of the United States because the United States has held title to those public 
lands since 1848, when Mexico ceded the land to the United States.  Moreover, 
Bundy is incorrect in claiming that the Disclaimer Clause of the Nevada 
Constitution carries no legal force, that the Property Clause of the United States 
Constitution applies only to federal lands outside the borders of states, that the 
United States’ exercise of ownership over federal lands violates the Equal Footing 
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Doctrine, that the United States is basing its authority to sanction Bundy for his 
unauthorized use of federal lands on the Endangered Species Act as opposed to 
trespass, and that Nevada’s “Open Range” statute excuses Bundy’s trespass.  

Bundy II, Exh. 2 at *4–5 (internal citations and quotations omitted). 

C. Bundy III 

Most recently, in Bundy III, the United States District Court for the District of Nevada 

reviewed and cited many of the above-discussed cases to come to the correct conclusion that 

Bundy’s public lands arguments lacked any merit.  Exh. 3.   

In Bundy III, Bundy sought to dismiss a criminal indictment against him on the ground that 

the federal district court lacked subject matter jurisdiction because the federal government does not 

have any ownership interest in land within the State of Nevada, and that the federal public land is 

instead “owned by the people of Nevada.”  Exh. 3 at *8–9.  Magistrate Judge Leen rejected 

Bundy’s public lands arguments (id.), and her rejection was accepted in Chief Judge Navarro’s 

subsequent adoption of Magistrate Judge Leen’s Report and Recommendation.  Bundy III, Order 

Accepting and Adopting Report and Recommendation, 2017 U.S. Dist. LEXIS 7525, at *1 (D. 

Nev. Jan. 18, 2017) (attached hereto as Exhibit 4).  In addition, Judge Navarro denied a Motion to 

Reconsider brought by Bundy’s son Ryan Bundy, noting once again that “the land in question 

belongs to the United States . . . .”  Bundy III, Order Denying Motion to Reconsider, 2017 U.S. 

Dist. LEXIS 152896, at *4 (Sep. 20, 2017) (attached hereto as Exhibit 5). 

In his effort to dismiss the criminal indictment, Bundy asserted that the “Nevada State 

Legislature has never consented to let the federal government own 85% of public land within 

Nevada’s boundaries,” and that “the Nevada State Legislature . . . has expressly repudiated federal 

ownership in a series of statutes declaring state ownership, control, and jurisdiction over all ‘public 

lands’ within Nevada.”  Bundy III, Exh. 3 at *10.  Bundy further claimed that “even if the federal 

government originally owned the land, the federal government only owned the land conditionally 

as a matter of contract and title passed to the State of Nevada when that condition expired.”  Id. at 

*11.   

Magistrate Judge Leen’s Report and Recommendation overwhelmingly rejected Bundy’s 

arguments, explaining that “[f]or more than two decades, Mr. Bundy has argued that the federal 
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government does not have an ownership interest in any land in Nevada,” and that “this argument 

has been soundly and consistently rejected by every court to consider the issue.”  Bundy III, Exh. 3 

at *23.  Magistrate Judge Leen further explained that the court was “bound by, and required to 

apply, controlling Supreme Court and Ninth Circuit precedent.”  Id.   

In ruling against Bundy, Magistrate Judge Leen cited to U.S. v. Gardner, 107 F.3d 1314 

(9th Cir. 1997), which she explained “definitively resolved the question of ownership regarding the 

federal public lands within Nevada.”  Bundy III, Exh. 3 at *24.  Magistrate Judge Leen bluntly 

stated that “the courts have rejected [Bundy’s] arguments concerning federal ownership of lands 

within Nevada,” id. at *26, and noted the following: 

When Nevada was admitted to the Union in 1864, the United States retained 
ownership of federal public lands within the state.  Thus, the United States lawfully 
owns and administers the federal public lands in Nevada.  Nevada permanently 
disclaimed all right and title to lands upon statehood.  The United States’ ownership 
of federal public lands does not violate equal protection or the privileges and 
immunities of Nevada citizens.  The equal footing doctrine and/or the equal 
sovereignty doctrine do not give Nevada superior title to all lands within its 
boundaries. The court is required to apply Gardner’s holdings, which remain 
binding precedent.  Three different federal district judges in this district so held in 
Bundy I and Bundy II. 

Id. at *26–27 (citing Gardner, 107 F.3d at 1318–19; U.S. v. Medenbach, 116 F.3d 487 (9th Cir. 

1997) (unpublished); Nye Cty., 920 F. Supp. at 1114–17; Bundy I; Bundy II). 

 In addition, Magistrate Judge Leen pointed out “that the State of Nevada has agreed with 

judicial interpretations regarding federal public lands within its borders.”  Id. at *27.  For example, 

“[i]n Nye County, county officials argued that the United States did not own public lands within 

Nevada . . . .  Nye County’s position, similar to Cliven Bundy’s, was based on Nevada statutes 

NRS 321.596–321.599, which declared ownership of and control and jurisdiction over all ‘public 

lands’ within Nevada.”  Id.  The State of Nevada nonetheless “conceded that its statutory claim to 

public lands within the state was ‘legally untenable,’” and, moreover, the Nye County Court 

“concluded that Nevada’s statutory claim was unconstitutional and failed as a matter of law.”  Id.  

Magistrate Judge Leen thus found that the “Nye County decision clearly demonstrates the State of 

Nevada’s legal position on this issue: the United States holds title to federal public lands in 

Nevada.”  Bundy III, Exh. 3 at *28–29.  Moreover, “[t]he State of Nevada reaffirmed this position 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -9-  
Motion For Judgment On The Pleadings 

 

in Gardner, filing an amicus brief . . . supporting the United States’ position.”  Id. at *29.  In short, 

“Mr. Bundy’s position on the ownership and management of federal public lands in Nevada is not 

only contrary to binding federal case law but it is also at odds with the State of Nevada’s position.”  

Id. 

In Bundy III, Bundy also presented an additional argument, not raised (and thus not 

addressed) in Gardner, “that even if the federal government was at one point the absolute owner of 

the land at issue, it transferred the lands to the State of Nevada on May 5, 1866, without reserving 

to itself any public lands in the state.”  Id. at *12.  Magistrate Judge Leen disposed of Bundy’s 

1866 Act claim as well.  Id. at *29–35.  Specifically, she found that the “plain language of the 1866 

Act does not transfer title of the 1866 Land to the State of Nevada––it merely added the land to the 

state boundaries.”  Id. at *32.  Magistrate Judge Leen concluded: “Bundy’s … personal 

interpretations of the Constitution or subsequent congressional actions, including the 1866 Act, are 

simply not supported by controlling law.”  Id. at *35. 

In her order approving and adopting Magistrate Judge Leen’s findings, Judge Navarro 

wholeheartedly “agree[d] with the analysis and findings of Judge Leen. . . .”  Bundy III, Exh. 4 at 

*6.  Judge Navarro further elaborated that “the Gardners and [Bundy] are actually making the same 

argument, as both assert that ‘the unappropriated lands in the state of Nevada [are] not territory or 

other property belonging to the United States,’” and then “agree[d] with Judge Leen that Gardner 

dictates that the unappropriated public lands in Nevada are the property of the United States.”  Id. 

at *7–8 (emphasis added).
1
 

D. U.S. v. Gardner 

Although Bundy was not a party to Gardner, and therefore the case is not itself controlling 

with respect to issue preclusion, it is important as background because it (1) addresses the same 

issues that Bundy raises, and (2) is oft cited to by cases that Bundy is a party to.  Like Bundy, the 

Gardners argued that grazing their livestock “without a permit does not constitute trespass because 

                                                 

1
 Bundy III was ultimately dismissed on other grounds: Bundy III, 2018 U.S. Dist. LEXIS 18998 

(D. Nev. Jan. 8, 2018). 
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the federal government does not have title to the land on which the grazing took place.”  Gardner, 

107 F.3d at 1317.  “After Nevada became a state, Gardners argue, all of the public lands within the 

state boundaries reverted to the state of Nevada.”  Id.   

The Ninth Circuit unequivocally rejected this argument, explaining that “Courts in the 

United States have uniformly found that title to the land first passed to the United States through 

the Treaty [of Guadalupe Hidalgo in 1848].”  Id. (citing U.S. v. California, 436 U.S. 32, 34 n.3 

(1978) (under the Treaty, “all nongranted lands previously held by the Government of Mexico 

passed into the federal public domain”); Cappaert v. U.S., 426 U.S. 128, 131 (1976) (limestone 

cavern located in Nevada is “situated on land owned by the United States since the Treaty of 

Guadalupe Hidalgo in 1848”). 

 The Gardner Court further explained that the Gardners’ reliance “on a case dealing with 

land acquired by the United States from the thirteen original states” was inapposite because “that 

decision was based on the terms of the cessions of the land from Virginia and Georgia to the United 

States,” whereas “[b]efore becoming a state . . . Nevada had no independent claim to sovereignty, 

unlike the original thirteen states.”  Id. at 1317–18.  “Thus, as the United States has held title to the 

unappropriated public lands in Nevada since Mexico ceded the land to the United States in 1848, 

the land is the property of the United States.”  Id.  

 The Gardner Court addressed an Equal Footing Doctrine argument as well.  “[T]he 

Supreme Court held that [under the Equal Footing Doctrine] the shores of and land beneath 

navigable waters were reserved to the states, and were not granted by the Constitution to the federal 

government.”  Id. at 1318 (citing Pollard’s Lessee v. Hagan, 44 U.S. 212 (1845)).  “However, the 

Supreme Court has declined to extend the Equal Footing Doctrine to lands other than those 

underneath navigable waters or waters affected by the ebb and flow of the tides.”  Id. at 1319.  

Moreover, “the purpose of the Equal Footing Doctrine is not to eradicate all diversity among states 

but rather to establish equality among the states with regards to political standing and sovereignty.” 

Id.  “Therefore, the Equal Footing Doctrine would not operate, as Gardners argue, to give Nevada 

title to the public lands within its boundaries.”  Id. 
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E. The Instant Case 

Bundy brings three causes of action, all of which revolve around his long-standing, and oft-

rejected, argument that Nevada, not the United States, owns the lands in question.  For example, in 

his first cause of action, Bundy asserts that he “is entitled to declaratory judgment that the lands 

upon which he and his family have conducted its ranching . . . is property belonging to the People 

of Nevada and its subdivision, Clark County . . . .”  Bundy Complaint at 10.  In his second cause of 

action, Mr. Bundy asserts that he is “entitled to declaratory judgment that pursuant to the mandate 

of the 1983 Nevada Constitution and N.R.S. §§ 321.596 - 321.599 the government of Nevada and 

its subdivision, Clark County, is obligated to and owes to the Petitioner the duty to defend the 

interests of the 1983 Nevada Constitution and the statutes of Nevada N.R.S. §§ 321.596 - 321.599 

in claiming the public lands within the State as the property of Nevada and its subdivision, Clark 

County.”  Bundy Complaint at 12.  The third cause of action asserts that “Nevada has a superior 

claim to title and actual ownership of all of the public lands within Nevada and its subdivision, 

Clark County,” and that Mr. Bundy “is entitled to an order quieting title to Nevada and its 

subdivision, Clark County . . . .”  Bundy Complaint at 13.  In short, as he has done for decades, 

Bundy seeks to make what are federal lands into state lands. 

III. LEGAL ARGUMENT 

A. Bundy’s First and Third Claims are Prohibited Under the “Issue Preclusion” 
Doctrine 

A plaintiff cannot litigate and lose in one court, and then re-litigate the same issues in 

another court because he does not like the first outcome.  Specifically, the Nevada Supreme Court 

has ruled that “the following factors are necessary for application of issue preclusion: (1) the issue 

decided in the prior litigation must be identical to the issue presented in the current action; (2) the 

initial ruling must have been on the merits and have become final; (3) the party against whom the 

judgment is asserted must have been a party or in privity with a party to the prior litigation; and (4) 

the issue was actually and necessarily litigated.  Five Star Capital, 124 Nev. at 1055.  As discussed 

below, Bundy’s first and third causes of action in his August 20, 2018, Complaint meet each of the 

issue preclusion factors, and therefore, the Court should dismiss them both.   
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The first cause of action presents issues that are identical to prior litigation because Bundy 

once again asserts that the federal public lands within the boundaries of the State of Nevada do not 

belong to the United States and instead are “property belonging to the People of Nevada and its 

subdivision, Clark County . . . .”  Bundy Complaint at 10.  That issue was actually and necessarily 

put to rest in Gardner, which formed the basis for denial of Bundy’s identical claims in Bundy I, 

and then again in Bundy II, and then yet again in the order denying Bundy’s motion to dismiss the 

criminal indictment against him in Bundy III.   

In Bundy I, in 1998, Bundy asked the federal district court to address the issue of federal 

control over public lands in Nevada.  There, the court explicitly determined that the “Bunkerville 

Allotment where Bundy is grazing his livestock falls within the definition of ‘public lands’ 

administered by the Secretary of the Interior through the BLM.”  Bundy I, Exh. 1 at *13.  That 

court also explicitly determined that “[a]n examination of the history of the lands in question 

further establishes federal ownership. [***]  The public lands in Nevada are the property of the 

United States because the United States has held title to those public lands since 1848, when 

Mexico ceded the land to the United States.”  Id. at *13–14.   

Likewise, in 2012, in Bundy II, the federal district court rejected Bundy’s essentially 

identical argument, noting that “[as this court previously ruled in Bundy I], the public lands in 

Nevada are the property of the United States  . . . .”  Exh. 2 at *4–5 (internal citations and 

quotations omitted). 

Finally, in Bundy III, Bundy yet again asserted that the federal public lands at issue are 

“owned by the people of Nevada.”  Bundy III, Exh. 3 at *8–9.  Magistrate Judge Leen’s Report and 

Recommendation made abundantly clear that Bundy’s arguments on this issue lacked any merit: 

“For more than two decades, Mr. Bundy has argued that the federal government does not have an 

ownership interest in any land in Nevada, [but] this argument has been soundly and consistently 

rejected by every court to consider the issue.”  Id. at *23.  Magistrate Judge Leen also poignantly 

noted that “Mr. Bundy’s position on the ownership and management of federal public lands in 

Nevada is not only contrary to binding federal case law but it is also at odds with the State of 

Nevada’s position.”  Id. at *29. 
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In Bundy III, Bundy also argued “that even if the federal government was at one point the 

absolute owner of the land at issue, it transferred the lands to the State of Nevada on May 5, 1866, 

without reserving to itself any public lands in the state.”  Exh. 3 at *12.  This argument appears in 

Bundy’s Complaint in this case as well.  Bundy Complaint at paragraph 12.  Magistrate Judge Leen 

rejected this position, bluntly explaining that “Bundy’s … personal interpretations of the 

Constitution or subsequent congressional actions, including the 1866 Act, are simply not supported 

by controlling law.”  Bundy III, Exh. 3 at *35.  In her order approving and adopting Magistrate 

Judge Leen’s findings, Judge Navarro “agree[d] with the analysis and findings of Judge Leen. . . .”  

Bundy III, Exh. 4 at *6. 

Bundy’s repeatedly failed attempts to claim that the land in question belongs to the State of 

Nevada and its subdivision, Clark County, have been finally resolved multiple times against 

Bundy.  Additionally, Bundy was not only a party to those cases, he was the party bringing the 

motions that were decided by the Courts against him.  Hence, Bundy’s first cause of action here 

should be dismissed on the ground that it is precluded under the doctrine of issue preclusion. 

 The third cause of action also presents issues that are identical to the prior litigation for the 

reasons just discussed.  That is because the third cause of action is really no different than the first 

cause of action with respect to the issues it raises.  While the third cause of action seeks “quiet 

title,” it nonetheless relies on the same legal argument that the federal public lands within the 

boundaries of the State of Nevada do not belong to the United States and instead belong to the State 

of Nevada.  As stated in Mr. Bundy’s Complaint, the third cause of action asserts that “Nevada has 

a superior claim to title and actual ownership of all of the public lands within Nevada and its 

subdivision, Clark County….”  Bundy Complaint at 13.  Thus, because Bundy I, Bundy II, and 

Bundy III already disposed of the issue of who has superior title to the lands in question in this 

case, the third cause also meets the “issue preclusion” factors. 

Accordingly, the first and third claims asserted in Bundy’s Complaint are barred and must 

be dismissed as a matter of law. 

/ / / 

/ / / 
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B. Plaintiff’s Second Cause of Action Fails to State a Claim Because The Nevada 
Statutes Relied Upon Are Invalid 

In his second cause of action, Bundy asserts that “the government of Nevada and its 

subdivision, Clark County, is obligated to and owes to the Petitioner the duty to defend the interests 

of the 1983 Nevada Constitution and the statutes of Nevada N.R.S. §§ 321.596 - 321.599 in 

claiming the public lands within the State as the property of Nevada and its subdivision, Clark 

County.”  Bundy Complaint at 12.  Mr. Bundy fails to state a claim upon which relief can be 

granted, however, because NRS 321.596–599 are invalid and preempted by federal law, and 

moreover, as already discussed above, Nevada has no authority to claim ownership of all of the 

lands within the external boundaries of the State of Nevada (as delineated by the 1983 Nevada 

Constitutional amendment), and has acknowledged that the United States owns the federal public 

lands at issue in this case. 

These arguments were all disposed of previously in U.S. v. Nye County, where the federal 

district court specifically ruled on the validity of NRS 321.596–599, concluding that “the statutory 

claim is unsupported, unconstitutional, and fails as a matter of law.”  920 F. Supp. at 1114.  

Because NRS 321.596–599 have been deemed unconstitutional and untenable, Bundy cannot 

compel this Court to enforce them as against the State of Nevada or Clark County.  Moreover, it is 

notable that the State of Nevada itself has previously repudiated these statutes—as discussed in Nye 

County, “while Nevada has statutorily claimed the public lands within Nye County, it now 

concedes that this claim is constitutionally untenable.”  Id.    

In light of this reality, it is untenable for Bundy to seek an order compelling the State of 

Nevada to now enforce these statutes on his behalf and for his benefit.  Rather, this Court should 

dismiss Bundy’s second cause of action because it cannot grant the relief he seeks. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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IV. CONCLUSION 

For the foregoing reasons, Defendant-Intervenor the Center for Biological Diversity 

respectfully requests that the Court dismiss Plaintiff’s Complaint in its entirety with prejudice 

and/or enter judgment against Plaintiff as to each and every claim asserted in his Complaint. 

 DATED this 24th day of January, 2019. 

 

            CENTER FOR BIOLOGICAL DIVERSITY 

 

           By:   /s/  Justin Augustine          

      JUSTIN AUGUSTINE, ESQ. (Pro Hac Vice) 

      California Bar No. 235561 

      1212 Broadway, Suite 800  

      Oakland, CA 94612  

      503-910-9214 

      jaugustine@biologicaldiversity.org 

 

      WOLF, RIFKIN, SHAPIRO,  

      SCHULMAN & RABKIN, LLP 
      CHRISTOPHER W. MIXSON, ESQ. 

      Nevada Bar No. 10685 

      3556 E. Russell Road, Second Floor 

      Las Vegas, Nevada 89120 

      (702) 341-5200/Fax: (702) 341-5300 

 

      Attorneys for Defendant-Intervenor 

      Center for Biological Diversity 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 24th day of January, 2019, a true and correct copy of MOTION 

OF CENTER FOR BIOLOGICAL DIVERSITY FOR JUDGMENT ON THE PLEADINGS 

was served by electronically filing with the Clerk of the Court using the Odyssey Electronic Filing 

and Service system and serving all parties with an email address on record, pursuant to 

Administrative Order 14-2 and Rule 9 of the N.E.F.C.R. 

By: /s/  Christie Rehfeld 

 Christie Rehfeld, An employee of Wolf, Rifkin, 
Shapiro, Schulman and Rabkin LLP 

 



 

 

EXHIBIT “1” 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “1” 

















 

 

EXHIBIT “2” 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “2” 









EXHIBIT “3”

EXHIBIT “3”



























EXHIBIT “4”

EXHIBIT “4”













EXHIBIT “5”

EXHIBIT “5”








