ONY
-ﬁ/ CENTER for BIOLOGICAL DIVERSITY

Via Electronic and Certified Mail
May 28, 2026

Lee Zeldin, Administrator
Environmental Protection Agency
Mail code: 1101A

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
Zeldin.Lee@epa.gov

RE: Notice of Intent to Sue for Failure to Perform Mandatory Duties under Section 304(a)
of the Clean Water Act Relating to Issuing Water Quality Criteria for Atrazine

Dear Mr. Zeldin:

Atrazine is poisoning America. While more than 60 countries have banned the herbicide
outright as too dangerous, over 70 million pounds of atrazine are used annually in America,
contaminating thousands of watersheds nationwide and inflicting widespread harm to aquatic life
and human health.!

Atrazine threatens public health. Atrazine is found in drinking water supplies in 36 states
affecting approximately 40 million Americans.? Atrazine is a well-recognized endocrine
disruptor—affecting the hormonal cycles of males and females—Ilinked to changes in menstrual
cycles and fertility, and also birth defects.? Atrazine has been classified as a “probable human
carcinogen” by the International Agency for Research on Cancer.* Atrazine also poisons
wildlife. The Environmental Protection Agency (“EPA”) itself recognizes that atrazine harms
over 1,000 Endangered Species.> Atrazine effects on amphibians are so severe that it leads to
“chemical castration” of males.®

This letter provides notice that the Center for Biological Diversity, the Center for
Environmental Health, and Pesticide Action & Agroecology Network (collectively, “Public
Interest Groups™) intend to file suit pursuant to the Clean Water Act (“CWA”), 33 U.S.C. §
1365(a)(2), against the U.S. Environmental Protection Agency and you, in your official capacity
as Administrator (collectively, “EPA”), for failing to perform nondiscretionary duties required
by the CWA. Specifically, the Public Interest Groups allege that EPA has violated its mandatory

' PAN International 2024; U.S. Geological Survey 2024.

2 Environmental Working Group, “EWG Tap Water Database: Contaminant, Atrazine.”
3 Conley 2025.

4TARC 2025; EHSRC 2025.

5 U.S. Environmental Protection Agency, 2021.

¢ Hayes 2010.



obligations under CWA section 304(a), 33 U.S.C. § 1314(a), to issue water quality criteria for
atrazine. 33 U.S.C. § 1365(b)(2); 40 C.F.R. §§ 135.2(b),135.3(b).

Map of Harmful Atrazine Water Levels in the U.S.
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Watersheds that Exceed the EPA Level of Concern for Atrazine’

Atrazine’s widespread pollution—at levels that exceed EPA’s own levels of concern—
justifies immediate action, yet EPA has stalled progress for over 25 years since it first initiated

the process to set water quality criteria in 1999. 64 Fed. Reg. 58409 (Oct. 29, 1999). EPA must
act now.

I Atrazine is unquestionably harmful.

Atrazine is a chlorotriazine herbicide used as an active ingredient in pesticides that kill
plants by inhibiting photosynthesis. Atrazine is registered for use on several agricultural crops,
with the highest use on field corn, sweet corn, sorghum, and sugarcane. Atrazine’s use has

contaminated waterbodies, leading to widespread exposure that poses threats to ecosystems and
human health.

7U.S. Environmental Protection Agency, Dec. 5, 2024, https://www.regulations.gov/document/EPA-HQ-OPP-2013-
0266-2137




a. Atrazine harms aquatic life.

Generally, atrazine varies from slightly to highly toxic to animals and can cause
mortality, impairment to animals’ growth and reproduction, and indirect harm from negative
ecosystem impacts. Researchers have found a consistent pattern of additive and synergistic
toxicity when organisms are exposed to atrazine in mixtures with other chemicals. A recent
meta-analysis of 107 datasets concluded atrazine exposure is associated with increased animal
mortality, with amphibians, fish, mollusks, insects, and nematodes among the most sensitive
groups; animals in larval and juvenile stages showed greater susceptibility; commercial and pure
formulations resulted in high mortality rates; and atrazine and other pesticides had synergistic
effects that increased the risk of mortality.®

Multiple studies found atrazine has a devastating effect on amphibians. One study found
that chronic atrazine exposure in adult male frogs caused chemical castration and complete
feminization.” Another study showed that atrazine caused immunosuppression in tadpoles and
was the strongest predictor of larval trematodes, a parasitic flatworm.'® Another study found
atrazine slowed growth of American toad tadpoles.!! Other studies have found non-lethal but
deleterious effects on growth, gonadal development, liver health, and survival even at sub-
chronic exposure levels. '

Atrazine’s damaging effects extend beyond amphibians. A recent review found a range of
biochemical, physiological, behavioral, and genetic alterations in fish, even at concentrations
deemed environmentally relevant.'* One study found a month-long exposure to low atrazine
concentrations caused oxidative stress, liver and testis histological damage, and altered thyroid
hormone ratio.!* Some recent studies have found that atrazine can have transgenerational effects,
sometimes not manifesting until a generation after initial exposure.'> Similar effects were also
found in invertebrates, like crayfish and mussels. '° Its accumulated presence in aquatic
ecosystems has led to widespread, ecosystem-level harm.!”

Finally, given its use as a photosynthesis-inhibiting herbicide, atrazine’s effect on plant
life is unsurprising but no less devastating. One study found atrazine inhibited photosynthesis
and altered defense responses in the marine aquatic primary producers.'® Another study affirmed
the additive and synergistic effects for such producers, noting impaired photosynthesis, energy
supply, biomass, and nutritional value.!® Another study found that atrazine even disrupts microbe
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community composition, the cornerstone for many ecosystem processes in aquatic systems. 2’
Finally, one study directly connected atrazine’s harmful effect on aquatic plants to other animals
in the ecosystem because it alters the nutritional quality of this resource for primary consumers.>!

b. Atrazine harms human health.

Atrazine has been repeatedly linked to a range of human health impacts.?? Atrazine has
been classified as a “probable human carcinogen” by the International Agency for Research on
Cancer.”® There are associations with atrazine use and aggressive prostate cancer and Non-
Hodgkin lymphoma among those diagnosed at younger ages and with cancers of the pharynx and
kidney, and soft tissue cancers were observed in lagged analyses.?* There is also a significant
exposure-response association between atrazine use and risk of renal cell carcinoma in lagged
analysis.”> Women previously exposed to triazines showed a significant relative risk of
increased ovarian cancer.

Atrazine is widely recognized as an endocrine disruptor, meaning it can interfere with the
hormones regulating development and reproduction, causing birth defects, reproductive tumors,
and weight loss in amphibians as well as humans.?’ A range of studies have demonstrated that
atrazine has been linked to irregular estrogen levels and menstrual cycles, testosterone
production, abnormal birth weight and timing, and unexplained infertility.?3

The research on the dangers of atrazine to environmental and human health are well
known and well researched. Included in this notice are additional studies, listed in the references
below, providing a portion of the scientific and public research documenting the harm of
atrazine.

I1. EPA’s atrazine water quality criteria have been in arrested development for
over two decades.

EPA notified the public it was beginning the process of developing atrazine water quality
criteria over 25 years ago. EPA began developing aquatic life criteria for atrazine in 1999. See 64
Fed. Reg. 58409 (Oct. 29, 1999). Two years later, EPA published draft aquatic life criteria for
atrazine and solicited comments on these criteria. See 66 Fed. Reg. 49186 (Sept. 26, 2001)
(2001 Draft Criteria”); see also 66 Fed. Reg. 60211 (Dec. 3, 2001) (extending comment period
by 60 days). Two years after that, EPA published revised draft aquatic life criteria for atrazine

20 Pratt et al. 2008.
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and again solicited comments.? See 68 Fed. Reg. 63092 (Nov. 7, 2003) (“2003 Draft Criteria”).
Two years after that, EPA indicated it was developing human health criteria for atrazine. See 70
Fed. Reg. 60078 (Oct. 14, 2005).

EPA acknowledged “concerns” about atrazine, an herbicide used “throughout the U.S. for
control of weeds in agricultural crops.” 2003 Draft Criteria at 63094. EPA noted the many ways
atrazine may contaminate the environment, both in its application as an herbicide but also from
“industrial manufacture, distribution releases, precipitation, field runoff, and drift.” /d. Because
of its chemical properties, including its “resistan[ce] to natural degradation in water,” EPA noted
“potential risks posed by exposure of aquatic organisms to it.” /d. Both the 2001 and 2003 Draft
Criteria contained quantitative concentrations for both acute and chronic exposure for freshwater
and saltwater environments. /d. In soliciting comments for a second (and apparently final) time,
EPA sought only narrow advice concerning use of one model and its applicability to both fresh
and saltwater aquatic life, implying that its criteria were nearing its final form. /d. at 63095.

But since then, no further action has been taken on developing and/or finalizing any
criteria for atrazine.>® In the intervening 23 years, atrazine is still used, still contaminates the
environment, and still poses grave threats to humans and aquatic life. While the docket of EPA’s
rulemaking inexplicably went cold in 2003, the risks of atrazine endure, and the need for EPA to
develop criteria to ensure these risks are addressed is more pressing than ever.

III. The CWA requires EPA to set baseline recommendations for pesticides like
atrazine.

a. Water quality standards are one of the foundations of the CWA.

Congress adopted the CWA in 1972 “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The CWA prohibits the
discharge of pollutants to waters absent an authorization under the Act. 33 U.S.C. § 1311(a).
Authorizations to discharge pollutants from point sources to navigable waters are issued under
the National Pollutant Discharge Elimination System (NPDES), which, along with other
activities authorized by CWA, must ensure that water quality standards are not violated. 33
U.S.C. § 1311(b)(1)(C).

“Water quality standards are provisions of State or Federal law which consist of a
designated use or uses for the waters of the United States and water quality criteria for such
waters based upon such uses. Water quality standards are to protect the public health or welfare,
enhance the quality of water and serve the purposes of the Act.” 30 C.F.R. § 131(3)(i). “Such
standards serve the dual purposes of establishing the water quality goals for a specific water
body and serve as the regulatory basis for the establishment of water-quality-based treatment
controls and strategies beyond the technology-based levels of treatment” also required by the

2 Concurrent with EPA Office of Water’s release of the 2003 Draft Criteria, EPA’s Office of Pesticide Programs
published its risk assessment for atrazine, in compliance with EPA’s distinct obligations under FIFRA. 2003 Draft
Criteria at 63094

30EPA’s CWA failures extend beyond atrazine. Of the hundreds of pesticides listed under FIFRA, only a handful
have recommended criteria.



CWA. 40 C.F.R. § 131.2. The CWA put states in the driver’s seat by requiring them to set and
regularly update water quality standards, which articulate the goals necessary to protect the uses
of waterbodies and serve as a backstop against deterioration.

Water quality standards also serve as a target for CWA restoration activities such as total
maximum daily loads (TMDLs). CWA section 303 requires states to identify waterbodies that
fail to attain water quality standards and TMDLs must be developed and implemented for these
waters. A TMDL represents the maximum amount of pollutant loading that a waterbody can
receive from all combined sources without exceeding applicable water quality standards,
sometimes described as the “pollution budget.” From this information, opportunities for reducing
excessive loads can be identified and implemented, individual contributions can be capped, and
additional loading prevented. TMDL-derived effluent limitations on pollutants of concern must
be included in NPDES permits. TMDLs are also a primary mechanism for development and
implementation of controls on nonpoint source pollution (unregulated by NPDES permits).

Water quality standards form a key legal basis for controlling pollutants entering the
waters of the United States. Because ensuring that waterbodies are of sufficient quality to
support designated aquatic life uses (e.g., fish and shellfish spawning and rearing) is crucial to
the protection of threatened and endangered aquatic species, water quality standards have far
reaching impacts, serving a critical role in the state and federal obligations under other statutes
such as the Endangered Species Act.’!

b. EPA plays a crucial role in how states develop these standards.

While states ultimately set the water quality standards, Congress required EPA to set
baseline criteria to inform state decision-making. Under section 304(a), EPA “shall publish][,]”
and from time-to-time revise, criteria for water quality that must reflect the latest scientific
knowledge. 33 U.S.C. § 1314(a). EPA’s section 304(a) national criteria recommendations
(“304(a) criteria”) provide quantitative concentrations of levels and/or qualitative measures of
pollutants that, if not exceeded, will generally ensure adequate water quality for protection of a
designated use. 40 C.F.R. § 131.11(b). 304(a) criteria for a particular pollutant are typically
established based on 1) human health protection, 2) recreational use standards, and 3) protection
of aquatic life, as well as other common designated waterbody uses.

States rely on 304(a) criteria. They must adopt numeric criteria for all toxic pollutants
listed under section 307(a)(1) for which EPA has published 304(a) criteria. 33 U.S.C. §
1313(c)(2)(B). They must review, establish, and revise water quality standards in light of these
criteria, 40 C.F.R. §§ 131.11(b)(1), 131.4(a), and consider any new or revised criteria
promulgated by EPA every three years. 40 C.F.R. § 131.20. States must either “adopt new or
revised criteria for parameters for which EPA has published new or updated Section 304(a)
criteria recommendations,” or provide an explanation to EPA that meets statutory and regulatory
criteria for declining to adopt the recommended criteria. /d.; 33 U.S.C. § 1313(c¢).

31 304(a) criteria are also used for other regulatory purposes. For example, EPA uses these recommendations to
establish cleanup requirements for contaminated sites under the Comprehensive Environmental Response,
Compensation and Liability Act. See 42 U.S.C. § 9621(d)(2)(A); 40 C.F.R. § 300.430(e)(2)(I)(E).



EPA has procedures for developing and publishing 304(a) criteria. EPA uses its
Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of Aquatic
Organisms and Their Uses (1985) (“Aquatic Life Guidelines™) to derive 304(a) criteria to protect
aquatic life from the effects of toxic pollutants. EPA Office of Water, Water Quality Standards
Handbook Chapter 3: Water Quality Criteria, Pub. EPA 823 B 17 001, at 14 (2017).%? The
Aquatic Life Guidelines provide suggestions for the development, selection, and consideration of
scientific data to inform the derivation of aquatic life water quality criteria, as well as options
and factors for consideration in the expression of such criteria. Expression of criteria comprises
magnitude (e.g., pollutant concentration limitation in water, usually a maximum concentration),
frequency (e.g., how often the magnitude limit may be exceeded), and duration (how often the
magnitude limit may be exceeded). EPA also has established procedures for how to derive these
criteria for human health. See 65 Fed. Reg. 66444 (Nov. 3, 2000).

EPA has discretion on the methods used to develop 304(a) criteria. Because it is not
feasible for EPA to conduct its own field tests, the Aquatic Life Guidelines set forth suggestions
for collection, review, and analysis of “appropriate” data and exclusion of “questionable” data.
Aquatic Life Guidelines at 11-14. For instance, the Aquatic Life Guidelines indicate that the
development of aquatic life criteria be based on EPA’s discretionary selections of data
concerning toxicity tests conducted on sets of various categories of test species. /d. at 12—13.
Such criteria should be numeric unless numeric criteria cannot be developed. 40 C.F.R. §
131.11(b). Once EPA promulgates draft section 304(a) criteria, the public and other government
entities have an opportunity to comment.

However, EPA’s discretion is not unfettered. While EPA has leeway on the form the
recommended criteria take, and when they should be revised, it must promulgate them in the first
place. 33 U.S.C. § 1314(a)(1) (“shall publish”). As EPA acknowledged, section 304(a) “requires
EPA to develop and publish, and from time to time revise, criteria for water accurately reflecting
the latest scientific knowledge.” 2003 Draft Criteria at 63094 (emphasis added). Courts have
long understood the task of promulgating 304(a) criteria to be mandatory. See Mississippi
Commission on Natural Resources v. Costle, 625 F.2d 1269, 1273 (5th Cir. 1980) (“[O]ne of
EPA’s duties under the amendments is to develop and publish ‘criteria for water quality
accurately reflecting the latest scientific knowledge.”); American Paper Institute, Inc. v. EPA,
996 F.2d 346, 349 (D.C. Cir. 1993) (noting promulgation is “required by the CWA”).

Ultimately, Congress required EPA to promulgate 304(a) criteria because of their
informational value to states and potential application as binding regulation on those states if
they fail to perform their own duties to create adequate standards.>”

32 The Guidelines themselves set forth antiquated and obsolete methods for assessing impacts to aquatic organisms
from water pollutants, do not account for real world exposure scenarios, set under-protective water quality criteria,
and should be updated.

33 Other similarly worded provisions in section 304 have also been understood to be mandatory. See Our Children’s
Earth Foundation v. EPA, 527 F.3d 842, 848-50 (9th Cir. 2008) (discussion of “shall” provisions in sections 304(b)
and 304(m)); Maier v. EPA4, 114 F.3d 1032, 1041 (10th Cir. 1997) (comparing mandatory language in section 304(b)
with discretionary language in 304(d)).



c. If EPA does not perform this mandatory duty, the Public Interest Groups will sue.

While the Public Interest Groups urge EPA to address this lapse of its own volition and
issue recommended aquatic life and human health criteria for atrazine, the Public Interest Groups
are prepared to sue to force EPA to do so.

Section 505 of the CWA authorizes citizen suits “against the Administrator where there is
alleged a failure of the Administrator to perform any act or duty under this chapter which is not
discretionary[.]” 33 U.S.C. § 1365(a)(2). District courts have jurisdiction to “order the
Administrator to perform such act or duty[.]” Id. EPA’s failure to promulgate criteria for atrazine
violates the nondiscretionary command of section 304(a)(1). 33 U.S.C. § 1314(a)(1) (“shall
publish™).

Alternatively, were EPA to claim that its two-decade silence on developing criteria for
atrazine constitutes a delay rather than a failure to perform a nondiscretionary duty within the
meaning of CWA section 505(b)(2), the Public Interest Groups will sue under the Administrative
Procedure Act (“APA”). Pursuant to the APA, a reviewing court “shall compel agency action
unlawfully withheld or unreasonably delayed.” 5 U.S.C. § 706(1). “Agency action” includes
“actions directly or indirectly causing modifications to the land, water, or air.” 50 C.F.R. §
402.02(d). The APA requires that all federal agencies address matters “within a reasonable
time,” and “[w]ith due regard for the convenience and necessity of the parties or their
representatives.” 5 U.S.C. § 555(b). Where an agency action is unreasonably delayed the court
shall compel the agency to act in a reasonable time. 5 U.S.C. § 706(1). More than two decades is
an unreasonable, unlawful delay, and one that has come at great cost to humans and aquatic life
across the country.

The Public Interest Groups would prefer to resolve this dispute short of litigation and is
willing to discuss a settlement framework that would resolve the claims alleged herein to the
mutual benefit of all parties. If EPA is interested in discussing settlement, the Public Interest
Groups encourages EPA to contact the undersigned counsel.

Iv. Persons Giving Notice and Representing Attorneys

Pursuant to 40 C.F.R. § 135.3(b), the names, addresses, and telephone numbers of the
parties giving notice are:

Center for Biological Diversity
P.O.Box 710

Tucson, AZ 85702-0710

Tel: (520) 623-5252

The Center for Biological Diversity is a non-profit organization that utilizes science, the law, and
creative media to protect the lands, waters and climate that species need to survive a future for all
species, great and small, that are hovering on the brink of extinction.



Center for Environmental Health
2201 Broadway, Suite 508
Oakland, CA 94612

Tel: (510) 655-3900

The Center for Environmental Health is a national non-profit organization headquartered in
Oakland, California, dedicated to protecting the public from environmental and public health
hazards, including harmful chemicals in air, food, water, and in everyday products.

Pesticide Action & Agroecology Network
1585 62nd Street # 8130

Emeryville, CA 94608

Tel: (510) 788-9020

Pesticide Action & Agroecology Network’s (PAN) mission is to end reliance on hazardous
pesticides and achieve health, resilience and justice in food and farming.

You are requested to contact the Public Interest Groups through its undersigned attorneys
as follows:

Allison LaPlante

Senior Attorney, Environmental Health Program
Center for Biological Diversity

P.O. Box 11374

Portland, OR 97211-0374

(503) 980-3408
alaplante@biologicaldiversity.org

Jonathan Evans

Environmental Health Legal Director and Senior Attorney
Center for Biological Diversity

2100 Franklin St., Suite 375

Oakland, CA 94612

(213) 598-1466

jevans@biologicaldiversity.org

V. Conclusion

Despite EPA’s initial steps two decades ago, there are currently no water quality criteria
for atrazine. In the absence of this information, states are left in the dark, unable to set standards
that reflect the scientific knowledge from EPA. In the two decades since EPA abandoned this
duty, the science has only become clearer, the harm to communities has continued unabated, and
the need for EPA’s guidance remains urgent. EPA must act immediately.

/1
/1



Sincerely,

Allison LaPlante, Senior Attorney

Jonathan Evans, Environmental Health Legal Director
& Senior Attorney

Center for Biological Diversity

CC:

Todd Blanche, Acting Attorney General
United States Department of Justice
950 Pennsylvania Avenue N.W.
Washington, DC 20530
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