
 

 

January 15, 2019 
 

VIA EMAIL AND CERTIFIED MAIL 
 
David Bernhardt                     
Acting Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C.  20240 
 
Margaret Everson 
Acting Director 
U.S. Fish and Wildlife Service 
1849 C Street, N.W. 
Washington, D.C.  20240 
 
Gary Frazer 
Assistant Director for Endangered Species 
U.S. Fish and Wildlife Service 
1849 C Street, N.W. 
Washington, D.C.  20240 
 
RE: Sixty-day notice of violations of the Endangered Species Act 
 
Dear Acting Secretary Bernhardt: 
 
This letter serves as a 60-day notice of intent to sue the Secretary and U.S. Fish and 
Wildlife Service (“Service”) from the Center for Biological Diversity, Noah Greenwald 
and other interested parties for continuing to delay protection for nine species currently 
considered warranted but precluded for listing (“candidate species”) despite failing to 
make expeditious progress in listing of species. The Secretary is further in violation of 
the Endangered Species Act (“ESA”) for failing to issue resubmitted petition findings for 
the nine candidate species as required by 16 U.S.C. § 1533(b)(3)(C)(i). This letter is 
being provided to you pursuant to the 60-day notice requirement of the citizen suit 
provision of the ESA.  Id. § 1540(g)(2)(C). 
 
Table 1. Nine species for which FWS has unlawfully delayed protection.   

Species Name Scientific 

Listing 
Priority 
Number Range 

Hermes copper butterfly Lycaena hermes 5 CA 

Marrón bacora Solanum conocarpum 2 VI 



                    

 

Sierra Nevada red fox Vulpes vulpes necator 3 CA, OR 

red tree vole (North Coast population) Arborimus longicaudus 9 OR 

gopher tortoise (eastern population) Goplerus pofulrems 8 
AL, FL, 
GA, SC 

Berry Cave Salamander 
Gyrinophilus 
gulolineatus 8 TN 

magnificent Ramshorn Snail Planorbella magnifica 2 NC 

Puerto Rico harlequin butterfly Atlantea tulita 2 PR 
longfin smelt (San Francisco Bay-Delta 
population) Spirinchus thaleichthys 3 CA 

 
The ESA allows the Secretary to find that listing of a species is warranted but 
precluded only if certain criteria are met, including: 
 
 (I) the immediate proposal and timely promulgation of a final regulation 
implementing  the petitioned action . . . is precluded by pending proposals to 
determine whether any  species is an endangered species or a threatened species, 
and 
 
 (II) expeditious progress is being made to add qualified species to either of the 
lists  published under subsection (c) and to remove from such lists species for which 
the  protections of the Act are no longer necessary Id. § 1533 4(b)(3)(B) 
 
To date, the Trump administration has listed only 16 species, the lowest rate for the 
first two years of a presidency since the Reagan administration.  In 2016, FWS 
developed a workplan to address a backlog of more than 500 species awaiting listing 
determinations, including the nine candidate species included in this notice.  The 
agency, however, has failed to make determinations for more than 40 species 
scheduled for fiscal years 2016 or 2017, including three of the nine candidate species. 
As such, the administration and FWS are not making expeditious progress and 
continued delay of protection for the nine species is unlawful.       
 
In addition to making expeditious progress to list species, FWS must each year, make 
a new determination for all candidate species as if they were the subject of a 
resubmitted petition. Id. at § 1533(b)(3)(C)(i). FWS makes these annual findings in a 
single rule called a “candidate notice of review” or “CNOR.”  FWS has not issued a 
CNOR in more than two years, providing yet another reason that continued delay of 
protection for the nine species is unlawful.    
 
Accordingly, the Secretary and Service are in violation of the law and have abrogated 
their duty to ensure that protection of threatened and endangered species occurs in a 
timely manner to avoid further decline and increased risk of extinction.   
 
If the Secretary does not make the required determinations for these nine species, or 
contact us to develop a legally binding timeline for making these findings within the 



                    

 

next sixty days, we intend to file suit.  Please contact me if you have any questions or if 
you would like to discuss this matter.       
   
 
Sincerely, 
 
 
 
Noah Greenwald 
Endangered Species Director 
Center for Biological Diversity 
P.O. Box 11374 
Portland, OR  97211 
ngreenwald@biologicaldiversity.org 
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