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A landmark ruling against San Diego's habitat protection plan is
likely to slow at least a few building projects and force local
agencies back to the negotiating table with the federal government. 

U.S. District Judge Rudi Brewster ruled Oct. 13 that the city's
Multiple Species Conservation Program fell short in two main areas.
Brewster's specific concern was about development squeezing seven
federally protected species that live in vernal pools, or temporary
wetlands. He also said the city's funding strategy for balancing open
space with houses and roads was vague and speculative. 

Habitat managers and lawyers from the region spent several days
trying to discern the implications of the 61-page decision. Most say
they still need more time, though city officials say their program is
working much better than the judge indicated. 

“The city is really committed to this (plan) and has been spending a
lot of money on it and will continue to,” said James Waring, chief of
land use and economic development for Mayor Jerry Sanders. “If
there is a gap in the plan for vernal pools, that will have to be dealt
with.” 

It remains unclear whether the U.S. Fish and Wildlife Service or the
Building Industry Association of San Diego County will appeal the
order. The city was dropped as an official party in the lawsuit, which
challenged federal approvals of San Diego's plan. 

Habitat conservation plans 

Developed in 1982 by
Congress to allow for harming
imperiled species in exchange
for efforts to offset damage.
Often called HCPs.

Rely on negotiation and
compromise instead of lawsuits.

“No surprises” component
generally means that federal
agents can't demand additional
measures from landowners once
their plan is signed.

Range in size from just a few
acres to more than 1 million;
time frame is usually from 5
years to 50 years.

Some of the largest cover
several numerous species, an
effort to preserve regional
ecosystems. Those are called
multiple species conservation
plans or MSCPs. 

“The ruling obviously concerns us,” said Jerry Livingston, a BIA
attorney. “We are probably going to take a while to come to full
(understanding) of what it means.” 

At the very least, Brewster's ruling is expected to put the brakes on
the construction of Camino Del Sur, which was designed to connect
Park Village Road and Carmel Mountain Road. The judge barred
“any and all pending applications of development of land containing
vernal pool habitat.” 

Jeanne Krosch, senior planner for the city, said the half-mile-long
road project cuts through vernal pool habitat even though it was
designed to minimize the damage. 

She said separate plans for a new church and a residential housing
project in Otay Mesa also are likely to be slowed while agencies
figure out what to do with vernal pools. 

A Fish and Wildlife spokeswoman could not say whether agency
officials will review vernal pools in other jurisdictions that adopted
related species plans. 

At the agency's office in Carlsbad, field supervisor Jim Bartel said
last week that he was combing through Brewster's opinion with
officials at the Department of the Interior and Department of Justice
in Washington. He said an appeal remains an option. 

“This is a significant ruling, he said. “I just don't know for sure what
we will do.” 

The lawsuit dates to 1998, when 14 environmental groups sued the
Fish and Wildlife Service for approving San Diego's habitat plan.
The blueprint aimed to provide habitat for 85 species while allowing
for development in the fast-growing region. It was part of a larger
effort by several local governments and it was among the first big
plans of its kind in the nation. 

Conservationists argued that the agreement gave too many assurances
to business interests but not enough to endangered plants and animals
in vernal pools. Brewster largely agreed. 

“This plan violates both the spirit and the letter” of the Endangered
Species Act, he said. 

City officials said their plan has performed well despite the San
Diego's severe financial constraints. Since the lawsuit was filed, city
leaders say they have completed an extensive vernal pool inventory,
drafted a vernal pool management plan, collected $500,000 in grants
for vernal pool restoration and proposed revisions to the city's
development code for wetland areas. 

“The city has been actively and diligently putting forth effort,” said
Keith Greer, a former San Diego planning official who dealt
extensively with the conservation plan. 

However, the city's plan-related spending has dwindled to nothing
for land acquisition and monitoring since fiscal 2005, city documents
show. 

A chief critic of the conservation plan said the city's claims about
financial support for the species plan are misleading. 

“One need only look to the myriad unfulfilled conservation
commitments in the (habitat plan) to recognize that the city has not
provided all necessary funding to carry out its promises,” said David
Hogan, urban wildlands director at the Center for Biological
Diversity, the lead plaintiff in the lawsuit. 

San Diego County's portion of the regional habitat plan was not
directly involved in the litigation. However, senior deputy county
counsel Claudia Anzures said she expects that the Fish and Wildlife
Service to reopen vernal pool talks with the county as well as the
city. 

She also said it is uncertain how the judge's criticisms about San
Diego's funding strategy will affect future habitat plans being
developed for East and North County. 
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