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SAN DIEGO — As Con-
gress considers whether to
tinker with the venerable En-
dangered SpeciesAct, adust-
up between environmentdists
and off-road enthusiasts is
spotlighting the power of
judgesto protect animasfrom
the agencies assgned to de-
fend them.

At issue is the Mojave
desert tortoise, a species
whose numbers in Southern
Cdifornia have shrunk in re-
cent decades. Federd wildlife
officials, who believe they
only have an obligation to
keep the tortoise from dwin-
diing further, are facing fire
from environmenta organiza:
tions, including the Sierra
Club. A federa judge has

been sympathetic to the
tortoise'sdefenders, rgjecting
pleas from off-roaders who
fear losing access to large
swaths of the desert.

Thedisputeispart of anen-
during trend inwhich environ-
mentdids are turning to the
courtstofight any federd roll-
back of protections for rare
plants and animals. In recent
months, judges have been
grappling with how far to go
to protect animals such as
Arizonas pygmy owl and the
southwestern willow fly-
catcher.

"These court cases are
shaping the way the Endan-
gered Species Act is imple-
mented," says Patrick
Parenteau, an environmental
law expert a theVermont Law
Schoal in South Royalton.

The clash over the desert

tortoiseisamong themost vis-
ible, in part because it isabet-
ter-known and more popular
pecies. After dl, it beat out
everything from the arroyo
toad to the mountain yellow-
legged frog to become
Cdifornids State reptile. Per-
haps helping the tortoise's
cause is what boosters con-
Sder its dynamic persondlity
and gpproachability.

"It's probably the most char-
ismatic of dl thereptiles," says
Michad Connor, executivedi-
rector of the Desert Tortoise
Preserve Committee. "They're
easly recognizable by every-
one. If you see one in the
desert, you can go up and
touchit; you know it won't bite
you."

The tortoises, which are
about afoot long, pull intotheir
shells to hide from foxes,
ravens, and other threats, in-
cluding dunebuggies. "But that
doesn't stop you from being
run over," Mr. Connor says.
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Protection vs. recreation:; thetortoisetuss

Environmentalisswin legd round to protect a
reptile, but off-roaders push to keep desart open

Human destruction of thetor-
toise habitat - ong with dis-
ease and threats from natura
predators- led federd officias
to declare the tortoise to be
"threatened” in 1990. (Under
the law, "threatened” is a sep
below "endangered,” which
means that a speciesisnot in
immediate danger of becom-
ing extinct, but might bein the
future)

Sincenauradistssay thetor-
toise likes to find moidture in
desert washes- riverbedsthat
are usudly on the dry side -
federd wildlife officids have
tried to keep off-road vehicles
out of some desert areas of
Southern California. But on
Dec. 30, US District Court
Judge Susan lliston said the
government hadn't gone far
enough. She temporarily
banned off-road vehicles in
570,000 acres of desert
washes - an area about twice
the Sze of Los Angdles - and
ordered officiasto return with

aplan that better protectsthe
tortoise.

Ultimately, the fate of the
protected desert lands, along
with countless other wildlife
habitatsacrossthecountry, lie
in the hands of Congress,
which has been consdering
bills that would weeken the
1973 Endangered Species
Act'sprotections. It'sunclear
if the hills will retun in the
new congressional session,
but there's plenty of pressure
for change.

While it's designed to pro-
tect plantsand animals, theact
"often hurts people dong the
way," argues the National
Endangered SpeciesAct Re-
form Codition, an organiza
tion made up of home build-
ers, farmers, and other
groups.

For now, however, the
courtsarethe power players,
lobbing back government at-
tempts to limit the act's pro-



tections. Besidestheruling in
the desert tortoise case, other
courtshavergected theargu-
ment that the Endangered
SpeciesAct only requiresthat
the government take action to
prevent the extinction of ani-
mals, not that it needsto help
them"recover,” or ganinnum-
ber.

That interpretation is "re-
grettably, but blatantly, contra:
dictory to Congress express
command,” sad theNinth Cir-
cuit Court of Appedls, which
serves the Western gates, in
aruling last year.

Environmentalists agree,
saying the act requiresthe gov-
ernment to do much morethan
preserve the satus quo. "The
whole intent of the Endan-
gered Species Act is to re-
cover endangered species, not
just keep them hanging on
their deathbed for years and
years," says Daniel Patterson
of the Center for Biologica
Divergty in Tucson, Ariz.

Asthe court case continues,
off- roaders are reluctantly
avoiding the newly forbidden
desart washes. Environmen-
taigs contend they ill have
access to hundreds of thou-
sands of acres of land in
Southern Cdifornia, including

many popular aress, despite
the new and existing dune-
buggy bans.

But off-road enthusiasts
think thethrest to thetortoises
is overblown. They dso be-
lieve the riverbeds are crucia
to their recrestiond activities.
"Thewholedesartisexciting,”
says Edward Waldheim,
president of the California
Off-Road Vehicle Associa
tion. He addsthat public lands
are "constantly being nar-
rowed down, constantly be-
ing Squeezed. Y ou cannot have
continued growth like were
having and continue to have
[land] closures."

On that point - the shrink-
ing desert - Mr. Waldheimand
the tortoise defenders share
common ground.



