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A rush to the courthouse
All over the U.S., climate change has prompted litigation

By Janet L. Conley, Associate Editor

JUST 22 DAYS after Hurricane Katrina devastated the Gulf 
Coast—and ripped the roof off his home in Pass Christian, 
Miss.—New Orleans plaintiffs’ attorney

F. Gerald Maples knew exactly whom to blame: corporate 
America.

In his view, Hurricane Katrina wasn’t an “act of God,” 
as the legal terminology for an unpreventable—and 
unreimburseable—event goes. It was instead a storm 
strengthened by global warming. And global warming, 
he says, was caused in large part by the greenhouse gas 
emissions of oil companies around the world.

With that in mind, he gathered as plaintiffs several neighbors 
who’d lost their homes to the storm, and on Sept. 20, 2005—
less than a month after Katrina hit—he fi led suit in the U.S. 
District Court for the Southern District of Mississippi. The 
defendants: some of the largest insurance, mortgage, coal, 
oil and gas companies in the nation.

It’s a classic David vs. Goliath kind of suit, though Maples—
who has more than two decades of experience as a well-
known asbestos and chemical exposure litigator in New 
Orleans—is a knowledgeable and well-heeled David. Even 
so, how Comer v. Murphy Oil faces an uphill battle. Federal 
district court Judge Louis Guirola Jr. dismissed the suitAug. 
30, essentially saying that a court was not the proper place to 
address the issues raised. The plaintiffs lacked constitutional 
standing, the judge wrote, and their claims raised political 
questions better suited to decision by elected offi cials than 
by a judge and jury. But Maples, undaunted, on Monday fi led 
a notice of appeal to the 5th U.S. Circuit Court of Appeals.

If Comer v. Murphy Oil survives—and that’s a substantial 
if—it could be the next big thing. It could be the climate 
change equivalent of the tobacco or asbestos litigation, which 
together have cost corporations more than $270 billion, but 
saw decades of defeat in the nation’s courtrooms before the 

fi rst dime was paid out. Or it could wither away quietly after 
tapping corporate America for many thousands of dollars in 
legal fees (more than 35 fi rms have weighed in for the Comer 
defendants at one time or another). But whatever happens, 
the case stands in the vanguard of litigation generated in 
response to climate change.

Currently, at least 17 suits related to global warming are 
pending in federal and state courts, but the implications of 
this type of litigation don’t stop at the courthouse door. They 
carry over into governmental rights and responsibilities, 
touching on issues such as county growth plans and 
government agencies that fund overseas projects that emit 
greenhouse gases. They also enter the inner sanctums of 
corporations, infl uencing disclosures to the Securities and 
Exchange Commission and affecting directors’ and offi cers’ 
liability.

Though many of the suits traverse well-worn aspects of 
the law—simply reformulated to fi t the global warming 
context—Comer isn’t necessarily one of those. Nuisance is 
a common enough legal theory, but it’s usually applied in 
the rather discrete context of a glue factory or a malodorous 
dairy farm—not to a global issue such as climate change.

Lawyer Justin R. Pidot, who, while a fellow at the Georgetown 
Environmental Law & Policy Institute wrote several papers 
on domestic global warming litigation, says that legislative 
action probably needs to precede the success of a nuisance 
suit such as Comer.

Without legislative action, Comer clearly would require 
innovation by courts in the common law. But, says Pidot, 
“Courts are often willing to innovate when they see new 
problems that require little extensions of existing law.”

Even with the possibility of innovation, Comer, whose roster 
of 33 defendants includes ExxonMobil Corp., Cinergy Corp., 
The Dow Chemical Co. and the Tennessee Valley Authority, 



faces an uphill battle on appeal, where Maples will have to 
show why a court—rather than Congress—should make 
decisions about apportioning blame for the harm caused by 
greenhouse gas emissions.

Despite the odds, Maples plans to see it through. “I don’t see 
proximate cause as the most diffi cult issue. It was when I 
fi rst fi led the lawsuit because there wasn’t this uniformity of 
scientifi c information in place. Now, there’s no doubt about 
the science.”

THE PERFECT LITIGATION STORM

In addition to the common-law nuisance theory, climate 
change suits fall into four other basic categories: the federal 
doctrine of pre-emption, so-called “information-forcing” 
litigation involving the Freedom of Information Act and the 
Global Change Research Act of 1990, and litigation that 
turns on the Clean Air Act or the National Environmental 
Policy Act.

Pidot says he also sees the potential for global warming-
related suits under the Endangered Species Act, and for 
corporate liability arising through shareholder derivative 
suits if a company did not properly disclose its climate 
change risks.

The rush to the courthouse and all it entails likely stems from 
the federal government’s inaction on the issue of climate 
change, says Pidot. He points out that the White House has 
opposed most mandatory limits on greenhouse gas emissions, 
instead pushing for voluntary reductions. Congress—though 
numerous global warming-related bills are pending—has 
not enacted any relevant legislation.

“Part of what’s going on is a frustration in the environmental 
community that there is no concerted federal action from the 
executive branch or from Congress,” says Pidot. “So as a 
result, a lot of the organizations have turned to the courts.”

Pidot says he thinks that several other factors both encouraged 
more suits and brought the litigation into the public eye: the 
U.S. decision not to ratify the Kyoto Protocol, former Vice 
President Al Gore’s movie, “An Inconvenient Truth” and 
worldwide weather phenomena.

“Hurricane Katrina—we can’t really say that it was caused 
or intensifi ed by global warming, but when combined with 
pending litigation, with Massachusetts v. EPA, it did create 
the perfect storm,” Pidot says.

Massachusetts v. EPA is, perhaps, the best-known global 
warming suit to date. In that case, the U.S. Supreme Court 
held that the Environmental Protection Agency could 
regulate as an air pollutant carbon dioxide emissions from 
new vehicles.

Pidot says now that Massachusetts v. EPA has been decided, 
and while a number of suits held in abeyance pending that 
decision proceed, the next set of cases likely to make news 
are those that turn on the federal doctrine of pre-emption.

That’s primarily because of California Gov. Arnold 
Schwarzenegger’s 2005 request that the EPA give his state a 
waiver under the Clean Air Act to pursue tougher, mandatory 
reductions of motor-vehicle emissions.

Under the Clean Air Act, Pidot says, a broad pre-emption 
provision prevents states from regulating motor-vehicle 
pollutants if the federal government has already done so. 
An exception allows states with pre-existing regulations—in 
this case, California, because of its long-running pollution 
problem—to request a federal waiver allowing it to set its 
own rules.

Though California’s waiver request has not made it to the 
courthouse yet, the state in April fi led a 180-day notice of 
intent to sue under the Clean Air Act and the Administrative 
Procedures Act to compel delayed agency action. In June, 
Schwarzenegger wrote a letter to the EPA, reiterating his 
plan to sue if he does not get a response by Oct. 22.

If California ultimately gets the waiver, Pidot says that 
would open the door for other states to choose between the 
federal and California plans. So far, about a dozen states have 
adopted the California standards and six more are doing so.

At least four pre-emption suits on the issue already are 
pending. These suits were brought not by environmental 
groups or states, but by automakers and others arguing 
that the more lenient federal emissions standards pre-empt 
the stricter laws imposed by states that have adopted the 
California tailpipe emissions law.

Vermont is one of the states that adopted the California law, 
and last week, environmentalists scored a major victory 
against the automakers. Matthew F. Pawa, the winning 
lawyer in Green Mountain Chrysler v. Crombie, says the 
court found Vermont’s law is not pre-empted, because when 
a state adopts a greenhouse gas standard under the Clean 
Air Act for motor vehicles, it is doing so with the express 
sanction of the EPA. In other words, says Pawa, a lawyer in 
Newton Centre, Mass., “It’s a state law clothed with federal 
authority.”

In a 240-page opinion, U.S. District Judge William K. 
Sessions also noted that even if this were truly a state law, 
pre-emption would not apply because the auto industry 
could fi nd a way to comply that wouldn’t ruin its business 
or force it to alter average fl eet fuel economy standards. 
For example, says Pawa, automakers could instead produce 
alternative-fuel vehicles such as hybrids or those that run on 
E85 ethanol.



The one catch: Pawa says Vermont cannot implement its 
new law until California receives its requested Clean Air Act 
waiver from the EPA.

Another federal route to the courthouse is via the National 
Environmental Policy Act (NEPA). In at least three cases, 
plaintiffs have sued federal agencies for approving or funding 
domestic and foreign projects that emit greenhouse gases.

In one case, Friends of the Earth sued the Overseas Private 
Investment Corp. and the Export-Import Bank, alleging 
that the organizations’ failure to get environmental impact 
statements for fossil fuel projects that they fi nanced overseas 
violated NEPA and the Administrative Procedures Act. The 
agencies’ motion for summary judgment was denied, and 
as of late July, both sides were petitioning the 9th Circuit 
related to an interlocutory appeal.

There’s also a similar type of action known as “Little NEPA” 
litigation, so called because it involves state statutes similar 
to NEPA.

Minnesota has one of these statutes, in addition to a recent 
law which targets a reduction in statewide greenhouse gas 
emissions of 15 percent below 2005 levels by 2015.

With these laws in mind, last week an environmental group 
sued the state’s Department of Natural Resources, alleging 
in Minnesota Center for Environmental Advocacy v. Holsten 
that the DNR’s environmental impact statement prepared 
for a proposed taconite mine and steel mill was inadequate 
because it failed to consider the effect that the project’s CO2 
emissions, which could exceed those of a coal-fi red power 
plant, would have on global warming.

The plant is going to emit about 5 million tons of greenhouse 
gases per year, says Kevin Reuther, a lawyer with the St. 
Paul-based environmental group. Given that Minnesota’s 
goal is to reduce emissions by 15 percent, he adds, “That’s 
a pretty steep goal when this plant is increasing them by 13 
percent.”

Pidot says another, relatively new federal basis for global 
warming suits is through information-forcing litigation, in 
which plaintiffs fi nd statutory means to compel government 
release or production of information related to climate 
change. The Freedom of Information Act, for example, 
requires the government to disclose existing information; the 
Global Change Research Act of 1990 requires it to compile 
and generate information.

At least one suit is pending under the information-forcing 
theory. Another, fi led against the Bush Administration by the 
Center for Biological Diversity, was decided in late August 
in favor of environmentalists. The decision says federal 
offi cials “unlawfully withheld” required action when they 

missed legislatively imposed deadlines in 2004 and 2006 by 
failing to produce a research plan and a scientifi c assessment 
of U.S. climate change as required by the Global Change 
Research Act. District Judge Saundra Armstrong, who was 
appointed by President George H.W. Bush the year after he 
signed the Global Change Research Act into law, issued an 
order requiring that the research plan be published next year 
in the Federal Register no later than March 1, and that the 
scientifi c assessment be produced no later than May 31.

Another very different, yet still popular launching pad for 
global warming suits is tort law—specifi cally, nuisance. 
At least three current nuisance suits, interestingly, were 
spearheaded not by plaintiffs’ lawyers or environmental 
groups, but by state governments.

One of the best known, which was decided earlier this week, 
involves the state of California’s suit against the so-called 
“Big Six” automakers. A year ago, then-Attorney General 
William W. Lockyer sued the automakers, claiming their 
vehicles’ emissions created a public nuisance and asking for 
compensation for the state’s past and future expenses related 
to global warming.

On Monday, District Judge Martin Jenkins ruled that the 
state’s federal claim was a political question better decided 
by lawmakers than courts. He wrote that he lacked guidance 
necessary to determine what constituted an “unreasonable 
contribution” to CO2 emissions. However, he did say 
California could refi le its state law claims.

In North Carolina, Attorney General Roy Cooper, fed up 
when the EPA denied his petition asking the agency to use 
the Clean Air Act to force upwind coal-fi red power plants 
to cut their emissions, fi led a public nuisance suit against 
the Tennessee Valley Authority. An interlocutory appeal is 
pending in the 4th Circuit and the case is set for argument 
in October.

In another public nuisance suit, also aimed at power 
companies, eight states and the City of New York sued the 
owners of fi ve CO2-emitting corporations—Southern Co. 
among them—arguing that their emissions contributed 
to global warming. The plaintiffs didn’t ask for damages; 
rather, they requested an order holding each defendant 
jointly and severally liable for contributing to the ongoing 
public nuisance of global warming.

The district court found that the question of CO2 emissions 
was an issue properly addressed by legislation, and since 
no legislative policy existed, the court ruled that it was a 
nonjusticiable political question. The case, Open Space 
Institute v. American Electric Power Co., is on appeal in the 
2nd Circuit.



STATE VS. COUNTY

While the federal government has yet to enact greenhouse 
gas reduction measures, states that have done so may well be 
setting the stage for more litigation, especially if they also 
have laws requiring environmental impact assessments.

California’s San Bernardino County is a case in point. This 
spring, state Attorney General Jerry Brown sued the county 
for failing to consider greenhouse gas emissions when 
updating its comprehensive growth plan, which predicts a 30 
percent population increase by 2030.

The suit took a two-pronged approach. First, it alleged that the 
county’s plan violated the California Environmental Quality 
Act (CEQA) by failing to consider how the population 
increase and accompanying traffi c and development would 
affect greenhouse gas emissions and other issues related to 
global warming—and by failing to discuss mitigation.

Second, the suit alleged that the plan did not consider how a 
growth-fueled rise in greenhouse gas emissions would affect 
California’s ability to comply with its landmark 2006 law, 
Assembly Bill 32. Known as the Global Warming Solutions 
Act, it requires the state to reduce greenhouse gas emissions 
to 1990 levels by 2020.

In late August, the litigation ended with what Brown at a 
news conference called a “landmark settlement” requiring the 
county to amend its growth plan. Within the next 2½ years, 
San Bernardino must measure all sources of greenhouse 
gas emissions in the county and set targets for reducing the 
portion generated by its discretionary land-use decisions and 
internal government operations. The county also must create 
a projected inventory of emissions in the year 2020.

Steven G. Jones and Dustin T. Till, lawyers with the Marten 
Law Group, a Seattle-based environmental boutique, have 
been tracking this and a nearly identical case, which has not 
settled, fi led against the county by the Center for Biological 
Diversity and two other environmental groups, in San 
Bernardino County’s superior court.

The attorney general’s suit was signifi cant, says Jones, 
because it used Assembly Bill 32 as a “springboard” for 
CEQA litigation. CEQA is similar to the federal statute 
NEPA, in that both require agencies to assess environmental 
impacts. But unlike NEPA, which can require only procedural 
changes, CEQA’s substantive provisions can force agencies, 
permit applicants and developers to alter projects that don’t 
meet environmental impact goals.

More and more states and local governments are likely to 
require similar, substantive greenhouse gas inventories, says 
Till, which could lead to more litigation.

Indeed, though no other suits have been fi led yet, Brown 

has submitted formal comments under CEQA to offi cials 
in 11 other California counties, prodding them to reduce 
greenhouse gases.

And just since May, Jones says, Florida, Hawaii and New 
Jersey have adopted provisions requiring reductions in 
statewide greenhouse gas emissions.

Till says the San Bernardino litigation has been closely 
watched. “It’s a powerful statement when you have a state 
suing one of its counties and saying, ‘You’re doing this 
wrong. You’re not looking at the environmental impacts that 
you need to look at.’” He continues, “It could be a harbinger 
of future litigation in other jurisdictions.”

BEATING LONG ODDS

Gerald Maples’ Hurricane Katrina suit also could be a 
harbinger of future litigation—if it survives.

Arguably, the tobacco litigation beat similarly long odds. 
The fi rst suits were fi led against the tobacco companies in 
the 1950s. Over the next 30-plus years, cigarette makers 
defeated some 300 liability actions against them, according 
to some reports.

But a pivotal moment came in the 1980s, when a federal 
judge in Newark, N.J., issued a pre-trial ruling allowing 
plaintiffs’ lawyers in Cipollone v. Liggett Group to use 
internal tobacco company documents indicating that the 
cigarette makers knew their products caused cancer but 
concealed that information from their customers.

In 1988, the plaintiffs’ lawyers scored a $400,000 win. At the 
time of the award, Hamish Maxwell, chairman of defendant 
Philip Morris, was quoted by Time magazine as saying, 
“There’s nothing about the verdict that indicates there’s been 
a break in the dike. One case does not make a trend.”

He was wrong. Though the verdict was later overturned, 
to date, more than $200 billion in damages have followed, 
according to Richard A. Daynard, a professor at Northeastern 
University School of Law who has long been at the forefront 
of the movement to pin legal responsibility on the tobacco 
industry.

The key to success in the tobacco suits, according to Daynard, 
was documents—millions of them—showing that cigarette 
companies knew their products were dangerous and that they 
kept that secret from the public.

Unlike the fi rst tobacco suit, which was fi led under a variety 
of theories including negligence and intentional tort, Comer 
is a nuisance action. “The concern about a nuisance case is 
that at some level, it looks a lot like a policy decision that 
you’re asking the court to make, and courts often back off of 
that in big cases,” says Daynard.



He says the closest legal analogy to Comer may be the 
nuisance litigation over lead paint, where the fi rst verdict 
of its kind came down in a Rhode Island suit last year. 
Though the state, which fi led the suit, did not get punitive 
damages because the manufacturers had stopped producing 
the paint years ago, the defendants still were told to clean 
up remaining pigment, a task some estimates valued at more 
than $1 billion.

The lead paint not only affected people’s health, but also 
devalued their property, Daynard notes, adding that the 
litigation relied on a long history of political maneuvering 
and company misrepresentation in addition to damning 
documents.

“I think it is a hard one to win,” he says of the Comer case.

Maples acknowledges that it won’t be easy. He also 
acknowledges that, as with the tobacco suits, “ultimately, 
states [may] have to be the parties in interest who bring these 
causes of action. ... It could be like an early cigarette case 
brought by a private citizen. It could be an early evolution of 
how the states get involved.”

Massachusetts v. EPA, he says, is a prime example of a court 
fi nding that a state has standing to represent its citizens.

But Maples isn’t ready to hand off the Comer litigation to the 
state of Mississippi just yet. “I’m in this because I’m very 
concerned about what happened on the Mississippi Coast 
and what may happen to other people in other places,” he 
says. “This is not a great business decision on my part. This 
is coming from the heart.”

Which is why he’s already thinking through his 5th Circuit 
arguments, where he’ll have to convince the court that his 

clients do have constitutional standing. In essence, he’ll have 
to show that there are suffi cient, traceable links between the 
destruction of his clients’ homes and the greenhouse gases 
emitted by the oil, gas and coal companies he’s suing.

Opposing counsel Scott L. Winkelman of Crowell & 
Moring’s take on that at the motions hearing: the link is too 
attenuated, because the world contains billions of emitters of 
CO2—“including everybody in this court.”

Maples also will have to show that the harm caused by 
global warming’s contribution to Hurricane Katrina is not a 
political question to be answered by Congress or some other 
policy maker who would enact regulatory emissions limits, 
as alleged by Winkelman, who represents Arch Coal and nine 
other coal company defendants. Rather, Maples will need to 
show that he’s seeking redress for a localized harm that can 
be ameliorated with a damage award.

District Judge Guirola, while saying at the hearing that he 
believed he’d made the right decision, also said that given the 
millions of dollars needed to litigate such a case, it seemed 
prudent to get a higher court’s opinion before starting down 
such an expensive road.

“I am convinced that I am right ... but if I am wrong, I can be 
corrected,” he said, “and the Court of Appeals will have no 
hesitation to correct me and send this case back ... .”

Whatever the 5th Circuit does, Maples still has taken a fi rst-
of-its-kind case pretty far.

As Daynard, the tobacco suit expert, sees it, “Obviously, 
this is an uphill fi ght. But it’s not something anybody would 
have imagined fi ve years ago could have been brought with 
a straight face.”


