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 Fred Roberts, a rare plants coordinator for CNPS, talks
about one of the most environmentally-sensitive pieces of land in the county; one of many vernal pools which lies in a
vacant 33-acre parcel near a planned 78 interchange in San Marcos on Thursday. 
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NORTH COUNTY ---- The owner of 33 acres sandwiched between San Marcos' Restaurant Row and Highway 78 said
Thursday he is unhappy a federal agency declared the property critical to the survival of a tiny aquatic animal.

The U.S. Fish and Wildlife Service announced Wednesday it had designated 3,082 acres in San Diego and Orange
counties as "critical habitat" for the San Diego fairy shrimp, which lives in vernal pools. The decision takes effect Jan. 11.

The area covered by the new rule was half the 6,000-acre total proposed four years ago.

Similarly, the service decided to designate 169,837 acres in several Southern California counties, including San Diego
and Riverside, as critical habitat for the coastal California gnatcatcher bird ---- one-third of the 495,000-acre total
advanced in 2003.

The fairy shrimp rule covers more than 700 acres in North County. Sites include commercial areas in San Marcos, the
airport area in Ramona and the Coaster train's Poinsettia Lane Station in Carlsbad.



It is one of the San Marcos sites that landowner Chester R. Upham Jr., 82, of Mineral Wells, Texas, is upset about.

"All I can say is, I don't believe in fairies," Upham said in a telephone interview.

He said that he bought the land that is now in the heart of a San Marcos commercial area in the 1960s for less than
$100,000. And he figures the 33 acres between Las Posas Road, Linda Vista Drive, Pacific Street and La Mirada Drive is
worth many times more than that today, though he declined to say how much more.

Upham said he has been trying to persuade someone to buy the property and build a shopping center. But environmental
issues have spread a cloud over the property's future.

And now, he said, with the U.S. Fish and Wildlife Service's decision to designate three areas as critical habitat in San
Marcos, that cloud may remain in place indefinitely.

"I think it is very unfair," Upham said. "I don't believe that there's anything there that they have to protect."

A "critical habitat" designation often requires landowners to work with the government to protect species when they
develop their properties.

Upham said he is highly skeptical about whether any fairy shrimp live on his property, suggesting some scientist must have
discovered a half-eaten shrimp carcass dropped by a bird flying overhead a while back.

Few pools left

Federal officials say that is not the case.

According to a report published by the service in Wednesday's Federal Register, the Upham site and several other local
ones had live fairy shrimp when surveyed several years ago. And they still have shrimp today.

Vernal pools are seasonal ponds that appear during the rainy season and evaporate in the dry summer heat. Dormant much
of the year, fairy shrimp spring to life for a few months while the pools last.

Vernal pools used to be common through much of Southern California, but about 90 percent of them have been paved over.

Besides Upham, some local officials found Wednesday's decision troubling.

San Marcos Councilman Hal Martin suggested it doesn't make sense to try to hold onto a tiny wildlife reserve in the
middle of a city.

"We have, right next to Fry's, a large area that has been fenced off for fairy shrimp," Martin said of a site at Linda Vista
Drive and Bent Avenue. "They're all going to die. It's just a matter of time."

Martin maintained it would be better, for the shrimp population as well as the human one, to abandon a pool surrounded
by concrete and asphalt and preserve pools in large chunks of natural areas outside the city.

That is not practical, said Jane Hendron, a Carlsbad-based spokeswoman for the Fish and Wildlife Service, the agency
that issued this week's decision.

"We have very few vernal pools remaining in San Diego County," Hendron said. "And vernal pools are not something
where you can just say, 'We're going to buy that property over there and convert it into vernal pools.' "

Hendron also disputed the notion that fairy shrimp can't survive in small areas next to stores.

"Fairy shrimp successfully live generation after generation after generation in those pools," she said.
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Besides the few remaining vernal pools, the service is trying to protect the dwindling supply of coastal sage scrub habitat
home to the coastal California gnatcatcher. The agency plans to announce the details of its plan to designate 169,837 acres
for the imperiled bird on Wednesday.

The total acreage that will come under potential development restrictions as a result of this week's fairy shrimp decision
was slashed in half from what the agency originally proposed.

That was because the agency pulled Camp Pendleton Marine Corps Base and Miramar Marine Corps Air Station off the
list, although both bases have some of the region's last and best remaining vernal pools. The Fish and Wildlife Service's
said the military installations were removed because a new Endangered Species Act amendment prohibits critical habitat
on bases where management plans protect such lands.

Critical habitat areas are not automatically off limits to development. But property owners, if they propose projects that
require federal permits or funding, must consult with the Fish and Wildlife Service to determine whether the developments
will harm the habitat there. If so, projects must be designed or scaled back so that the harm will be minimized.

Deeply flawed

Some environmentalists lamented the fact that the final designation is much smaller than the earlier one that was proposed.

"It's very clear this is a deeply flawed decision that denies protection for these species," David Hogan, an environmental
policy advocate with the Center for Biological Diversity, said Wednesday.

"What little habitat remains to the California gnatcatcher and San Diego fairy shrimp is highly fragmented, threatened by
rapidly expanding urban development, and subject to unpredictable losses from wildfires," James Birkelund, an attorney
with the Natural Resources Defense Council, said in a statement. "The Fish and Wildlife Service is legally obligated to
designate robust critical habitat, and it is essential if these species are to survive in Southern California."

But, said Hendron, "It is not fair to say that we are throwing away habitat. That's not what we are doing. Just because an
area was not designated doesn't mean that it has been cast aside and that it is going to be the next strip mall."

On the contrary, Camp Pendleton and Miramar have emerged as some of the best refuges for the fairy shrimp and other
imperiled species. And part of the scaled-back acreage was the result of an effort in Orange County to restore a vernal
pool in a regional park, Hendron said, and a conclusion that a critical habitat designation wasn't needed there.

Contact staff writer Dave Downey at (760) 745-6611, Ext. 2623, or ddowney@nctimes.com.
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