
Interesting oral argument least week in the Altamont wind farm public trust case. And no, if we prevail this will not shut down windmills
in California—it would have a focused impact on an out-of-date wind farm, hopefully resulting in upgrades and new design features,
while seriously affecting environmental law in California.
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Justices Buy Birds-As-Public-Trust Idea 

Environmentalists trying to prevent birds of prey from falling victim to thousands of giant windmills in the East Bay's
Altamont Pass might have the right idea but might have just missed the target. 

At least two justices with San Francisco's First District Court of Appeal suggested Wednesday that rather than sue only
the power companies that operate the windmills, environmentalists also might want to include the regulatory agencies that
approved the huge structures. 

"Your concern is that there has been a regulatory failure," Justice Stuart Pollak told Richard Wiebe, an attorney for the
Center for Biological Diversity, during oral arguments before a panel of three justices. "Why isn't the appropriate
approach an attack … on the regulatory agency you say hasn't fulfilled its responsibilities?" 

Pollak indicated he didn't feel comfortable being asked to effectively usurp a state or county agency's authority. 

"What do you want us to do?" he asked Wiebe. "To step in and exercise the authority the permitting agencies have in
defining the conditions under which those turbines can be operated?" 

Wednesday's questions indicated that the center and its director might be able to proceed with their lawsuit either way, but
would be more successful if they add the proper defendants — possibly Alameda and Contra Costa counties, which
approved the windmills' development. 

At the center of the argument is what kinds of suits can be brought under the state's Public Trust Doctrine, which is used to
protect public lands. 

Pollak and Justice Peter Siggins did not appear to buy the arguments of the environmentalists' opponents, FPL Group Inc.
and 11 other energy companies, that private parties have no standing to invoke the Public Trust Doctrine on behalf of
migratory birds. 

Alameda County Superior Court Judge Bonnie Sabraw threw out the suit in 2006, agreeing that no statutory or common
law authority supports a private suit under the Public Trust Doctrine to prevent the destruction of wildlife. Private parties,
she held, can only use the Public Trust Doctrine to attain access to navigable or tidal waters. 

Environmentalists originally sued the power companies in 2004, claiming that the 5,000 or so windmills in the eastern
hills of Alameda and Contra Costa counties have killed up to 26,000 eagles, hawks, falcons and owls since being
installed in the early '80s. They want an injunction that would force power companies to replace the windmills with far
fewer and more efficient wind turbines. 

The companies contend they've been working for years with state and county agencies in an effort to promote
wind-powered energy while cutting back on avian deaths. 

But on Wednesday, attorneys for the companies met strong resistance from Pollak, who dominated the questioning and
indicated that their arguments about the limitations of the Public Trust Doctrine didn't hold water. In particular, Pollak
rebuked the companies' reliance on Golden Feather Community Association v. Thermalito Irrigation District, 209
Cal.App.3d 1276, a 1989 decision by Sacramento's Third District Court of Appeal. 

George Caplan, a partner in Epstein, Becker & Green's Los Angeles office who represented GREP Bay Area Holdings



and two other defendants, told the justices that Golden Feather makes clear that the protection of wildlife — in particular,
birds — falls outside the scope of private actions. 

"Golden Feather doesn't say that at all," Pollak thundered. "Golden Feather deals with a different issue." 

Pollak demanded to know whether Caplan could point to any case that says the Public Trust Doctrine doesn't encompass
wildlife protection. When Caplan didn't give a direct answer, Pollak snapped: "Is your answer to my question no? Do you
have a case that says that?" 

After Caplan responded in the negative, Pollak asked: "So is Golden Feather your strongest case?" Caplan admitted it
was, which sounded like bad news for the power companies. 

William Berland, a partner in Berkeley's Ferguson & Berland who shared argument time with Caplan, later told the
justices that while he understood their position on Golden Feather, he and Caplan "certainly have a different view."
Berland said, however, that he and Caplan wouldn't have to rely on that case if they recast their defense to focus on the
court's concerns about assuming a regulatory agency's functions. 

In that regard, though, it appeared the justices might just let the environmentalists add regulatory defendants. Pollak even
suggested that the state Department of Fish & Game might be appropriate. 

Siggins asked Wiebe why the environmentalists even felt it was necessary to file under the Public Trust Doctrine. "Why
not just challenge the counties' action?" he said. 

Wiebe told Siggins that environmentalists preferred suing under the Public Trust Doctrine and that counties have no public
trustee responsibilities. Earlier, he advised Pollak that Alameda and Contra Costa counties had been invited to participate
as plaintiffs in the suit against the power companies. 

"And," he added, "they declined that opportunity." 

Administrative Presiding Justice William McGuiness asked no questions during the session but gave no indication he
disagreed with his colleagues. 

A ruling in Center for Biological Diversity v. FLP Group Inc., A116362, is due within 90 days. 
http://www.law.com/jsp/ca/PubArticleCA.jsp?id=1202422874626
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