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Law360, New York (January 04, 2010) -- Conventional wisdom always sounds so good, at least until it 
is proven wrong by real life events that outpace such false and convenient thinking. The ongoing history 
of civil rights provides countless inspiring examples of heroic figures challenging the status quo. 

As it relates to the greatest environmental challenge in human history, this “wisdom” presently holds that 
the Clean Air Act (CAA) is not the best tool to address global warming in the United States. It is a view 
almost uniformly held by industry, debated within academic circles and the media, and oddly shared by a 
few insider environmental groups. President Obama did not even mention his considerable authorities 
under the CAA in his speeches in Copenhagen. 

But on Dec. 2, the Center for Biological Diversity and 350.org, now supported by over 100 other groups, 
reminded the president of his powers and brought these issues to a head by petitioning the U.S. 
Environmental Protection Agency to designate all major greenhouse gases as “criteria pollutants” under 
the current CAA, thus potentially triggering mandatory national ambient air quality standards (NAAQS) 
that must be based upon the best available science. 

The basic NAAQS legal architecture is relatively simple even if some of the details raise novel 
implementation issues. 

First, Section 108 of the CAA requires the EPA to make a list of air pollutants emitted by many or diverse 
sources that cause or contribute to air pollution that may reasonably be anticipated to endanger public 
health or welfare. 

When such pollutants are so added, the EPA must issue air quality criteria that specify the pollutants’ 
known negative effects and that “accurately reflect the latest scientific knowledge” (which in this case is 
that atmospheric carbon dioxide limits must be no more than 350 parts per million). 

Second, under Section 109 of the CAA, the EPA must set a national greenhouse pollution limit sufficient 
to protect the public health and welfare. 

And, third, pursuant to CAA’s Section 110, each state must develop and implement an implementation 
plan (or “SIP”) to meet the national greenhouse pollution limit through enforceable emissions controls for 
pollution sources within that state. 

Other complementary provisions of the CAA — such as new source review, new source performance 
standards and mobile source regulation — aid the states in meeting the NAAQS requirements. 

It is through these mechanisms that injurious air pollutants such as lead, particulate matter and various 
smog components have been reduced in this country over the CAA’s successful 40-year history. 



Further, it is precisely because of these effective mechanisms that the coal, oil and related industries don’t 
want the Clean Air Act; unlike the “cap and trade” schemes being debated by Congress, the CAA would 
actually get the job done. 

Aside from the small raucous “know nothing” crowd that still questions climate science in the first place, 
objections to this science-based national greenhouse pollution cap approach under NAAQS fall into two 
general categories: the so-called “apportionment challenge” and the “enforcement scare” respectively. 

Both these objections are clearly answered by the plain language of the statute and the approach could be 
easily implemented by the EPA if the political will or judicial enforcement is found. 

Section 179B of the CAA requires the EPA to approve a SIP that meets all requirements of the act but 
still will not reach attainment provided that the state can establish “that the implementation plan of such 
state would be adequate to attain and maintain the relevant national ambient air quality standards by the 
attainment date specified under the applicable provision of this chapter, or a regulation promulgated under 
such provision, but for emissions emanating from outside the United States.” 

Thus, the EPA could and should approve good faith pollution-reducing SIPs that demonstrate that foreign 
greenhouse gas emissions (from, for example, China or India or Brazil) make overarching attainment by 
the target date impossible. Far-right Republicans are either breathing a sigh of relief or annoyed they have 
lost a political chit. But the statute says what it says. 

Flowing from this plain language on foreign pollution is the EPA’s equally clear ability to create a 
national greenhouse pollution standard that represents not only the appropriate United States share of 
overall global levels, but also each individual state’s fair apportionment. 

Using greenhouse gas inventories already completed or underway in 47 states, as well as the EPA’s 
recently promulgated greenhouse pollutant reporting rule, each state’s proportional contribution to the 
necessary national reduction can be soon readily assessed. 

This is completely in line with the D.C. Circuit’s decision on the Clean Air Interstate Rule (CAIR) for 
various pollutants such as SO2 and NOx, where the court rejected the EPA’s rule because the agency 
never actually measured the pollution contribution of specific sources from individual states but 
developed a more nebulous region-wide approach. North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008). 

Thus, the EPA could and should define each state’s proportional greenhouse gas contributions under its 
authority to prevent emissions in one state from interfering with attainment or contributing to 
nonattainment of greenhouse pollution targets in other states. 

Once the “apportionment challenge” is solved, the “enforcement scare” becomes a hoax. As is the case 
for other criteria air pollutants, if a state, despite implementing all of its SIP measures to the best of its 
ability, nonetheless still fails to achieve compliance with NAAQS by its attainment date, it must simply 
revise its SIP and continue its efforts. 

One threshold point, here, must be reinforced: a state would not be in nonattainment because the global 
standard had not been met but rather would be held only to its apportioned share based on the national 
standard, which is itself apportioned taking into account all global sources. 

But even if a state could not meet its apportioned limit, assuming good faith, the SIP merely requires 
implementation of all reasonably available control measures, demonstration of reasonable further progress 



toward attainment, quantification of emissions from new and modified sources with permits based upon 
lowest achievable emission rates, and conformity of its transportation projects. See 42 U.S.C. Sections 
7502, 7503, 7506. This is hardly revolutionary stuff and has been done for other harmful air pollutants for 
40 years. 

Would NAAQS solve our global warming problem overnight? Of course not. No single solution will. But 
are NAAQS and its national science-based pollution cap any more complicated than Rep. Henry 
Waxman, D-Calif., and Sen. John Kerry’s, D-Mass., “cap and trade” regime? No, NAAQS is far simpler 
and far less subject to gaming. 

Will there be litigation under any greenhouse pollution system, even the “tax and dividend” approach 
suggested by Sens. Maria Cantwell, D-Wash., and Susan Collins, R-Maine? 

Given the Competitive Enterprise Institute’s announced intention to sue over the extremely 
straightforward endangerment finding, itself obviously compelled by the U.S. Supreme Court under 
Massachusetts v. EPA, seemingly no framework to address greenhouse pollutants will be immune to legal 
challenge. 

The question then becomes, what greenhouse pollutant reduction system is most recognizable to 
government officials and the general public? The Clean Air Act. 

What existing legal tool actually possesses overarching scientific standards not subject to provincial “coal 
state politics?” The Clean Air Act. 

What law, treaty or proposal has the best chance of protecting our children, our environment and life as 
we know it from global warming? The Clean Air Act. 

Whatever new system Congress and the international community decide to adopt to address global 
warming, it must build upon the Clean Air Act, not replace it. The act provides irreplaceable benefits and 
undeniable backstop protections to Americans and the rest of the world. 

And to the ideological demagogues now hyperventilating over their fear of regulation: Every necessary 
protective standard passed by the United States Congress has spawned economic innovation that has led 
to jobs and development, not to mention tremendous savings in health care. Renewable energy — wind, 
solar, geothermal and others — is the most robust opportunity for economic growth since the computer 
explosion that preceded it. 

--By William Snape III, Center for Biological Diversity 

 


