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INTRODUCTION 
 

EPA intentionally disregarded its core duty under the Endangered Species Act 

(ESA) to insure that sulfoxaflor does not jeopardize the existence of endangered 

species, before it registered its use. Consequently, EPA has no clue how sulfoxaflor 

may affect our nation’s most imperiled species, already in danger of extinction. EPA 

nonetheless requests this Court grant the extraordinary remedy of remand without 

vacatur, permitting nationwide sulfoxaflor use in a wide variety of agricultural and 

landscape settings, for seven years or more, without any hope of judicial review.  

This Court vacated the initial sulfoxaflor registration when faced with a 

violation of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), a more 

lenient standard than the ESA’s. Pollinator Stewardship Council v. EPA, 806 F.3d 520, 

532 (9th Cir. 2015). Because EPA had “no real idea whether sulfoxaflor [would] 

cause unreasonable adverse effects on bees,” the Court vacated the registration, out 

of concern for the “precariousness of bee populations.” Id. ESA-protected species 

deserve more protection, not less.  

EPA’s exceptionally belated admission of its ESA violation is no excuse to 

circumvent vacatur. EPA’s 11th hour end-run would result in judicial review of 

Petitioners’ FIFRA and ESA challenges being avoided entirely, or at best, delayed for 

about a decade, while sulfoxaflor use continues unabated.  
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EPA fails to meet its heavy burden to show this is the rare case in which 

vacatur is not warranted. As to the first vacatur prong, the ESA violations are not 

just serious, which is enough for vacatur; they are egregious. EPA’s blatant disregard 

of its ESA duties cavalierly puts at risk the survival of an unknown number of 

imperiled insects, birds, mammals, fish, bats, reptiles, and frogs, not to mention all 

the species that rely upon them, as well as the designated critical habitat upon which 

their existence depends. As to the second prong, this Court has remanded without 

vacatur only when vacatur itself would cause irreparable environmental—not 

economic—consequences. Rather just as with the first sulfoxaflor case, here vacatur is 

the environmentally protective, and therefore proper, remedy. This Court must deny 

EPA’s motion and instead vacate the sulfoxaflor approvals. 

LEGAL BACKGROUND 
 

 Endangered Species Act 
 
The ESA is “the most comprehensive legislation for the preservation of 

endangered species ever enacted by any nation.” Tenn. Valley, 437 U.S. at 180. In the 

ESA, Congress “[made] it abundantly clear that the balance has been struck in favor 

of affording endangered species the highest of priorities, thereby adopting a policy 

which it described as ‘institutionalized caution.’” Id. at 194.  

Case: 19-72109, 12/07/2020, ID: 11917898, DktEntry: 59-1, Page 8 of 32



 3 

ESA section 7(a)(2) reflects Congress’s intent to “give endangered species 

priority over the ‘primary missions’ of federal agencies.” Id. at 185. It creates 

substantive and procedural obligations applying to every federal agency. Nat’l Ass’n of 

Home Builders v. Defenders of Wildlife, 551 U.S. 644, 667 (2007). It mandates that 

“[e]ach federal agency” “insure” that its action—here, EPA approving the sulfoxaflor 

uses—is not likely to either jeopardize any species or adversely modify any designated 

“critical” habitat. 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.02; 16 U.S.C. 

§ 1532(5)(A); Sierra Club v. Marsh, 816 F.2d 1376, 1385 (9th Cir. 1987) (ESA’s 

mandate is “rigorous”).  

Section 7(a)(2) establishes a process requiring EPA to evaluate a pesticide’s 

effects “in consultation with and with the assistance of” the agencies Congress 

designated as having expertise in determining effects on endangered species: U.S. 

Fish and Wildlife Service and National Marine Fisheries Service (the Expert 

Agencies). 16 U.S.C. § 1536(a)(2); 50 C.F.R. §§ 402.14(a), 402.01(b). The 

consultation process to assess a pesticide’s effects is integral to “insuring” EPA 

implements the ESA’s substantive protections. Thomas v. Peterson, 753 F.2d 754, 764 

(9th Cir. 1985), abrogated on other grounds by Cottonwood Env. Law Ctr. v. U.S. Forest 

Serv., 789 F.3d 1075 (9th Cir. 2015). EPA must “give the benefit of the doubt to the 
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species” in meeting these requirements. Conner v. Burford, 848 F.2d 1441, 1454 (9th 

Cir. 1988).  

Federal actions that “may affect” a listed species or critical habitat may not 

proceed unless the agency insures, through consultation, that the action is not likely 

to cause jeopardy or adverse modification of critical habitat. 16 U.S.C. § 1536(a); 50 

C.F.R. §§ 402.14, 402.13. As the Ninth Circuit explained en banc in Karuk Tribe of 

California v. U.S. Forest Service, 681 F.3d 1006 (9th Cir. 2012), that threshold is very 

low: “actions that have any chance of affecting listed species or critical habitat … require 

at least some consultation under the ESA.” Id. at 1027 (emphases added); id. (“Any 

possible effect, whether beneficial, benign, adverse or of an undetermined character 

triggers the requirement.”) (citation and quotation omitted). At the end of the 

consultation, the federal agency will obtain either a written concurrence from the 

Expert Agencies that the proposed action is “not likely to adversely affect” listed 

species or their habitat, 50 C.F.R. §§ 402.13, 402.14(b)(1), or a biological opinion 

evaluating the effects of the federal action. 50 C.F.R. § 402.14(a).  

Following a 2013 report prepared by the National Academy of Sciences 

(“National Academy”) on approaches to assess pesticides effects on endangered 

species, EPA and the Expert Agencies jointly published a guidance document (the 

Interim Approaches) outlining how they would conduct pesticide consultations 
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going forward. See CFS_A133-34 ¶¶ 12-13. As the very first step, EPA determines 

whether the pesticide “may affect” any species or critical habitat that overlaps with 

the “potential [pesticide] use sites” and “area of potential effects in and around use 

sites.” Id. ¶ 13. Where there is a “may affect,” EPA proceeds to the second step of 

analyzing the degree of impacts on protected species, and if necessary the third step, 

consulting the Expert Agencies. Id. EPA subsequently issued an updated guidance 

(the Revised Methods) unilaterally, which affirmed the same three-step process. See 

id. ¶ 12. Notably, contrary to EPA’s suggestion, nothing in the Interim Approaches 

nor the Revised Methods excused EPA from ESA compliance when registering new 

pesticides.   

 Federal Insecticide, Fungicide, and Rodenticide Act  
 
FIFRA tasks EPA with regulating the sale and use of pesticides. A pesticide 

may not be sold or used in the United States unless EPA has approved (or 

“registered”) that use. 7 U.S.C. § 136a(a). As part of the FIFRA registration process, 

EPA prepares an ecological risk assessment evaluating the risks to pesticide exposure 

for certain categories of fish and wildlife, including, in some instances, concerns for 

categories of ESA-protected species. See, e.g., PSCER879-880.1 EPA may only register 

                                                            

1 Documents produced in Pollinator Stewardship Council Petitioners (PSC 
Petitioners)’s excerpts of record, ECF 38-1 to 38-6, are cited as “PSCER” followed by 
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a pesticide if it determines, among other factors, that the pesticide “will not cause 

unreasonable adverse effects on the environment.” 7 U.S.C. § 136a(c)(5). 

RELEVANT BACKGROUND 
 
The general history of EPA’s approval of sulfoxaflor uses is detailed in EPA’s 

motion and PSC Petitioners’ opening brief. See EPA Mot. 7-10; PSC Petitioners’ Br. 

5-13, ECF 37-1. Of particular relevance here: despite admitting from the beginning 

that sulfoxaflor is “very highly toxic” to bees, and carries the “potential for acute 

risks to birds,” since 2013, EPA has continued to approve sulfoxaflor uses. 

APPX_027.  

Given sulfoxaflor’s well-established toxicity, it is no surprise that EPA found 

initially, that sulfoxaflor “may affect” ESA-protected species. In its 2013 ecological 

risk assessment, EPA found “potential direct effects” to different categories of 

ESA-protected species, including birds, mammals, terrestrial reptiles, terrestrial 

amphibians, terrestrial insects, and aquatic invertebrates. PSCER880. EPA 

recognized that “a spatial co-occurrence analysis would be necessary” to assess areas 

of exposure (the action area) for these protected species, and noted that “the action 

                                                            

the specific Bates number. Documents attached to EPA’s present motion are cited 
with “APPX_” followed by the specific Bates number.  
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area would likely encompass wide portions of the United States,” but did not 

conduct that analysis nor consult the Expert Agencies.  Id. 

The PSC Petitioners challenged EPA’s 2013 registration under FIFRA. Yet 

after the Ninth Circuit vacated EPA’s original registration, EPA continued to 

approve sulfoxaflor uses without any consideration of its effects on endangered 

species. Pollinator Stewardship, 806 F.3d at 533; see PSCER706-07 (acknowledging 

Petitioner’s comments urging EPA to comply with the ESA but refusing to “delay[] 

the registration of sulfoxaflor to complete consultation”).  

The present challenge concerns EPA’s 2019 registration of a significant 

number of crops and landscape uses nationwide, as well as removal of previous 

limitations on sulfoxaflor spraying on many bee-attractive crop before and during 

bloom. The 2019 registration re-approved many of the riskiest uses previously 

vacated by this Court in Pollinator Stewardship, and as a result greatly increased 

ESA-protected species’ exposure to the toxic pesticide. See PSCER3; see 

CFS_A072-126 (mapping extent of seven relevant crop uses across nation and co-

occurrence of certain species and critical habitat). 

EPA registered the uses without any consideration of sulfoxaflor’s effects on 

endangered species. PSCER10. Moreover, EPA still lacked sufficient data even for 

honeybees, and could not rule out “potential for colony-level risks” for many of the 
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approved crop uses. PSCER8-9. EPA nonetheless concluded, based on constrained 

comparing of sulfoxaflor to only a half-dozen other pesticides, that the registration 

“will not generally cause unreasonable adverse effects on the environment,” and 

unconditionally approved the new uses. PSCER28, 23-25. 

ARGUMENT 
   

 EPA’s Belated Remand Request Is Inexcusable.   
 
The Court may deny voluntary remand if “remand would unduly prejudice 

the non-moving party,” Util. Solid Waste Activities Grp. v. EPA, 901 F.3d 414, 436 

(D.C. Cir 2018), or if it is “frivolous or made in bad faith,” Cal. Cmtys. Against Toxics 

v. EPA, 688 F.3d 989, 992 (9th Cir. 2012); Limnia, Inc. v. U.S. Dep’t of Energy, 857 

F.3d 379, 381 (D.C. Cir 2017) (“broad discretion” to deny agency remand requests). 

EPA’s tardy request is indefensible and must be rejected.  

EPA readily admits that it violated the ESA. See EPA Mot. 13-14. EPA knew 

as far back as 2013 that sulfoxaflor “may affect” numerous ESA-protected species, 

but nonetheless declined to consider any potential effects on protected species in its 

latest decision. See PSCER367 (“Federally listed threatened/endangered species 

(‘listed’) are not evaluated in this document”).  

EPA has no lawful excuse for its failure to act. EPA’s administration of other 

pesticide use approvals show that EPA has all the tools necessary to perform this 
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ESA-mandated analysis, but simply chose not to so act. See CFS_A135-36 ¶¶ 14-15 

(EPA has existing data). Thus EPA’s suggestion that the present request for remand 

is “timely and in good faith” is preposterous; just the opposite, it is the textbook 

example of extreme tardiness evincing bad faith. 2 EPA Mot. at 13; N. Coast Rivers 

All. v. U.S. Dep’t of Interior, 1:16-cv-00307-LJO-MJS, 2016 WL 8673038, at *3 (E.D. 

Cal. Dec. 15, 2016) (bad faith “may be demonstrated when an agency’s position 

does not demonstrate a commitment to a changed approach.”).3 

EPA’s dilatory request also prejudices Petitioners, whose present challenge is 

on both ESA and FIFRA grounds.4 See EPA Mot. 10; Pet. Review, No. 19-72109, 

                                                            

2 The present case is distinguishable from NRDC v. EPA, No. 14-73353 (9th 
Cir. mandate issued Apr. 7, 2016) because there EPA sought remand after it 
discovered new information that it did not previously consider in its FIFRA analysis. 
The requirement that EPA comply with the ESA is not new, and EPA has always 
known it. See supra pp. 6-8. Further, in NRDC EPA sought voluntary remand and 
vacatur, admitting that its prior deficient analysis meant it could not substantiate the 
approval. See EPA’s Mot., No. 14-73353, ECF 121-1.  

 
3 EPA has repeatedly violated the ESA in registering pesticides. See, e.g., Wash. 

Toxics Coalition v. EPA, 413 F.3d 1024, 1028-29 (9th Cir. 2005) (failure to consult 
before registering 54 pesticides); Ellis v. Housenger, 252 F. Supp. 3d 800, 820 (N.D. 
Cal. 2017) (68 pesticide approvals unlawfully issued without ESA consultation); see 
EPA Mot. 6 (describing EPA’s ESA- “backlog” and “noncompliance”). Remand 
without vacatur allows EPA to continue its violations without remedy indefinitely. 

 
4 Petitioners have standing. See Friends of Earth, Inc. v. Laidlaw Envt’l Serv. 

(TOC), Inc., 528 U.S. 167, 180-81 (2000). The registration directly injures 
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ECF No. 1-5. Petitioners’ members include beekeepers and gardeners injured by 

sulfoxaflor spraying’s effects on (non-endangered) pollinators such as honeybees. See 

CFS_A055-071. Petitioners’ members also have interests in many iconic endangered 

species, the endangerment of which also violates EPA’s FIFRA mandate that its 

pesticide use approvals not result in “unreasonable adverse effects on the 

environment,” 7 U.S.C. § 136a(c)(5).  

For example, member Bryan Newman’s interests in the endangered rusty 

patched bumble bee, whose population has declined by 88% since 1999, as well as 

the whooping crane, one of the world’s most endangered animal,5 are injured by 

sulfoxaflor uses in the Midwest. See CFS_A002-9 5-28, CFS_A173 ¶ 15; see also 

CFS_A010-54 (declarations detailing interests in numerous endangered mammals, 

birds, reptiles, fish and mussels, and insects in areas of sulfoxaflor use throughout 

the nation, including the endangered Karner blue butterfly, Hines’ emerald 

dragonfly, Mitchell’s satyr butterfly, Fender’s blue butterfly, and Indiana bat); 

                                                            

Petitioners’ members’ environmental, vocational, agricultural, and recreational 
interests. See CFS_A001-71. 

 
5 There were only twenty-one whooping cranes in 1954, and conservation 

efforts have only limited recovered the population with now a few hundred in the 
wild. U.S. Fish & Wildlife Serv., International Recovery Plan: Whooping Crane (Grus 
americana) 1 (Mar. 2007), available at http://www.fws.gov/uploadedFiles/
WHCR%20RP%20Final%207-21-2006.pdf. 
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CFS_A75-77 ¶¶ 13-23, CFS_A095-126 (mapping crop co-occurrence for some of 

these species).  

Yet, while EPA admits to its ESA violations in its motion, EPA “acknowledges 

no defect in [its] FIFRA analysis.” EPA Mot. 19 (emphasis added). If granted, EPA’s 

Motion would leave Petitioners’ FIFRA claims unaddressed, and allow injuries to 

their members to continue. See EPA’s Mot. 19. Because EPA is proposing sulfoxaflor 

uses continue while the Agency delays completing any initial effects determination 

to “no earlier than June 2027,” EPA will have run out the clock on Petitioners’ 

FIFRA claims. See APPX_015, ¶ 26; 28 U.S.C. § 2401(a). The Court should not 

allow EPA to strip all Petitioners of their right to judicial review under FIFRA.6 See 

Limnia, 857 F.3d at 381 (decision to grant voluntary remand “functioned as a 

dismissal” where agency did not “intend to revisit the challenged agency decisions.”).  

 EPA Fails to Meet Burden to Overcome Presumptive Vacatur.  
 
 As this Court explained in Pollinator Stewardship, vacatur is the default, 

presumptive remedy for an invalid agency action, including a pesticide registration. 

See 806 F.3d at 532. All. for the Wild Rockies v. U.S. Forest Serv., 907 F.3d 1105, 1121–

                                                            

6 Accordingly, if the Court grants EPA’s motion it should retain jurisdiction 
and stay the proceedings.  
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22 (9th Cir. 2018) (“Presumption of vacatur” unless Defendants meet their burden to 

show otherwise.).  

 As such, the Ninth Circuit has authorized remand without vacatur only in 

“rare” or “limited” circumstances, Pollinator Stewardship, 806 F.3d at 532 (“limited 

circumstances”); Humane Soc’y of U.S. v. Locke, 626 F.3d 1040, 1053 n.7 (9th Cir. 

2010) (“rare circumstances”), and only when the agency can show that “equity 

demands” a departure from the presumptive remedy, Pollinator, 806 F.3d at 532 

(quoting Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 1995)) 

(emphasis added). 

 To determine if these “rare” circumstances are present, courts “weigh the 

seriousness of the agency’s errors against the disruptive consequences of an interim 

change that may itself be changed.” Nat’l Fam. Farm Coal. v. EPA, 960 F.3d 1120, 

1144 (9th Cir. 2020) (quoting Pollinator Stewardship, 806 F.3d at 532). On the latter, 

when faced with “whether to vacate rulings by the EPA,” such as the decision at 

issue here, this Court focuses on “possible environmental harm,” and has “chosen to 

leave a rule in place when vacating would risk such harm.” Pollinator Stewardship, 806 

F.3d at 532.  
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 EPA cannot carry its burden7 to prove that this is such a “rare” circumstance. 

There is no question that EPA’s violation is a serious violation of law. Nor is there 

support for Respondents’ speculation that vacatur will be more environmentally 

harmful; to the contrary, continuing sulfoxaflor uses will endanger ESA-protected 

species, native insects, and other species that rely upon them. The ESA mandates 

that this Court vacate the registration.  

 The First Prong Weighs Heavily in Favor of Vacatur. 
 
The first prong of this Court’s vacatur inquiry, the seriousness of the agency’s 

legal violation, weighs heavily in favor of vacatur.  

Whether an error is minor is judged based on the underlying purposes of the 

statute. Amoco Prod. Co. v. Vill. of Gambell, AK, 480 U.S. 531, 542–43 (1987). And 

here, EPA violated the very “heart of the ESA,” the Section 7 consultation process. 

W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2011). The 

consultation process was “designed to ensure compliance with the substantive” duty 

to avoid jeopardizing the continued existence of protected species. Thomas, 753 F.2d 

                                                            

7 EPA’s burden of proof is even greater in the ESA context, where the agency 
bears “the burden … to prove that the [challenged action] is non-jeopardizing.” 
Wash. Toxics, 413 F.3d at 1034.  
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at 764.8 In fact, the ESA violation is more serious than the FIFRA violation that 

warranted vacatur in Pollinator Stewardship because the consultation requirement 

“reflects a conscious decision by Congress to give endangered species priority over 

the primary missions of federal agencies.” Karuk Tribe, 681 F.3d at 1020 (quoting 

Tenn. Valley, 437 U.S. at 185).  

EPA’s only excuse is catching up on ESA consultation duties on older 

pesticides. Yet even EPA admits that the ESA does not allow EPA to bypass 

consultation because it might be consulting on other actions. See EPA Mot. 13-14 

(“EPA … failed to comply with the requirements of the ESA.”) (citation omitted). 

Those requirements mandate EPA to “ensure that none of [its] activities … will 

‘jeopardize the continued existence of any endangered species’” by consulting with 

the Expert Agencies. 16 U.S.C. § 1536(a)(2) (emphasis added). EPA failed to do so. 

See Ctr. for Biological Diversity v. EPA, 861 F.3d 174, 188 (D.C. Cir. 2017) (“[A]n 

agency may not duck its consultation requirement, whether based on limited 

resources, agency priorities or otherwise.”).  

                                                            

8 For this reason EPA and Dow’s attempt to downplay the violation as merely 
“procedural” fails. The violation is not merely procedural, and even if it were, that 
process is the core of the ESA and its purposes, the antithesis of the types of clerical 
errors warranting remand without vacatur.  
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EPA suggests that its ESA violation is not sufficiently serious because there is 

a possibility EPA “would be able to substantiate its decision on remand,” arguing 

that its failure to consider any potential effects on endangered species “do[es] not go 

to the heart of the FIFRA analysis.” EPA Mot. 19. EPA mistakes the relevant vacatur 

standard. Remand without vacatur is not granted based on the thin thread of 

possibility that an agency may substantiate its prior unlawful rationale; rather, so 

long as “a different result may be reached” on remand, the Court should vacate the 

registration. Pollinator Stewardship, 806 F.3d at 532 (emphasis added). 

Here, in EPA’s own words, because of its ESA violation, it has no idea 

whether “sulfoxaflor has ‘no effect’ on ESA listed species or their critical habitat, or 

[whether] the pesticide ‘may affect’ those species or their critical habitat.” EPA Mot. 

14; see Pollinator Stewardship, 806 F.3d at 532 (vacatur because EPA had “no real 

idea” of effects on bees). Accordingly, any future registration after remand likely will 

be different—either substantively or procedurally, since it will have to include an 

effects determination by EPA, the ESA consultation process for any species that 

registration “may affect,” and potentially a Biological Opinion from the Expert 

Agencies, with protections to safeguard imperiled species. See supra pp. 2-5.  

Further, EPA is wrong that its FIFRA and ESA duties are not intertwined and 

that its ESA failing does not also implicate its FIFRA decision. EPA’s ESA legal 
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duties go hand in hand with its FIFRA obligations. Wash. Toxics, 413 F.3d at 1032 

(“[EPA] cannot escape its obligation to comply with the ESA merely because it is 

bound to comply with [FIFRA].”). EPA’s statement is also contradicted by the 

FIFRA review standard, requiring EPA to find that a pesticide will not result in 

“unreasonable adverse effects on the environment,” which includes listed species and 

their habitat. 7 U.S.C. § 136(bb) (emphasis added); see 40 C.F.R. §158.130(h) 

(explaining that EPA’s FIFRA environmental assessment requires data to estimate 

exposure to ESA-protected species and their critical habitat).  

Respondents cite National Family Farm Coalition v. EPA (NFFC), 966 F.3d 893 

(9th Cir. 2020), but it is plainly inapposite. NFFC concerned EPA’s approval of uses 

of the pesticide Enlist Duo, and this Circuit issued remand without vacatur based 

on “EPA’s full compliance with ESA and substantial compliance with FIFRA.” Id. at 

929. In stark contrast to EPA’s inaction here, there EPA made effects 

determinations of exposure to Enlist Duo for different classes of plants and animals, 

and followed up with further assessments at the species-specific level, before 

concluding that there would be “no effect” on ESA-protected species and their 
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critical habitats. See id. at 923-24.9  

 EPA’s claim that it may reach the same conclusion on remand is also belied 

by EPA’s administration of other pesticides. For example, in NFFC, EPA reached a 

“no effect” determination and approved Enlist Duo only after imposing additional 

geographic use restrictions to avoid exposure to certain ESA-protected species. See 

Petition for Review, Ex. A, at 24-25, No. 17-70810, ECF 1-5 (9th Cir. filed Mar. 21, 

2017). In another example, EPA re-approved new uses of the pesticide dicamba only 

after EPA added an additional 57-feet in-field buffer in all directions to protect 

endangered species. See Petition for Review, Ex. A, at 21-22, Nat’l Family Farm Coal. 

v. EPA, No. 19-70115 (9th Cir. filed Jan. 11, 2019). Thus on remand, a different 

result “may be reached,” Pollinator Stewardship, 806 F.3d at 532, because EPA will 

likely need to modify the sulfoxaflor approvals with additional geographic 

restrictions or other spraying limitations to protect ESA-species. The gravity of EPA’s 

admitted violation of core ESA law militates heavily in favor of vacatur.  

 

 

                                                            

9 Dow’s reliance on EPA’s existing ecological risk assessment is similarly 
misplaced. Dow Mot. 7-9. EPA’s ecological assessment is hardly extensive, and most 
critically, it did not consider risks to ESA-protected species at all. See supra pp. 6-8.   
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 The Disruptive Consequences Prong Also Weighs in Favor of Vacatur.  
 
That EPA’s ESA violation is so serious that EPA is unlikely to reinstate the 

same approvals should end this Court’s inquiry because consideration of potential 

disruptive consequences of vacatur “is weighty only insofar as the agency may be able 

to rehabilitate its rationale for the regulation.” Ctr. for Food Safety v. Vilsack, 734 F. 

Supp. 2d 948, 952 (N.D. Cal. 2010) (quoting Comcast Corp. v. FCC, 579 F.3d 1, 9 

(D.C. Cir. 2009)). Regardless, Respondents also argue that remand alone will be 

more environmentally beneficial because without sulfoxaflor farmers are more likely 

to spray older, riskier pesticides. EPA’s Mot. 17-20; Dow Resp. 11-15. The argument 

is legally unavailing and factually unsupported.  

First, if anything is cognizable as “disruptive” here, it is environmental harm, 

not economic harm alone. This is what the Court held in Pollinator Stewardship. 806 

F.3d at 532 (vacating because leaving the sulfoxaflor registration in place “risks more 

potential environmental harm than vacating it”).  

Moreover, this case is not just about environmental harm generally but risks 

to endangered species, and in that specific context, the Ninth Circuit has held that 

there is no consideration for any other alleged harm. See Cottonwood, 789 F.3d at 

1090 (“[T]he equities and public interest factors always tip in favor of the protected 
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species.”); Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 929 (9th 

Cir. 2008) (“ESA’s no-jeopardy mandate applies to every discretionary agency 

action—regardless of the expense or burden its application might impose.”) (emphasis added 

and internal quotation marks omitted). This is why prior Ninth Circuit ESA vacatur 

cases have only declined to vacate if vacatur itself could result in harm to endangered 

species. See, e.g. Idaho Farm Bureau v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 1995) 

(declining vacatur where doing so would endanger the critically endangered Spring 

Snail); Nat. Res. Def. Council v. U.S. Dept. of Interior, 275 F. Supp. 2d 1136, 1143-44 

(C.D. Cal. 2002) (explaining that in environmental cases “the Ninth Circuit 

expressed special concern for the potentially one-sided and irreversible consequences 

of environmental damage prompted by vacating defective rules during remand.”). 

EPA does not argue that vacatur may be more detrimental to ESA-protected 

species. Nor could it: EPA admits it knows nothing about sulfoxaflor’s effects on 

protected species. EPA also cannot draw any conclusion from its existing FIFRA 

assessment, since EPA is merely an “action agency” under the ESA, not the Expert 

Agencies Congress designated, and lacks the expertise regarding ESA-protected 

species.10 As the National Academy concluded, EPA’s ecological risk assessment 

                                                            

10 Bennett v. Spear, 520 U.S. 154, 169 (1997) (“species and habitat 
investigations [under the ESA]” are not “within the action agency’s expertise”). 
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process is “not scientifically defensible for assessing the risks to listed species posed 

by pesticides ….” CFS_A130-31 ¶ 7. Thus, any EPA (and Dow) allegation regarding 

sulfoxaflor as a safer alternative is meaningless when it comes to ESA-protected 

species. See CFS_A129-34 (detailed critique of EPA’s FIFRA risk assessment).  

Second, even for non-ESA species and the environment generally, EPA still 

fails to show vacatur will have negative environmental consequences because its 

vacatur scenario argument is critically flawed. EPA relies solely on its comparison of 

sulfoxaflor’s toxicity to that of six alternative pesticides, but elsewhere EPA 

acknowledged that this comparative analysis does not analyze actual adverse effects 

of pesticide use in the environment. See CFS_A136-38 ¶¶ 16-18. EPA’s comparative 

analysis is also woefully incomplete: EPA compared sulfoxaflor only to the most toxic 

alternative pesticides, even though there are numerous widely-used “reduced risk” 

pesticides11 that are registered for use on many of the same crops, for many of the 

same pests. See CFS_A138-41 ¶¶ 19-24; CFS_A144-62. For example, the “reduced 

                                                            

11 “Reduced risk” pesticides are those “that pose less risk … than conventional 
alternatives.” EPA, Conventional Reduced Risk Pesticide Program, 
https://www.epa.gov/pesticide-registration/conventional-reduced-risk-pesticide-
program#:~:text=OP)%20Alternative%20Status-
,What%20is%20the%20Conventional%20Reduced%20Risk%20Pesticide%20Prog
ram%3F,environment%20than%20existing%20conventional%20alternatives (last 
visited Dec. 7, 2020).  
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risk” pesticide cyantraniliprole is also registered for combating Asian citrus psyllid 

and thrips in citrus, while pymetrozine, flupyradifurone, and flonicamid are all 

approved to address aphids in cotton. See CFS_A147.    

Third, in relying solely on honeybee data for sulfoxaflor’s impacts on insects, 

EPA’s FIFRA analysis ignores that harm to other insects—including ESA-protected 

insects and many other pollinators, bee species, butterflies, and moths—with 

populations in rapid decline. See CFS_A165-71 ¶¶ 6-12; see also Conservation Law 

Foundation et. al. Amici Br. 20-26, ECF 41-2. For example, native bumble bees have 

longer forage seasons and consume more pollen (and thus more pesticide residue) 

than honeybees. CFS_A171-72 ¶¶ 13-14. EPA’s assessment utilizing only honeybee 

data is thus irrelevant for assessing sulfoxaflor risks to the endangered rusty patched 

bumble bee already experiencing significant population decline. Id. ¶ 15. Nor does it 

capture sulfoxaflor risks to the endangered American burying beetle, whose 

existence has dwindled from thirty-five states to only three. Id. ¶ 16. And even EPA’s 

honeybee assessment is incomplete: EPA admitted that “[a] full comparison of 

honeybee toxicity for sulfoxaflor and its main alternatives cannot be made.”  

PSCER21 (emphasis added).  

Respondents cite Center for Biological Diversity v. EPA, 861 F.3d 174 (D.C. Cir 

2017), but that extra-circuit case is entirely distinguishable. There, the D.C. Circuit 
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remanded EPA’s unlawful registration of the pesticide cyantraniliprole without 

vacating based, in part, on EPA’s classification of cyantraniliprole itself as a “reduced 

risk” pesticide. Id. at 188-89 (citation omitted). 12 And unlike that case, this Court in 

Pollinator Stewardship focused on the unanalyzed risks of the specific pesticide before 

it, not on “other-more-toxic-pesticide substitution” speculation similar to 

Respondents’ arguments. 806 F.3d at 532-33.  

Regardless, unlike cyantraniliprole, sulfoxaflor is not classified as reduced risk. 

Just the opposite, EPA admitted sulfoxaflor poses potential risks for honeybees and 

birds, and numerous ESA-protected birds, mammals, reptiles, amphibians, insects, 

and aquatic invertebrates. See supra p. 6-8. EPA lacks evidence to demonstrate that 

keeping registrations in place while it completes consultation is the more 

environmentally protective outcome.  

 

 

 

                                                            

12 Nor was the issue of vacatur squarely before the D.C. Circuit. Petitioners 
there did not seek vacatur, but asked the court to retain jurisdiction while EPA 
completed ESA consultation. See Ctr. for Biological Diversity, Case Nos. 14-1036, 
Petitioners’/Appellants’ Final Opening Br. 48, Doc. 1631304 (D.C. Cir. filed Aug. 
19, 2016). 
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 Any Alleged Economic Consequences Are Irrelevant.  
 
Finally, Dow alone alleges the proverbial economic ‘sky will fall’ for farmers 

and agriculture from vacatur. Dow Mot. 15-20. The Court should disregard this 

argument.  

First, as discussed supra, such alleged economic injury is irrelevant to the 

Court’s remedy analysis under the ESA. See supra pp. 18-19. More generally, in 

environmental cases such as this, the Ninth Circuit has consistently declined to 

remand without vacatur based on economic harm, instead only deviating from 

vacatur where vacatur itself would lead to irreparable environmental injury.13 See, 

e.g., Ctr. for Food Safety, 734 F. Supp. 2d at 951 (“[T]he Ninth Circuit has only found 

remand without vacatur warranted by equity concerns in limited circumstances, 

namely serious irreparable environmental injury.”).  

                                                            

13 Dow cites California Communities, but that case is inapposite for several 
reasons. It did not concern the ESA, but involved a violation of the Clean Air Act, 
where EPA unlawfully approved an air quality plan that provided credits to a nearly-
completed power plant. Cal. Cmtys., 688 F.3d at 993–994. Unlike here, the court 
found vacatur would cause environmental harm by delaying completion of that 
plant, risking the power supply and resulting in blackouts that would necessitate 
diesel generator use, polluting the air: “the very danger the Clean Air Act aims to 
prevent.” Id. Also, unlike here, the court also found that because of these impacts, 
halting the plant’s construction would be “economically disastrous.” Id. Thus the 
economic harm was both certain and intertwined with the environmental harm the 
court emphasized in declining vacatur.  
 

Case: 19-72109, 12/07/2020, ID: 11917898, DktEntry: 59-1, Page 29 of 32



 24 

Second, even if the Court were to consider the allegations, they are meritless. 

Dow previously raised the same hyperbolic claims in Pollinator Stewardship,14 and the 

Court did not even find them worth any mention in the vacatur decision, let alone 

meriting any weight in the calculus. See 806 F.3d at 532-33. Further, as discussed 

above, it is false that farmers will not have other, and more environmentally friendly, 

pesticide alternatives. See supra pp. 20-22. Finally, the argument also ignores that, so 

long as it complies with this Court’s order, EPA can propose various FIFRA interim 

options such as a narrower registration, or Section 18 emergency use authorizations, 

7 U.S.C. § 136p, which EPA issued for sulfoxaflor uses after this Court vacated the 

initial registration. See CFS_A142 ¶ 25, CFS_A151-62.  

The ESA’s overarching purpose of “institutionalized caution” places the well-

being of endangered species over any speculative disruptions to agriculture. 

Cottonwood, 789 F.3d at 1091. Dow’s speculative economic injuries do not in any 

way trump the presumptive vacatur remedy.  

CONCLUSION 
 
EPA’s motion erases statutory mandates set forth by Congress and asks this 

Court to leave Petitioners with no remedy at all. The Court should not countenance 

                                                            

14 Br. for Resp.-Int., Pollinator Stewardship, ECF 34-1, at 39 (claiming that 
vacatur could result in “near total crop loss” and “catastrophic loss” for growers). 
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EPA’s transparent maneuvering to avoid accountability. For the foregoing reasons, 

the Court should deny EPA’s motion and vacate the registration.  
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