
 

 

Via Hand Delivery and First Class Mail 

 

October 8, 2014 

 

California Coastal Commission 

45 Fremont Street, Suite 2000 

San Francisco, CA 94105-2219 

Phone: (415) 904-5200 

Fax: (415) 904-5400 

 

Re: Proposed Changes to the California Coastal Management Program List of 

Federal Licenses and Permits Subject to Federal Consistency Review; Agenda Item 7(a) on 

October 10, 2014  

 

Dear Commissioners: 

 

I am writing on behalf of the Center for Biological Diversity (the “Center”) to request 

that the California Coastal Commission (the “Commission”) take additional action to ensure that 

hydraulic fracturing (“fracking”) and other unconventional well stimulation techniques used in 

offshore oil and gas operations receive proper scrutiny under the Coastal Zone Management Act 

(“CZMA”), 16 U.S.C. § 1451, et seq. 

 

The Center applauds the Commission for asking the Bureau of Ocean Energy 

Management and the Bureau of Safety and Environmental Enforcement for information on 

instances in which the agency authorized fracking and other well stimulation techniques on the 

Outer Continental Shelf (“OCS”), and for urging the Bureaus to process applications to engage 

in such activities in a way that would ensure additional review under the CZMA and other 

relevant laws. But the Bureaus have not done so, and additional action on the part of the 

Commission is needed. 

 

Specifically, the Center requests that the Commission amend the California Coastal 

Management Program Federal License and Permit List (“CMP List”) to include applications for 

permits to drill and other applications for licenses or permits to engage in oil and gas extraction 

activities not described in detail in an exploration, drilling, or development plan, including 

fracking and other unconventional well stimulation techniques. Such action is necessary to 

safeguard California’s beaches, air, water, and marine life from the myriad of threats posed by 

fracking, and ensure the continued health of our coastal ecosystem. 

 

The Coastal Zone Management Act and Consistency Determinations 

 

Enacted in 1972, the CZMA seeks “to protect and to give high priority to natural systems 

in the coastal zone” and thereby prevent “[i]mportant ecological, cultural, historic, and esthetic 

values in the coastal zone…[from] being irretrievably damaged or lost.” 16 U.S.C. § 1451(e), 
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(h). To reach these goals, the CZMA enhances the ability of coastal states to assume planning 

and regulatory powers over their coastal zone. Id. § 1451(m); S. Rep. No. 92-753 (1972).  

 

In particular, the CZMA authorizes states with federally approved coastal management 

programs to review federal license and permit activities in, or outside of, the coastal zone that 

affect land uses, water uses, or natural resources within the coastal zone to ensure the activity is 

fully consistent with the state’s management plan. 16 U.S.C. § 1456(c)(3)(A); see also 15 C.F.R. 

§ 930.53(a) (effects on coastal zone includes “reasonably foreseeable effects”). The Coastal Act 

– the Commission’s enabling legislation – is part of California’s federally approved coastal zone 

management program. Cal. Pub. Res. Code § 30008; American Petroleum Institute v. Knecht, 

456 F.Supp. 889, 895 (C.D. Cal. 1978). Any qualifying federally permitted activity which affects 

the coastal zone must therefore be consistent with the goals of the Coastal Act. As such, if an 

activity does not “protect the ecological balance of the coastal zone and prevent[] its 

deterioration and destruction,” Cal. Pub. Res. Code § 30001(c), the Commission must exercise 

its authority under the CZMA and deny consistency certification. 16 U.S.C. § 1456(c); see also 

Cal. Pub. Res. Code § 30230 (“[u]ses of the marine environment shall be carried out in a 

manner that will sustain the biological productivity of coastal waters and that will maintain 

healthy populations of all species of marine organisms adequate for long-term commercial, 

recreational, scientific, and educational purposes”) (emphasis added).  

 

In order to trigger the Commission’s consistency review, however, the activity must 

typically be included on the CMP List. 15 C.F.R. § 930.53(a).
1
 When a listed activity occurs 

outside the coastal zone, it can be subject to consistency review if it affects resources within the 

coastal zone and the Commission specifies the geographic location for such activities as part of 

its list. Id. The Commission can revise the listed activities that trigger consistency review 

following public notice and comment, and federal approval of the amendment. Id. § 930.53(c). 

 

Typically, a federal agency cannot issue a permit for listed activities unless the applicant 

submits a consistency certification to the Commission and the Commission concurs with that 

certification. 16 U.S.C. § 1456(c)(1)(A), (3)(A); 15 C.F.R. § 930.53(d). If the Commission 

objects to the applicant’s consistency certification, the federal government must deny the 

application, unless the applicant works with the Commission to develop conditions that will 

enable the activity to comply with the Coastal Act and otherwise satisfy the Commission’s 

concerns, 15 C.F.R. § 930.4(a), or the U.S. Secretary of Commerce overrules the state’s 

objection. 16 U.S.C. § 1456(c)(3)(A); 15 C.F.R. § 930.64.
2
  

 

The CMP List thus serves an important function – it puts federal permit applicants on 

notice as to what particular applications will require a consistency determination, and ensures the 

Commission is involved in the permitting of such activity as early as possible in the planning 

process (potentially leading the applicant to revise the scope of its proposed activity at the 

                                                 
1
 The Commission can also review particular unlisted activities on a case-by-case basis if it requests, and receives, 

authorization from the National Oceanic and Atmospheric Administration to do so. 15 C.F.R. § 930.54. 
2
 The Secretary of Commerce has previously sustained two Commission objections to exploratory oil and gas 

drilling in the Santa Barbara Channel, which the Commission had objected to due to adverse impacts on coastal 

resources and commercial fishing facilities, and cumulative air quality impacts. See Decisions and Findings in the 

Consistency Appeal of Exxon, 1984, available at: http://www.coastal.ca.gov/fedcd/soc/Exxon_Thresher_Shark.pdf; 

Decisions and Findings in the Consistency Appeal of Chevron, 1990, available at: 

http://www.coastal.ca.gov/fedcd/soc/Chevron_USA.pdf.  
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outset). The CMP List thus helps to “[a]ssure orderly, balanced utilization and conservation of 

coastal zone resources” and prevent the “deterioration and destruction” of the coastal 

environment as required by the Coastal Act. Cal. Pub. Res. Code §§ 30001.5; 30001(c). The 

CMP List also ensures that federal activities that affect the coastal zone will be subject to public 

notice and comment, 16 U.S.C. § 1456(c)(3)(A); 15 C.F.R. § 930.41(a), thereby giving citizens 

of the state a say as to whether a particular activity that affects its unique coastal resources 

should go forward.  

 

Requested Amendment to the CMP Federal License and Permit List 

 

The Center requests that the Commission seek to amend its CMP List to add the 

following: (f) Applications for permits to drill and other federal license or permit activities that 

involve hydraulic fracturing (“fracking”) and other unconventional well stimulation techniques 

not described in detail in an OCS plan.   

 

The geographic area for this activity could be defined as follows:  

 

The Santa Barbara Channel, and any other areas under OCS oil and gas leases in the 

Pacific Region. 

 

The Commission’s Authority to Request the Amendment  

 
The Commission would be well within its authority under the CZMA to request this 

specific amendment to its CMP List. Under the regulations implementing the CZMA, there are 

essentially three elements that need to be satisfied in order for an authorization from a federal 

agency to constitute a “federal license or permit” subject to the state’s consistency review. See 15 

C.F.R. § 930.51(a). First, federal law requires that an applicant obtain a federal authorization in 

order to engage in a particular activity; second, the proposed activity has reasonably foreseeable 

effects on a state’s coastal zone; and third, the proposed activity was not previously reviewed for 

federal consistency by the state. Id. 

 

A permit to drill using fracking easily satisfies this test. First, the Outer Continental Shelf 

Lands Act (“OSCLA”), 43 U.S.C. § 1331, et seq., requires an applicant to obtain a permit from 

the Bureau of Ocean Energy Management (“BOEM”) in order to engage in oil and gas extraction 

activities on the OCS. 30 C.F.R. § 550.281.  

 

Second, fracking has reasonably foreseeable effects on California’s coastal zone. Indeed, 

fracking is an inherently dangerous activity that can cause a host of detrimental impacts to 

California’s air, water, wildlife, and coastal communities. For example, exposure to ambient 

benzene – a known carcinogen – has been documented in people living within a ten-mile radius 

of fracked wells in Colorado,
3

 indicating that offshore fracking in federal waters can affect air 

quality and residents within the coastal zone. Fracking also has reasonably foreseeable impacts 

on a variety of species whose ranges span both inside and outside the coastal zone. The federal 

                                                 
3
 Reutman, S.R. et al. 2002. Evidence of reproductive endocrine effects in women with occupational fuel and 

solvent exposures. Environ Health Perspectives 110:805-811; McKenzie, L. et al. 2014. Birth outcomes and 

maternal residential proximity to natural gas development in rural Colorado. Environmental Health Perspectives, 

doi:10.1289/ehp.1306722. 
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government currently allows offshore oil and gas facilities to dump more than nine billion 

gallons of wastewater directly into the ocean.
4
 Scientific research has indicated that 40 percent of 

the chemicals added to fracking fluids have been found to have ecological effects, indicating that 

they can harm aquatic animals and other wildlife.
5
 Some of the chemicals used in fracking 

operations can break down into nonylphenol, a very toxic substance with a wide range of 

harmful effects that include the development of intersex fish and altered sex ratios at the 

population level.
6
 Nonylphenol can also inhibit the development, growth, and survival of marine 

invertabraes, and has been shown to bioaccumulate in sea otters – a species listed as threatened 

under the federal Endangered Species Act.
7
 Water pollution associated with fracking could also 

significantly affect numerous species of endangered whales, including endangered blue, 

humpback, and gray whales, who feed in and migrate through the Santa Barbara Channel – the 

area where fracking in federal waters is known to have occurred.
8
    

  

Finally, the Commission has not previously reviewed fracking for consistency with its 

coastal management program. Although the Coastal Commission currently reviews OCS 

exploration, development, and production plans for consistency, 15 C.F.R. § 930.73, the Center’s 

review of the development and production plans of projects that have engaged in fracking in 

federal waters reveals that none of these plans specifically mention fracking.
 9

 In other words, 

fracking is not an activity contemplated under any of these plans. As such, the Commission has 

not previously reviewed this activity for consistency. The Commission should therefore seek to 

amend its CMP List to ensure that fracking and other unconventional well stimulation techniques 

used in offshore oil and gas operations receive proper scrutiny under the CZMA.
10

 

 

                                                 
4
 Environmental Protection Agency, Reissuance of National Pollutant Discharge Elimination System (NPDES) 

General Permit for Offshore Oil and Gas Exploration, Development and Production Operations Off Southern 

California, 79 Fed. Reg. 1643 (Jan 23, 2014); Commission Consistency Determination, General NPDES Permit 

From Discharges of Offshore Oil and Gas Platforms, http://documents.coastal.ca.gov/reports/2013/6/W13a-6-

2013.pdf.  
5
 California Council on Science and Technology. 2014. Advanced Well Stimulation Technologies in California: An 

Independent Review of Scientific and Technical Information. August 28, 2014, available at 

http://ccst.us/publications/2014/2014wst.pdf (“CCST”). 
6
 Diehl, J., et al. 2012. The distribution of 4-nonylphenol in marine organisms of North American Pacific Coast 

estuaries. Chemosphere 87:490-497. 
7
 Id.  

8
 See also Letter from the Center to the Commission, Re: The Coastal Commission’s Regulatory Authority and 

Mandates Relating to Fracking in Oil and Gas Wells Offshore California, Nov. 14, 2013 (detailing other detrimental 

impacts of offshore fracking).  
9
 BOEM’s regulations implementing OSCLA state that applications for permits to drill and other “permits to 

conduct activities under…approved [exploration and development plans]…are not subject to separate State CZMA 

consistency review.” 30 C.F.R. § 550.281(c). However, the regulation requires the activities proposed in such 

applications “to conform to the activities described in detail” in approved plans. Id. § 550.281(d) (emphasis added). 

Any activity that is not described in detail in an approved plan must therefore be subject to consistency review under 

the CZMA – the exemption for consistency review does not cover fracking because the practice is not described in 

detail in exploration or development plans. See 15 C.F.R. § 930.71 (defining “federal license or permit in context of 

OSCLA as “any activity requiring a federal license or permit…described in detail within an OCS plan.”) (emphasis 

added). 
10

 Although the Center believes that BOEM’s processing of applications for permits to drill that involve fracking and 

other unconventional well stimulation techniques as minor amendments is improper under the CZMA, OSCLA, and 

the National Environmental Policy Act, 42 U.S.C. § 4321, et seq., adding such permits to the CMP List will ensure 

that fracking and other dangerous enhanced recovery techniques receive CZMA review, regardless of BOEM’s 

classification. 
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Conclusion  

 

Fracking is an inherently dangerous activity with a myriad of reasonably foreseeable  

detrimental impacts to California’s coastal zone. Despite the fact that fracking has occurred  

numerous times in federal waters, the Commission has not reviewed the activity for consistency 

under the CZMA. The requested amendment would therefore implement the intent behind the 

CZMA that states review all federally permitted activities that can impact the coastal zone, and 

the intent of the Coastal Act that activities that will deteriorate or destroy California’s unique 

coastal environment not be permitted.  

 

Sincerely,  

 

 
 

Kristen Monsell, Staff Attorney 

Center for Biological Diversity 

kmonsell@biologicaldiversity.org  


