National Defense Authorization Act for Fiscal Year
3-291, available at https://www.congress.gov/113/
If (last visited February 12, 2021). Section 3003 of
t Arizona Land Exchange and Conservation Act,
een the United States Government and two foreign
v as “Resolution Copper”). 16 U.S.C.A. § 539p. The
vhich the Government will convey to Resolution
nonal Forest, includes a sacred Apache ceremonial
mown 1n English as “Oak Flat.” (Doc. 1 at § 3).
g the exchange 1s to “carry out mineral exploration
val Area.” 16 U.S.C.A. § 539p(6)(1).

\pache Stronghold, a nonprofit organization seeking
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e land, filed a Complaint in this Court seeking to
9 11). Plaintiff argues the land 1s held in trust by the
s by way of an 1852 Treaty. (Doc. 1 at 9 7). Plaintiff
te Oak Flat in violation of the Apaches’ religious
f the trust. (Doc. 1 at § 10).

f filed a Motion for Temporary Restraining Order
n (“PI”) seeking to prevent the United States
dlishing a Final Environmental Impact Statement
the potential environmental effects” of the mine and
es to minimize impacts.” (Doc. 7); USDA Forest
e, available at https://www.fs.usda.gov/detail/r3/
iessed February 12, 2021). The FEIS was set for
uary 15. (Doc. 7 at 3). Plamtiff alleges Defendants
f the FEIS publication, which was previously set for
d finalize before President Biden’s inauguration and
contest the sale. (Doc. 1 at § 33, 36-39).

urt denied the Motion to the extent it sought an
ould not show immediate and ureparable injury.
iff could not show the land conveyance would occur
1e FEIS, and n fact Defendants would have 60 days
xchange, a TRO without notice and opportunity for
t 4). The FEIS was published on January 15, 2021 as
ee USDA, FINAL Environmental Impact Statement,
id Exchange, available at https://www resolution
ution-final-eis-vol-1.pdf (last visited February 12,
‘he Motion. (Docs. 7, 18, & 30). In their Response,
1 sale would not take place until 55 days after the
than March 11, 2021). (Doc. 18-1 at 3-4). The Court




08)). An injunction may be granted only where the
succeed on the merits, that he 1s likely to suffer
1mminary relief, that the balance of equities tips 1n his
2 public interest.” Herb Reed Enters., LLC v. Fla.
47 (9th Cir. 2013) (quoting Winter, 555 U.S. at 20).
uated on a sliding scale under this Circuit’s “serious
1ction 1s appropriate when a plamtiff demonstrates
erits were raised and the balance of hardships tips

r the Wild Rockies v. Cottrell, 632 F.3d 1127, 1134-
cil v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en

ierits 1s the most important Winter factor; if a movant
he court need not consider the other factors in the
the merits.” Disney Enters., Inc. v. VidAngel, Inc.,
rnal citations and quotations omitted); see also, e.g.,
No. CV-11-1059-PHX-DGC, 2011 WL 3760876, at
2 Plaintiff has failed to show a likelihood of success
us questions, the Court will not 1ssue a preliminary

;s the other requirements for preliminary injunctive

: Court finds that Plamtiff has not demonstrated a

estions going to, the merits of its claims.
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maintain their relationships to their land.” (Doc. 1 at § 51) (Count 3). Thus, Plaintiff argues
the conveyance to Resolution Copper is in breach of the Government’s trustee and
fiduciary duties.

As an mitial matter, Plaintiff Apache Stronghold lacks standing to bring the breach
of trust claim. The “ureducible constitutional minimum of standing consists of three
elements . . . [t]he plamntiff must have (1) suffered an mjury in fact, (2) that 1s fairly
traceable to the challenged conduct of the defendant, and (3) that 1s likely to be redressed
by a favorable judicial decision.” Spokeo v. Robins, ~ U.S. | 136 S.Ct. 1540, 1547
(2016) (internal punctuation omitted) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555,

v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167,
: constitutional standing requirement that a plaintiff
udential requirement that a plamntiff “cannot rest his
nterests of third parties.” Warth v. Seldin, 422 U.S.
; an important function: It prevents “the adjudication
nrt may not wish to assert” and seeks to ensure “that
s at 1ssue 1s present to champion them.” Duke Power
., 438 U.S. 59, 80 (1978).

inst a party asserting the legal rights of another 1s
upreme Court may ‘recognize| | exceptions to this
727 F.Supp.2d 1, 15 (D.D.C. 2010) (alteration in
ws., & Professors v. Bush, 310 F.3d 1153, 1160 (9th
zation may have standing to sue on behalf of its

would otherwise have standing to sue in their own




‘the Treaty of 1852 was between the United States
>t with any particular Tribe.” (Doc. 30 at 3). By
‘gues its individual members have standing to assert
because they are direct descendants of Mangas
ries to the 1852 Treaty,” since they “are among the
ancestor’s agreement with the United States.” (Doc.
wailing.

1onship between the United States and an Indian or
1 incident the right of an injured beneficiary to sue
a breach of the trust.” United States v. Mitchell, 463
ity, by its very definition, “is ‘essentially a contract

)t between individuals. Herrera v. Wyoming, 587

» recent Supreme Court case McGirt v. Oklahoma
a single individual Native American and enrolled
an tribe can assert his treaty rights and the aboriginal
30 at 4) (citing McGirt v. Oklahoma, 591 U.S. .
c. 47 at 77) (Plaintiff’s counsel stating he “didn’t
Western Apache tribes as plaintiffs “in light of the
>Girt v. Oklahoma, where an individual asserted and
1ts to a vast part of the state of Oklahoma™). But in
eek to enforce tribal treaty rights. Rather, he suffered
i, not the tribe—he had been tried and convicted of a
‘e committing the crime on federal Indian land. The
1ssue before it could adjudicate McGirt’s individual

the breach of trust claim, the individual Apache
1 personalized right. Accordingly, McGirt is not




to an entire tribe rather than to individual tribal
the treaty, or the signatory tribe, can exercise treaty
. App. 41, 49, 111 P.3d 1206, 1211 (2005) (citing
1368, 1372 (9th Cir. 1981) (“The appellants seek to
nay do so only if they are the tribes that signed the
s do not have any treaty rights, even if they are
he treaty, because a treaty 1s a contract between
-, 127 Wash. App. at 49 (emphasis added) (rejecting
ity rights because his great-great-great-grandfather
> “[t]reaty rights are rights of signatory tribes, not
on, 443 U S. at 675).3

nsider cases like United States v. Winans in which
hing and/or hunting rights reserved in treaties. (Doc.
t sovereign nations cannot fish or hunt. They can,
e.g., Bess v. Spitzer, 459 F .Supp.2d 191, 196 (E.D.
ndians lack standing to sue under the Treaty of Fort
>cures rights for ‘tribes and bands of Indians’ rather
‘ates v. State of Wash., 384 F. Supp. 312, 399 (W.D.
)0 F.2d 676 (9th Cir. 1975) (individual Indians had
1se the treaties at 1ssue had individually enforceable
e mdividual Indians to fish on the land). The line of
sht to enforce their individual treaty rights to fish or
» here.

Nashington Court of Appeals are not binding on this
e Posenjak decision, holding in relevant part that
an individual, but the Point Elliott Treaty reserves
American Indians as individuals.” Posenjak v. Dep’t
4 F. App’x 744, 746 n.2 (9th Cir. 2003).
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*he Stronghold’s members are direct descendants of
use the Treaty only grants tribal rights, not individual
pache people were not a “tribe” when the Treaty was
age of the Treaty that the signors bound the Western
y consistently refers to the Apaches as a “nation or
2, the Treaty provides that the individual Apache
of the Apache Nation of Indians.” Treaty with the
it. 979. Further, Article I of the Treaty states “[s]aid
v authorized Chiefs” submit to U.S. jurisdiction. /d.
sontinuously refers to the “nation or tribe of Indians”
‘ven reading the language of the 1852 Treaty with a
ff’s members’ interests as Indians, the Court cannot
y individual Indians. See Herrera, 139 S. Ct. at 1699
quiring courts to interpret treaties in favor of the
has not shown the Treaty—or any other source of
the United States breached by authorizing the land

pache members therefore lack standing to assert a

d standing to assert the breach of trust claim, it is
untiff does not point to any specific trust language
! Treaty or elsewhere. Plamntiff has alluded to a trust
veen the Government and the Indians generally. See
| “federal-Tribe trust relationship” and “the United
ally recognized Indian tribes and individual Indian
- 86) (“The notion of a trust, to me, involves an
ates to . . . act for the happiness and . . . prosperity,

1earing, Plamtiff’s expert witness Dr. John R. Welch
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ort of codified or written-down trust associated with

v the Eastern Apaches territory referenced in [the]

eme Court held that “where the Federal Government
on over tribal monies or properties, the fiduciary
«ct to such monies or properties (unless Congress has
ing 1s said expressly i the authorizing or underlying
nent) about a trust fund, or a trust or fiduciary
ll, 463 U.S. 206 (1983) (emphasis added) (citing
ates, 624 F.2d 981, 987 (Ct. Cl. 1980)). In United
clarified the “general trust” relationship between the
162 (2011). The Court acknowledged that a general
the Government’s relationship with the Indians “in
the Court explained that, although “relevant statutes
he Government and the Indians as a ‘trust,’ that trust
ather than the common law.” Id. Accordingly, “the
fic rights-creating or duty-imposing statutory or
>s v. Navajo Nation, 537 U.S. 488, 506 (2003).
create a specific trust duty by statute derives from
1an affairs. “[T]he organization and management of
t to the plenary authority of Congress.” Id. With this
nent “has often structured the trust relationship to
r, 546 U.S. at 176. Although the Government’s trust
to the welfare of the Indians,” 1t remains “distinctly
t to congressional control. Heckman v. United States,
ple, in Heckman, the Government sued to prevent
abers of an Indian tribe because the conveyances

osed by Congress. Id. at 445-46. The Government
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y Indian grantors whose conveyances it sought to
ly acting as trustee, the Government was in fact
the disposition of the Indian lands. /d. at 445. “Such
rernment assumed a fiduciary role over the Indians

the governing authority enforcing statutory law.”

nment “has charged itself with moral obligations of
Indians, Seminole Nation v. United States, 316 U.S.
ae fulfillment of which the national honor has been
Nonetheless, this Court must follow Supreme Court
ls us that when “the Tribe cannot 1dentify a specific,
ulation that the Government violated, . . . neither the
t land] nor common-law trust principles matter.”
U.S. 287, 302 (2009). “The Government assumes
» extent 1t expressly accepts those responsibilities by
1s added).

issue 1n this case to the United States via the Treaty
ears before the 1852 Treaty was executed. See Map
| Territories (scanned map), in NATIONAL ARCHIVES
s://catalog.archives.gov/1d/2127339 (last accessed
United States took legal title to the land. This Court
aty and supporting documentation in this case and
2s ever forfeited that title, or that Congress intended
st for the Western Apaches.

not create a trust relationship. The parties merely
designate territorial boundaries. See Treaty with the
79 (stating that “the government of the United States

1ate, settle, and adjust their territorial boundaries”™).
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iguage 1n the past, they have consistently held it did
it example, in Robinson v. Salazar, 838 F. Supp. 2d
r at 1ssue could “not be said to recognize Indian title”
ssignate, settle, adjust, define, or assign limits or
1 left “such matters to the future.” Id. The language
the language in the 1852 Treaty at issue here. Id.
ernment shall, at its earliest convenience, designate,
ndaries”); see also Uintah, Uintah Ute Indians v.
(1993) (finding no trust created based on 1dentical
:s that, while there were various efforts to designate

ely failed. (Doc. 47 at 87).* The 1852 Treaty simply

States is holding the land in trust for the Apaches.’

ie Court with maps indicating territorial boundaries,
"1e signing of the Treaty by the Smithsonian Institute
retation of what the United States and the parties to
‘0 as [sic] the time as being Western Apache’s . . .
mphasis added). They do not change the conclusion
a trust.

estern Apaches’ aboriginal title to the land. See, e.g.,
ent . . . attempted to ‘quiet’ Apaches’ reserved treaty
pache Stronghold would run into the same standing
itle to the land. See United States v. Dann, 873 F.2d
\at “individual Indians do not even have standing to
use “[t]he common view of aboriginal title 1s that 1t
1y aboriginal title the tribes may have had was
los Apache Tribes of Arizona, ef al. v. United States,
me 27, 1969) (findings of fact), available at
nts/17-001-WQAB/SCAT-3-IndianClaimsComm’n
y 12,2021). (“May 1, 1873 marks the date on which
ern Apache Indians their Indian title to all of their
states v. Santa Fe Pac. R. Co., 314 U.S. 339, 347
uted States to extinguish Indian title has never been
reaty, by the sword, by purchase, by the exercise of
t of occupancy, or otherwise, its justness is not open
>tations omitted).

10
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52 Treaty did create a trust relationship, Congress
it trust relationship by passing Section 3003 of the
tb that decision. “It 1s well settled that an act of
ty, and that any questions that may arise are beyond
d must be met by the political department of the
5. 264, 271 (1898). “Plenary authority over the tribal
1sed by Congress from the beginning, and the power
one, not subject to be controlled by the judicial
» Wolf v. Hitchcock, 187 U.S. 553, 565 (1903); see
187 U.S. 294, 308 (1902) (“The power existing in
rd the tribal property, and the power being political
mner of its exercise 1s a question within the province
and 1s not one for the courts™); Winton v. Amos, 255
>lenary authority over the Indians and all their tribal
»ncerning their tribal property.”)
rized Oak Flat to be mined 1f 1t were first conveyed
ss authorized that conveyance. (Doc. 7 at§21). This
;s and by the Constitution. Skoko v. Andrus, 638 F.2d
ts cannot interfere with the administration of public
ess and the Executive, so long as constitutional
aer branch.”). The breach of trust claim must fail.
ent Free Exercise Clause (Substantial Burden)
1 any codified trust, the evidence before the Court
een using Oak Flat as a sacred religious ceremonial
41) (“[T]he stories from my great-grandmother and
me from. And so those stories that my grandfather
ne, [ am fourth generation of, I guess prisoners of

ik Flat to the Western Apaches cannot be overstated

11
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to words. The importance was immediately apparent
tearful testimony of Apache Stronghold members
Nosie, co-founder and spokesperson of Apache
‘arlos Apache Tribe, testified that the Apache people
ice” from the U.S., which created a “suppressed way
armed with a promise from the U.S. that they “would
cred places if [they] conform to being assimilated,”
issimilation. (Doc. 47 at 58). But the Apaches did
nected to their spirituality, remaining “tied to the
I, with the mother.” (Doc. 47 at 59).

laughter, testified that, despite the turmoil and
maintained their spiritual connection to the land.
sen, the Creator, has given life to the plants, to the
vater.” (Doc. 47 at 42). Because of this, the Apaches
the Creator’s spirit. (Doc. 47 at 42). The land 1s also
Tany of the young Apache women have a coming of
remony,” in which each young woman will “connect
to Oak Flat.” (Doc. 47 at 42, 48). Apache individuals
;:ator through their prayers. The Apache people also
cking acorns, berries, cactus fruit, and yucca to use
scause the land embodies the spirit of the Creator,
plants, because they have that same spirit, that same
nger there. And so without that spirit of Chi’Chil
> (Doc. 47 at 42). If the mining activity continues,
rad inside. We can’t call ourselves Apaches.” (Doc.
‘many Western Apache people, Resolution Copper’s
1ll close off a portal to the Creator forever and will

iches’ spiritual lifeblood.

12
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s’ deep connection to Oak Flat, Apache Stronghold
- the land to Resolution Copper “puts government-
ffs to change or violate their religious beliefs” in
of the First Amendment and the Religious Freedom
12 U.S.C. §§ 2000bb ef seq. (Doc. 1 at Y 65, 73).
rity of Plaintiff’s religious and historical connection
2 “Plaintiff has not alleged a government action that
exercise.” (Doc. 18 at 15, 27).°

he First Amendment provides that “Congress shall
ee exercise [of religion].” U.S. Const., amend. I.
Supreme Court held that the Free Exercise Clause
dening the free exercise of religion with a “valid and
7494 U.S. 872, 879 (1990). However, Congress
dom Restoration Act (“RFRA”) because the Smith
quirement that the government justify burdens on
eutral towards religion.” 42 U.S.C. § 2000bb(a)(4)
, the RFRA “created a cause of action for persons
ally burdened by a government action, regardless of
itral law of general applicability.” Navajo Nation v.
'8 (9th Cir. 2008) (citing 42 U.S.C. § 2000bb-1). In
ations 1n which Congress has passed a religiously
nstruction on public land cannot, as a matter of law,
eligion. (Doc. 18 at 30- 35). While this Court need
>s that the Ninth Circuit has indicated i1t would reject
‘inth Circuit assumed, without deciding, “that RFRA
nanagement of its land” and the dissenting opinion
question whether RFRA applies to federal land. . . .
1at says, or even suggests, that such a carve-out from

1d, or even suggested that RFRA is mapplicable to
Forest Serv., 535 F.3d 1058, 1095 (9th Cir. 2008)

13
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ut nonetheless must provide exemptions under that
>t doing so would substantially burden them.

:tion 3003 of the NDA A—is a neutral law of general
e exchange of land with a mining company, and,
:ligious practices deeply, that is not its purpose.” In
sider a neutral law of general applicability, Free
rery limited situations. “Under RFRA, a ‘substantial
als are forced to choose between following the tenets
wmental benefit (Sherbert) or coerced to act contrary
at of civil or criminal sanctions (Yoder).” Navajo
ded) (citing Sherbert v. Verner, 374 U.S. 398 (1963)
1972)). In Yoder, “the application of the compulsory
laintiffs violated the RFRA because it “affirmatively
riminal sanction, to perform acts undeniable at odds
ous beliefs.” Id. (citing Yoder, 406 U.S. at 218). In
on Saturdays, her faith’s day of rest, but was denied
for failing to accept work without good cause. /d.
e state’s conditioning of unemployment benefits on
iturdays unconstitutionally forced her “to choose
religion and forfeiting benefits.” Sherbert, 374 U.S.
‘cuit held that “[a]ny burden imposed on the exercise
1erbert and Yoder 1s not a ‘substantial burden’ within
2quire the application of the compelling interest test

Vation, 535 F.3d at 1070.%

law 1s 1n fact intentionally discriminatory. See (Doc.
iment more thoroughly infra Section (IIT)(C).

+ Amicus Brief filed 1n this case (Doc. 56), and has
ted therein. The Brief urges the Court to find that the
:ly “constitute a floor for substantial burden claims,

14
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1 to those of Navajo Nation. There, the Government
ntaining treated sewage water to expand the Arizona
sacred government-owned Navajo land in northern
1e Navajo Tribe and its members, argued the use of
contaminate the entire mountain and devalue their
religious exercises” in violation of the Free Exercise Clause. /d. The Ninth Circuit held that
the plamtiffs could not maintain an RFRA action because they could not show “substantial
burden.” Id. The Nmth Circuit acknowledged the land’s “long-standing religious and
cultural significance to Indian tribes.” Id. at 1064. The Navajo people believed the
mountains were “a living entity,” conducted religious ceremonies on them, and collected
plants, water, and other materials from them. /d. Nonetheless, bound by precedent, the
Ninth Circuit held “there 1s no showing the government has coerced the Plaintiffs to act
contrary to their religious beliefs under the threat of sanctions, or conditioned a
governmental benefit upon conduct that would violate the Plaintiffs’ religious beliefs, there
rcise of their religion.” Id. at 1063; see also, e.g.,
545 F.3d 1207, 1213-15 (9th Cir. 2008) (rejecting

‘ribe’s arguments that the dam interferes with the

1t coercion that could lead to a finding of substantial
all of the cases cited in the brief interpret what 1s
der the Religious Land Use and Institutionalized
ies to prisoners’ rights and state land use laws, not
each statute uses “the same standard,” see Holt v.

this merely means that both statutes require the
y analysis where the law in question imposes a
s. What constitutes a “substantial burden,” however,
ute. See Navajo Nation, 535 F.3d at 1078 (expressly
PA cases because “instead the ‘substantial burden’
ce to the Supreme Court’s Pre-Smith jurisprudence,
FRA expressly adopted. Under that precedent, the
stantial burden’ on the exercise of their religion™).
ecedent, Section 3003 does not impose a substantial

15
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religion are irrelevant to whether the hydroelectric
between practicing their religion and receiving a
into a Catch-22 situation: exercise of their religion
7).

court found no substantial burden in part because
il resources, shrines with religious significance, or
wysically affected by the use of such artificial snow.
red; no springs polluted; no places of worship made
vajo Nation, 535 F.3d at 1063. Instead, “[t]he only
on the Plamtiffs’ subjective, emotional religious
1t recognizes that the burden imposed by the mining
bstantive and tangible than that imposed in Navajo
11 but destroyed to install a large underground mine,
ssible as a place of worship. See, e.g., FEIS at 84
d operation of the mine would profoundly and
oteel (Oak Flat) . . . through anticipated largescale
(“the proposed mine would disturb large areas of
vegetation”).
;0 explained that the Supreme Court Lyng decision
same result even 1f the use of artificial snow would
ility to practice their religion.” Navajo Nation, 535
Indian tribes, challenged the U.S. Forest Service’s
on a ceremonial tribal ground. Lyng v. Northwest
U.S. 439 (1988). The tribes alleged the construction
e of religion by disturbing a sacred area. Id. at 442—
spensable part” of the tribes’ religious practices, and
construction “would cause serious and irreparable

12 (citations and internal quotation marks omitted).

16
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ed the Indian tribes’ Free Exercise Clause challenge.
ernment’s plan would “diminish the sacredness” of
> significantly” with their ability to practice their
10ugh” burden to violate their Free Exercise Clause
1tiffs were not “coerced by the Government’s action
aror did the “governmental action penalize religious
1 equal share of the rights, benefits, and privileges
-not make out an RFRA claim. See id. at 449. Even
e government action must still fall within those two
ixercise violation under RFRA *

ile same problem as plaintiffs in both Navajo Nation
law and binding upon this Court: Plamtiff has not
101 has 1t been coerced into violating their religious
r can it, that the Government’s mining plans on Oak
on the Apache people’s religious practices. To that
es no doubt derive great “benefits” from the use of
e of the word. However, Oak Flat does not provide
ler RFRA jurisprudence: It isn’t something the
iaches, like unemployment benefits, and then took
larly, building a mine on the land isn’t a civil or
See SANCTION, Black’s Law Dictionary (11th ed.
pply what it considers a “much more lenient test to

vajo Nation test” as set forth in Little Sisters of the
40 S.Ct. 2367 (2020). (Doc. 30 at 12-14). Plaintiff
1ether “the government puts substantial pressure on
[their] behavior and to violate [their] beliefs.” (Doc.
id not abrogate the test set forth in Lyng and Navajo
stantial burden” standard at all. And 1n fact, the Ninth

rt framework set forth in Lyng and Navajo Nation
zaga v. Fed. Bureau of Investigation, 965 F.3d 1015,

17




‘ercise Clause (Intentional Discrimination)

idicated that “for the purposes of the preliminary
the Court . . . are the Treaty rights and the serious
the Religious Freedom Restoration Act rights that
). However, the Court notes that Plamntiff has not

on, or serious questions going to, the merits of its

} intentionally discriminates against the Western
signed” the land conveyance “in a way that made 1t
th [] their religious beliefs” and further promulgated
1ous exercise of Plamtiff Apache Stronghold and its
t 9§ 84).

by Lobby for the proposition that the RFRA cannot
e ‘exercise of religion’ to those practices specifically
>573 U.S. 682, 714 (2014); see also (Doc. 47 at 12)
hby decision “admonished the lower courts not to
1s of 1ts pre-Smith ‘ossified’ cases to limit religious
by Lobby, the Court considered the discrete issue of
nsidered “persons” under the RFRA, not the type of
a “substantial burden.” See Hobby Lobby, 573 U.S.
surd if RFRA merely restored this Court’s pre-Smith
allow a plaimntiff to raise a RFRA claim unless that
tiffs one of whom had brought a free-exercise claim
before Smith.”). The Hobby Lobby decision did not
n” standard set forth in Lyng, and it does not change

18
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xercise Clause provides that “Congress shall make
se [of religion],” U.S. Const., amend. I. The right to
r, “does not relieve an individual of the obligation to
of general applicability on the ground that the law

233

“his religion prescribes (or proscribes).”” Emp. Div.,
494 U.S. 872, 879 (1990) (quoting United States v.
J., concurring in judgment)). Under the governing
of general applicability need not be justified by a

n if the law has the incidental effect of burdening a

of the Lukumi Babalu Aye, Inc. v. City of Hialeah,

ieral applicability, courts evaluate both “the text of
.. .1n 1ts real operation.” Stormans, Inc. v. Wiesman,
5) (ellipsis 1n original) (internal quotation marks
y 1f 1t refers to a religious practice without a secular
e or context.” Lukumi, 508 U.S. at 533. Even if a law
ail the neutrality test if “[t]he record . . . compels the
ligion or religious practice| was the object of the
added); see also Selecky, 586 F.3d at 1130 (“[I]f the
strict practices because of their religious motivation,
led) (quoting Lukumi, 508 U.S. at 533).
:«change and Conservation Act 1s facially neutral, and
any discriminatory intent behind its passage. At the
se of discriminatory intent Apache Stronghold has,
answer the question. (Doc. 47 at 91-92). Instead,
d’s members “presented repeatedly before the
» Authorization Act Section 3003 rider, about the

ace, Oak Flat” but that “there’s no deliberate regard

19
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ance that there’s a compelling government interest”
per. (Doc. 47 at 92). But a lack of deliberate regard
nd, as disappointing and inappropriate as it may be,
sed with the objective to discriminate against them.
1ey, 442 U.S. 256, 272 (1979) (“|E]ven 1f a neutral
effect . . ., it 1s unconstitutional under the Equal
:an be traced to a discriminatory purpose.”).
al, Plamtiff 1s unlikely to succeed on its Intentional
" need only be “rationally related to a legitimate
v. Wiesman, 794 F.3d 1064, 1075-76 (9th Cir. 2015).
- the governmental nterest in supporting economic
kely more than sufficient to withstand rational basis
er, 547 F.3d 978, 991 (9th Cir. 2008) (noting the
vasis review”). Accordingly, Plamtiff 1s unlikely to
ntentional Discrimination claim.

Clause Claims

ition Clause claims are based only on the publication
itial matter, Plaintiff likely lacks standing to contest
laintiff cannot show that a favorable decision from
njury. As the Court stated in its Order denying the
from the land exchange, not the FEIS publication.
and subsequent mining activity, can still occur even
iechow otherwise rescinded. See 16 U.S.C. § 539p(B)
 the basis for all decisions under Federal law related
on mine plan of operations” but not requiring that 1t
occur). Although the NDAA indicates that the land
of the FEIS publication, Plaintiff has not shown the

20




d on the merits of those claims. Per Plamntiff’s own
reported that the Forest Service was set to publish
at 12). Plaintiff alleges this eleven-day window did

f to challenge the FEIS publication and protect their

1s freedom rights, and other legal rights.” (Doc. 1 at

r than eleven days to contest the FEIS and land

e Fifth Amendment prohibits the United States . . .
without ‘due process of law.”” Dusenbery v. United
Iso U.S. Const. amend. XV. “[D]ue process requires
isonably calculated, under all the circumstances, to
ncy of the action and afford them an opportunity to
wers, 547 U.S. 220, 226 (2006) (quoting Mullane v.
339 U.S. 306, 314 (1950)). Simularly, the First
the right of the people . . . to petition the Government
st. amend. I. However, the Petition Clause “does not
- the government to listen, to respond to or . . . to
Ark. State Highway Emps., Local 1315, 441 U.S.
to succeed on the Due Process and Petition Clause

dtice of, and opportunity to contest, the FEIS and the

2gister 1s legally sufficient notice [under the Fifth

‘ected persons regardless of actual knowledge or

21
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published the “Notice of intent to prepare an Environmental Impact Statement for approval
of a plan of operations for the Resolution Copper Project and associated land exchange;
request for comments; and notice of public scoping” on the Federal Register on March 18,
2016. See Federal Register, Tonto National Forest; Pinal County, AZ; Resolution Copper
Project and Land Exchange Environmental Impact Statement, available at
https://www.federalregister.gov/documents/2016/03/18/2016-05781/tonto-national-forest
-pinal-county-az-resolution-copper-project-and-land-exchange-environmental (last visited
January 26, 2021). The Forest Service received comments for two months following
publication. Commentors were invited to send written comments by P.O. box or email,
submit comments on USDA’s Resolution Copper website, submitting verbal messages to
a phone number, or submitting written or oral comments during open house held by the
Forest Service on four separate dates.

Although January 4th may have been the first notice of the January 15th date of
publication, it 1s not the first notice Plaintiff had of the land exchange. To the contrary,
Apache Stronghold alleges its members “have repeatedly pleaded with Defendants directly
in person and 1n correspondence, publicly and privately—including numerous appearances
and presentation of testimony before Congress over the past several years—and
mostoinating in vasane fadaeel ccoqey and Forest Service administrative processes,

and requesting Defendants to comply with their
r their Apache land rights.” (Doc. 1 at § 11). And at
:nted a book, over an inch thick, detailing Apache
olution Copper Project and Land Exchange Draft
nitted by the Apache Stronghold.” (Doc. 47 at 63).
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ed testimony to Congress before the passage of the
)e. 47 at 65). In fact, Nosie “visited all of the
know, to express the concerns and positions of the
lly in regard to the religious importance of Oak Flat
ms of a copper mine.” (Doc. 47 at 65). Although
Congress disagreed with, or perhaps even disregarded, Apache Stronghold’s pleas, Apache
Stronghold was not denied a voice—at least not under the law. Plaintiff 1s therefore
unlikely to succeed on its Due Process or Petition Clause claims.
IV. CONCLUSION
For the foregoing reasons, Plaintiff has not identified a likelithood of success on, or
serious questions going to, the merits of its claims. Accordingly, the Court need not address
the remaining Winter factors. The Court cannot grant the preliminary injunction requested.
IT IS THEREFORE ORDERED that Plaintiff’s Motion for Temporary

Restraining Order and Preliminary Injunction (Doc. 7) is denied.
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