
                        
 

August 25, 2020 

 

Via Certified Mail, Return Receipt Requested 

 

TC Energy 

450 - 1 Street SW 

Calgary, AB T2P 5H1 

Canada 

 

KXL Pipeline (U.S.) 

2700 Post Oak Blvd. 

Suite 400 

Houston, TX 77056 

pwhitfield@sidley.com 

 

David Bernhardt, Secretary  

U.S. Department of the Interior 

1849 C Street NW 

Washington, DC 20240-0001 

exsec@ios.doi.gov  

 

 

Aurelia Skipwith, Director  

U.S. Fish and Wildlife Service 

Office of the Director 

Main Interior 

1849 C Street NW, Room 3331 

Washington, DC 20240-0001 

Aurelia_Skipwith @fws.gov 

 

 

 

 

 

 

 

Re:  Supplemental 60-Day Notice of Intent to Sue: Violations of the Endangered Species 

Act regarding the Keystone XL pipeline 

  

Dear Sirs/Madams: 

 

This letter serves as supplemental notice pursuant to 16 U.S.C. § 1540(g) by the Center for 

Biological Diversity, Natural Resources Defense Council, Friends of the Earth, the Sierra Club, 

and Bold Alliance (“Conservation Groups”) of violations of the Endangered Species Act, 16 

U.S.C. §§ 1531–1544 (“ESA”), by TC Energy and its subsidiaries (“TC Energy”) in connection 

with construction of the Keystone XL pipeline project prior to completion of ESA Section 7 

consultation on the issuance of an incidental take permit for take of American Burying Beetles 

pursuant to ESA Section 10, and absent completion of a valid Section 7 consultation by the 

Bureau of Land Management for the project, in violation of ESA Section 7(d), 16 U.S.C. § 

1536(d).   

 

The Conservation Groups previously provided TC Energy with notice of these violations by 

letter dated February 13, 2020; however, TC Energy has continued to undertake construction 

activities that constitute an irretrievable commitment of resources that foreclose the 

implementation of measures to prevent jeopardy to listed species, in direct violation of ESA 
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Section 7(d). As set forth below, until TC Energy and the Service complete adequate ESA 

Section 7 consultations for the project, no construction activities may commence, and the current 

status quo must be preserved. 

  

I. FACTUAL AND LEGAL BACKGROUND 

 

In a biological opinion dated December 23, 2019 (“2019 BiOp”),1 the U.S. Fish and Wildlife 

Service (“Service”) provided incidental take coverage for take of American burying beetles 

(“ABB”) for certain federal actions regarding Keystone XL, but declined to extend that take 

coverage to TC Energy. Rather, the 2019 BiOp states that TC Energy will “develop a Habitat 

Conservation Plan (“HCP”) to support its application to the Service for a section l0(a)(I)(B) 

incidental take permit for the ABB for their activities on non-federal lands or lands without a 

Federal nexus. Keystone has submitted a draft HCP to the Service for review and technical 

assistance.” The Service has thereby created a hybrid Section 7/10 process for Keystone XL, 

which may result in additional measures to minimize and mitigate take of ABB through the 

development of a HCP.  

 

Pursuant to the Service’s regulations regarding incidental take permits, the Service must conduct 

formal, internal Section 7 consultation to ensure that the activities covered by the HCP will not 

result in jeopardy to listed species, as well as complete an analysis and provide a public comment 

period pursuant to the National Environmental Policy Act.2 That process has not been completed, 

and the draft HCP has not yet been made available for public review and comment. 

 

Additionally, the Conservation Groups have now filed suit in Montana District Court against the 

Bureau of Land Management and the Service regarding their analysis of the Keystone XL 

project.3 In that action, the Conservation Groups have challenged the Bureau’s November 26, 

2019 Biological Assessment and the Service’s December 23, 2019 concurrence letter. The 

complaint establishes that the Bureau’s 2019 Biological Assessment failed to provide an 

adequate assessment of the potential harm to listed species from oil spills associated with 

 
1 Available at https://eplanning.blm.gov/epl-front-

office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=1

503435. 

2 See 50 C.F.R. § 402.14; FWS HCP Handbook at G-17 (“Formal intra-Service consultation must 

occur on the proposed issuance of any section 10 permit.”), 3-29 (“Because issuing an incidental 

take permit is a ‘Federal action’ under NEPA, we must conduct the appropriate environmental 

analyses and document it in accordance with NEPA . . . .”), 13-9 (“During the public comment 

period, any member of the public may review and comment on the HCP and the accompanying 

NEPA document, if applicable.”), available at https://www.fws.gov/endangered/esa-

library/pdf/HCP_Handbook.pdf. 

3 Bold Alliance et al. v. Department of Interior et al., CV 20-59-GF-BMM-JTJ. 
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Keystone XL, despite the Bureau’s own spill risk analysis demonstrating that there are likely to 

be numerous spills in several species’ habitats throughout the life of the project. The 2019 

Biological Assessment’s “not likely to adversely affect” determination is therefore arbitrary and 

capricious, in violation of the ESA. Further, the Service’s concurrence in that determination 

provided no additional analysis of the impacts of oil spills on listed species, but rather just 

accepted the inadequate analysis provided by the Bureau. The agencies have therefore failed to 

complete a valid Section 7 consultation for Keystone XL, requiring reinitiation and completion 

of formal consultation to comply with their duties pursuant to the ESA. 

 

Therefore, for these reasons, the consultation process for Keystone XL remains incomplete. 

Pursuant to ESA Section 7(d), TC Energy may not make any “irreversible or irretrievable 

commitment of resources . . . which has the effect of foreclosing the formulation or 

implementation of any reasonable and prudent measures” to minimize take and prevent jeopardy 

to listed species pending the completion of consultation. Consequently, TC Energy may not 

commence, undertake, or otherwise engage in any construction activities until valid Section 7 

consultations are completed that rigorously examine the risks posed by the project to listed 

species.  

 

ABB occur throughout the project area in South Dakota and Nebraska, and a large portion of the 

project in Nebraska is within the current range of the species.4 The State Department and the 

Service previously admitted that Keystone XL will adversely affect occupied habitat of the ABB 

in Nebraska and South Dakota.5 The 2019 BiOp likewise found that take of ABB will occur from 

construction activities in South Dakota and Nebraska due to, for example, habitat loss and 

fragmentation, crushing of beetles, and desiccation from soil alteration.6  

 

TC Energy has indicated that it intends to construct several portions of the project in Montana, 

Nebraska, and South Dakota this summer, including road improvements, worker camps, pipe 

storage yards, and pump stations, in counties that contain known ABB habitat. For example, TC 

Energy intends to construct a workforce camp in Tripp County, South Dakota, as well as road 

improvement work in Keya Paha and Holt Counties, Nebraska. According to the Keystone XL 

Biological Opinion, these counties contain suitable ABB habitat, and construction activities are 

likely to adversely affect ABB in these areas. Indeed, TC Energy’s recently released Draft 

Habitat Conservation Plan, dated April 22, 2020, confirms that the construction camp in Tripp 

 
4 See 2019 BiOp at 18. 

5 See, e.g., 2012 Biological Assessment at 3.0-62 to 3.0-63. 

6 See, e.g., 2019 BiOp at 27-29. 



 
 

4 
  

County, South Dakota as well as several miles of proposed access roads (permanent and 

temporary) in Keya Paha and Holt Counties, Nebraska are within the HCP plan and permit area.7  

The construction of road improvements and facilities in Montana, South Dakota and Nebraska—

particularly construction of work camps, roads, and pump stations—constitute an irreversible 

commitment of resources that have the effect of locking the project into a particular footprint and 

creating bureaucratic momentum that would foreclose the implementation of measures to prevent 

and mitigate impacts to listed species such as ABB, thereby undermining the ongoing Section 7 

and 10 process, in direct violation of ESA Section 7(d). As set forth herein, such construction 

activities must not occur prior to the completion of the HCP process and the issuance of a valid 

ITP, as well as completion of valid Section 7 consultations for the project. 

 

II. VIOLATION 

 

As discussed above, the ESA Section 7 consultation process for Keystone XL remains 

incomplete and ongoing. The Service has not completed internal consultation on the Section 10 

incidental take permit for ABB, and the consultation with the Bureau of Land Management for 

the project is inadequate and must be reinitiated to comply with the agencies’ Section 7 

obligations.  

 

Section 7(d) explicitly prohibits any “irreversible or irretrievable commitment of resources” 

pending the completion of the Section 7 consultation process.8 Yet, TC Energy has continued to 

move forward with construction activities for Keystone XL that constitute an irreversible or 

irretrievable commitment of resources prior to the completion of such consultation.   

 

The construction of roads, work camps and pump stations for Keystone XL will effectively 

foreclose measures—including alternative project location and design—that can be developed 

through the consultation process and that may be necessary to minimize impacts to listed species. 

Not only does construction result in direct impacts to species and habitats, but such activities 

undermine the consultation process by solidifying the placement of the project and thereby “raise 

the risk of the ‘bureaucratic momentum’… and could skew the [agencies’] future analysis and 

decision-making regarding the project …” Indigenous Envtl. Network v. United States Dep’t of 

State, 369 F. Supp. 3d 1045, 1050–51 (D. Mont. 2018).    

 

Therefore, the planned and ongoing construction of Keystone XL violates ESA Section 7(d), as it 

creates bureaucratic momentum and unlawfully forecloses available measures or alternatives—

such as potentially less harmful routes—to minimize and mitigate impacts of the project to the 

 
7 EXP Energy Services Inc., Draft Habitat Conservation Plan for the Keystone XL Pipeline at 9, 

Table 2 (Proposed Project Construction Footprint in the Plan Area and Permit Area). 

8 16 U.S.C. § 1536(d). 
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maximum extent practicable, as the ESA requires.9 Until adequate consultations are completed, 

no such construction activities may commence and the current status quo must be preserved. 

 

III. Conclusion  

 

For the forgoing reasons, ongoing construction of Keystone XL and related infrastructure by TC 

Energy violates Section 7(d) of the ESA. Please do not hesitate to contact the undersigned if we 

can provide additional information or otherwise assist in this matter, rather than having to resort 

to the judicial remedies provided by the ESA. We look forward to your prompt response.  

  

Sincerely, 

/s/ Jared Margolis  

Jared M. Margolis 

Center for Biological Diversity 

2852 Willamette St. # 171 

Eugene, OR 97405  

(802) 310-4054 

jmargolis@biologicaldiversity.org 

Attorney for Center for Biological Diversity 

and Friends of the Earth 

 

/s/ Eric Huber  

Eric Huber 

Sierra Club Environmental Law Program  

1650 38th Street, Suite 102W 

Boulder, CO 80301 

(303) 449-5595 

eric.huber@sierraclub.org 

Attorney for Sierra Club  

 

/s/ Jaclyn Prange  

Jaclyn Prange 

Natural Resources Defense Council 

111 Sutter Street, Floor 21 

San Francisco, CA 94104 

(415) 875-6100 

jprange@nrdc.org 

Attorney for Bold Alliance and Natural 

Resources Defense Council 

 

 
9 16 U.S.C §§ 1536(d), 1539(a)(2)(B). 


