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September 8, 2022 

 
The Honorable Tom Carper 

Chairman 

Committee on Environment and Public Works 

410 Dirksen Senate Office Building 

Washington, D.C. 20510 

 

 

The Honorable Carolyn Maloney 

Chairwoman 

Committee on Oversight and Reform 

2157 Rayburn House Office Building 

Washington, D.C. 20515 

 

The Honorable Ro Khanna 

Chairman 

Committee on Oversight and Reform 

Subcommittee on Environment 

2157 Rayburn House Office Building 

Washington, D.C. 20515 

The Honorable Gary Peters 

Chairman 

Committee on Homeland Security and 

Governmental Affairs 

340 Dirksen Senate Office Building 

Washington, D.C. 20510 

 

The Honorable Peter DeFazio 

Chairman 

Committee on Transportation and Infrastructure 

2165 Rayburn House Office Building 

Washington, D.C. 20515 

 

The Honorable Grace Napolitano 

Chairwoman 

Committee on Transportation and Infrastructure 

Subcommittee on Water Resources and 

Environment 

2165 Rayburn House Office Building 

Washington, D.C. 20515 

 

 

Re: Border Wall Construction in Defiance of President Biden’s Executive Order 

 

Dear Chairs Carper, Peters, Maloney, DeFazio, Khanna, and Napolitano, 

 

We request that your committees investigate the U.S. Army Corps of Engineers and the 

Department of Homeland Security decision to resume border wall construction a mere ten days 

into President Biden’s 60-day pause on construction of Trump’s border wall in clear defiance of 

the President’s desire to change policy course from his predecessor. 

 

Documents obtained via the Freedom of Information Act clearly demonstrate that Army Corps 

officials decided to resume border levee wall construction in Texas’ Lower Rio Grande Valley 

by taking advantage of a narrow emergency exemption in the President’s Proclamation that 

allowed border wall to be built under the guise of levee remediation.  

 

President Biden’s Proclamation paused wall construction along the U.S.-Mexico border for 60 

days to determine how to spend remaining appropriated funds allocated for border wall 

construction.1 During the Trump administration, existing border wall was removed and replaced 

with taller walls. The 2020 and 2021 Congressional appropriation bills included the undefined 

phrase “construction of barrier system,”2 which would allow these funds to be used to convert 

existing border wall into more wildlife friendly vehicle barriers. 

 
1 86 Fed. Reg. 7,225, Sec. 1(a)(i) (Jan. 20, 2021). 
2 Consolidated Appropriations Act, 2020, Public Law 116-93, 133 Stat. 2512 (2019); Consolidated Appropriations 

Act, 2021, Public Law 116-260, 134 Stat. 1457 (2020). 



2 

 

The Proclamation also provided a narrow exception to this pause “for urgent measures needed to 

avert immediate physical dangers.”3 These documents illustrate that during this pause the Army 

Corps did not take a step back to seriously review how to minimize further harm to the border 

lands but instead used the narrow exemption in the Proclamation to continue building wall as 

they had been during the previous administration. In addition, the documents reveal that the 

Army Corps was more concerned about the optics of resuming border wall construction rather 

than the wisdom of continuing to build more wall. 

 

As illustrated in Image 1 below, the Lower Rio Grande Flood Control System’s sloped earthen 

levees allow wildlife, including the endangered Ocelot, to traverse the levees unencumbered. In 

2010, the earthen levees underwent rehabilitation including raising the levee height while 

maintaining the design in Image 1 and were certified by the Federal Emergency Management 

Agency.4 However, instead of repairing the levees, the Biden administration is excavating the 

earthen levees and converting it into a concrete wall, as depicted in Image 2. The conversion 

occurs by first digging up the river facing side (flood side) of the earthen levee, pouring a 

concrete foundation for the 15- to 18-foot-tall vertical concrete slabs and adding steel bollards on 

top. The levee is backfilled with soil to prevent the concrete wall from toppling over during a 

flood. Wildlife can no longer traverse the levee wall because of the vertical concrete slabs. 

 

 
Image 1. Existing sloped earthen levee. Image 2. New levee wall with vertical concrete slabs.

5
 

 

On January 30, 2021, Army Corps’ Lieutenant General Scott Spellmon, stated that compromised 

earthen levees in Texas would be made safe by “installing a concrete flood wall to serve as a 

retaining wall” and that these construction activities “will not include the placement of any 

bollards or other barrier.”6 Staff were immediately concerned with media optics, noting that to 

the public, it “will appear like continued construction” and that the agency would need to 

“message our activities with the media to avoid misrepresentation.”7  

 

 
3 86 Fed. Reg. 7,225, Sec. 1(b). 
4 Lower Rio Grande Flood Control Project Levee Improvements, International Boundary and Water Commission, 

United States and Mexico (Mar. 2010), https://www.ibwc.gov/Files/CF_LRGFCP_Recovery_030310.pdf; USIBWC 

Certifies Rehabilitated Levees, International Boundary and Water Commission United States Section (Mar. 5, 2012), 

https://www.ibwc.gov/Files/Press_Release_030512.pdf. 
5 See Attachment 1. 
6 See Attachment 2. 
7 See Attachment 3. 
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Although documents from the same time period state that there were 13.4 miles of compromised 

levees, other documents reveal that the engineering reports requested by the agency to identify if 

the Trump administration compromised any of the remaining sections of earthen levees, were 

generated months later into 2021 and 2022.8 

 

Documents also reveal that in March 2021, the Army Corps decided to stop designating existing 

earthen levees as either compromised or uncompromised and instead to categorize the projects as 

levee or non-levee and the stage of construction prior to the suspension by President Biden.9  

 

An example of an untouched part of earthen levee that falls within the 13.4 miles is the Eli 

Jackson Cemetery, a historical landmark in Hidalgo County, Texas. In 2020 and 2021 

Congressional appropriation bills explicitly stated that “Federal funds may not be made available 

for the construction of fencing” within “historic cemeteries” as there was concern that additional 

construction activities would further destabilize the headstones and the graves.10 As illustrated in 

Image 3 below, the Trump administration acknowledged this Congressional requirement and left 

a gap in new border levee wall construction adjacent to the Eli Jackson Cemetery. However, 

under the Biden administration, the Army Corps and DHS used the emergency exception 

loophole in conjunction with the rational of remediating compromised levees to justify 

excavating the untouched earthen levee next to the historic cemetery as seen in Image 4. 

 

Documents reveal that under the Biden administration the Army Corps’ Levee Safety Center 

conducted a risk assessment of the earthen levee next to the Eli Jackson Cemetery and on 

September 22, 2021 recommended that the border levee wall not be built and to simply redesign 

the drainage system.11 One week later, the Army Corps’ technical recommendations used their 

own Levee Safety Center’s documentation to recommend the exact opposite, added the 

designation of “Disturbed Levee” and to “Construct this segment per the approved floodwall.”12 

Although the agency recognized their actions would likely result in a court injunction, the Army 

Corps proceeded to issue the construction change order in January 2022, and earlier this year, the 

border levee wall next to the Eli Jackson Cemetery was completed as seen in Images 5 and 6.13 

 

 
8 See Attachments 4, 5, and 6. 
9 See Attachment 7. 
10 Consolidated Appropriations Act, 2020, Public Law 116-93, 133 Stat. 2512 (2019); Consolidated Appropriations 

Act, 2021, Public Law 116-260, 134 Stat. 1457 (2020). 
11 See Attachment 8. 
12 See Attachment 9. 
13 See Attachments 9 and 10. 
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Image 3. Earthen levee untouched. Sept. 2020. Image 4. Earthen levee partially excavated. Mar. 2022. 

 

  
Image 5. Levee wall under construction. Apr. 2022. Image 6. Levee wall complete with bollards. Jul. 2022. 

Photos credit: Scott Nicol. 

 

Furthermore, documents reveal an excerpt from an April 2021 DHS memo disclosing the 

agency’s plan to use the narrow exception “to complete the levee component of the planned 

levee wall.”14 Subsequently, DHS announced steps to repair four truck-size breaches in the 

Texas Rio Grande Valley’s Flood Barrier System.15 However only a few weeks later in May 

2021, the Army Corps announced publicly for the first time that now 13.4 miles of earthen levees 

required repair.16  

 

While the repairs to the original four breaches were quickly completed in May and June 2021, 

publicly the Army Corps provided no clear justification for how a few discrete breaches 

increased to 13.4 miles, nor why these miles of earthen levee could not undergo a similar 

 
14 See Attachment 11. 
15 Sandra Sanchez, DHS acquiesces, agrees to fix levee breaches caused by border wall construction in South Texas, 

Border Report (Apr. 30, 2021), https://www.borderreport.com/hot-topics/the-border-wall/breaking-dhs-acquiesces-

agrees-to-fix-levee-breaches-caused-by-border-wall-construction-in-south-texas/; DHS Announces Steps to Protect 

Border Communities from Wall Construction, DHS (Apr. 30, 2021), https://www.dhs.gov/news/2021/04/30/dhs-

announces-steps-protect-border-communities-wall-construction. 
16 U.S. Army Corps of Engineers Headquarters (@USACEHQ), Twitter (May 12, 2021, 7:21 PM), 

https://twitter.com/USACEHQ/status/1392620915687571456. 
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rehabilitation as in 2010.17 But the Army Corps adhered to their media strategy and stated “this 

remediation work will not involve expanding border barrier.”18 It was not until June 2021 that 

DHS formally announced publicly the use of the Proclamation’s narrow emergency exception to 

the pause to “construct and/or remediate” 13.4 miles of compromised earthen levee.19 

Documents disclose that the 13.4 miles of compromised earthen levee was later increased to 15.6 

miles.20  

 

It is important to note that the purported remediation of the earthen levees involves the 

excavation of the levees to erect the vertical concrete slabs. This means that during the 2021 and 

2022 hurricane seasons, intact levees that are meant to protect communities in the Rio Grande 

Valley from flooding are being actively destabilized to continue building more border levee wall. 

Thus, rather than decreasing the risk, the Biden administration’s actions are putting communities 

at greater risk. 

 

After the partial lifting of suspension notices went out to contractors in May 2021, an Army 

Corps staffer announced being “back in business,” but by August 2021, an internal document 

exposes that officials at the Army Corps were worried about their over-engineering efforts 

resulting in “unnecessary attention politically.”21 Some of these over-engineering efforts 

occurring under President Biden’s narrow emergency exception “to avert immediate physical 

dangers” include adding Trump’s 150-foot-wide “enforcement zone” on the river facing side of 

the new border levee wall that will be cleared of vegetation, road construction for law 

enforcement, and the installation of 24-7 high-intensity stadium-style lighting.22 

 

An example of when repairs for an earthen levee were recommended but instead new border 

levee wall was built, is the 2,200-foot El Morillo Banco tract of the Lower Rio Grande Valley 

National Wildlife Refuge, between the Bentsen-Rio Grande Valley State Park and the National 

Butterfly Center.23 Congress viewed both Bentsen State Park and the National Butterfly Center 

to be culturally and ecologically important enough to exempt these two locations from border 

levee wall construction.24 Documents disclose that Army Corps’ Levee Safety Center identified a 

portion of land that abuts the base of the earthen levee, which was cleared during the Trump 

administration. This area of land would have become the DHS enforcement zone and road. Since 

the earthen levee itself had yet to be excavated, the Army Corps’ Levee Safety Center 

recommended that the border levee wall not be built and instead to perform repairs and fix 

drainage issues.25 A week later, the Army Corps’ technical recommendation used the Levee 

Safety Center’s documentation to once again recommend the opposite and to “Construct this 

 
17 KVEO Digital Staff, Repairs continue on levee damaged by border wall construction, report says (June 3, 2021), 

https://www.valleycentral.com/news/repairs-continue-on-levee-damaged-by-border-wall-construction-report-says/. 
18 U.S. Army Corps of Engineers Headquarters (@USACEHQ), Twitter (May 12, 2021, 8:24 PM), 

https://twitter.com/USACEHQ/status/1392636847612911617. 
19 Border Wall Plan Pursuant to Presidential Proclamation 10142, Department of Homeland Security at Sec. I, Sec. 

II (June 9, 2021), https://www.dhs.gov/sites/default/files/publications/21_0611_dhs_security_border_wall_plan.pdf. 
20 See Attachment 12. 
21 See Attachments 13 and 14. 
22 See Attachment 15. 
23 See Attachments 16 and 17. 
24 Consolidated Appropriations Act, 2020, Public Law 116-93, 133 Stat. 2512 (2019); Consolidated Appropriations 

Act, 2021, Public Law 116-260, 134 Stat. 1457 (2020). 
25 See Attachment 18. 
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segment per the approved floodwall design that meets levee safety and certification criteria.”26 

The border levee wall that now bifurcates the refuge was completed in 2022. 

 

There is also an example of where the Army Corps never changed the designation from 

“undisturbed levee” to “disturbed levee” but is still recommending new border levee wall even 

though it is not in possession of the private property. Portions of the earthen levee reside on 

private property via an easement and additional land on the river facing side of the levee is 

typically acquired by the federal government for the construction of DHS’ 150-foot-wide 

“enforcement zone” and road. During the Bush and Trump administrations, the government used 

eminent domain repeatedly to take private property, but the federal government has not seized all 

the private property along the earthen levee system. The Army Corps technical recommendation 

identifies a 1,050-foot section of earthen levee and although it classifies this area as 

“Undisturbed Levee, Undisturbed Floodway” and notes that “real estate needs to be procured” 

the recommendation still concludes to “Construct this segment per the approved floodwall and 

floodway design that address site drainage issue.”27 Although the Army Corps has issued the 

construction change order, it appears that the Biden administration has not commenced eminent 

domain proceedings for this track of private property or others.28 But the administration could 

resume land seizures at any time. 

 

As illustrated in Image 7 below, these purported levee repair projects under the Biden 

administration use the same 15- to 18-foot-tall vertical concrete slabs designed under the Trump 

administration to create an impenetrable wall.29 The only apparent difference under the Biden 

administration is that the 18-foot-tall steel bollards atop the vertical concrete levee walls are now 

6-foot-tall bollards, which the Army Corps actively messages as “guardrails.”30 This reduction in 

height and change in name only from bollards to guardrails is likely because Spellmon’s 

memorandum explicitly stated the construction of the vertical concrete wall “will not include the 

placement of any bollards.”31 Regardless of the bollards height or name, the harm on wildlife, 

including the endangered Ocelot, by the 15- to 18-foot-tall vertical concrete wall remains. What 

was once a sloped earthen levee that allowed wildlife to traverse unencumbered is no more. 

 

 
26 See Attachment 19. 
27 See Attachment 20. 
28 See Attachment 21. 
29 See Attachment 22. 
30 See Attachment 23. 
31 See Attachment 2. 
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Image 7. In the La Parida Banco tract of the Lower Rio Grande Valley National Wildlife Refuge, the Trump 

administration used 18-foot-tall steel bollards atop the 15- to 18-foot-tall vertical concrete slabs, while the Biden 

administration is using 6-foot-tall bollards, which the Army Corps now messages as “guardrails.” The image also 

shows part of an excavated earthen levee in the background and construction of the foundation for more 15- to 18-

foot-tall vertical concrete slabs. Aug. 2021. Photo credit: Scott Nicol. 

 

Lastly, this border levee wall construction is occurring via section 102 the REAL ID Act, which 

grants the secretary of Homeland Security the authority to waive any and all laws with regard to 

constructing walls and roads along the border.32 Since 2005, the authority has been used 32 times 

by the Bush and Trump administrations to waive 84 federal and related state and local laws for 

border wall construction. These waivers will remain in effect until and unless they are rescinded 

by the Biden administration or an act of Congress. Rep. Kathleen Rice has introduced H.R. 4848, 

the Rescinding DHS’ Waiver Authority for Border Wall Act, which would repeal this waiver 

authority and require the federal government to abide by the laws as it builds. 

 

Therefore, given that the Army Corps and the DHS continue to excavate and destabilize earthen 

levees in Texas’ Lower Rio Grande Valley, we call on the committees to investigate their 

disregard and abuse of President Biden’s narrow emergency exception to the pause on border 

wall construction. 

 

* * *  

 
32 8 U.S.C. § 1103 note. 

https://www.congress.gov/bill/117th-congress/house-bill/4848
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Sincerely, 

 

Center for Biological Diversity 

Friends of the Wildlife Corridor 

Great Old Broads for Wilderness 

National Parks Conservation Association 

Sierra Club 

  



 

 

 

 

 

Attachments 

 

 
Except when stated otherwise, highlighting that appears in the attachments were added by the 

Center for Biological Diversity. All original documents obtained under the Freedom of 

Information Act are available at https://www.biologicaldiversity.org/foia-search/search.  

https://www.biologicaldiversity.org/foia-search/browse?bp=FEDERAL%20FOIA%20RECORDS%2FDEFENSE%20DEP%27T%2FU.S.%20Dep%27t%20of%20the%20Army%2F22-0002%20%28Border%20Levee%20Wall,%20Rio%20Grande%20Valley%29
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Attachment 8 

 

 
The highlighted text under “Alternatives Considered” is highlighted in the original version of the 

document and was not added by the Center for Biological Diversity. 
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Attachment 17 

 

 
The highlighted oval on the RGV-03 Progress Overview slide was added to note the location of 

the “Uncompromised” levee that spans the El Morillo Banco tract of the Lower Rio Grande 

Valley National Wildlife Refuge. 



 



 



 

 

 

 

 

Attachment 18 

 

 
The highlighted text under “Alternatives Considered” is highlighted in the original version of the 

document and was not added by the Center for Biological Diversity.  
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