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 INTRODUCTION  
1.   Plaintiffs Tucson Herpetological Society, Defenders of Wildlife, Center for 

Biological Diversity, Horned Lizard Conservation Society, Sierra Club, Dr. Wendy Hodges and 

Dr. Francis Allan Muth challenge the decision of Defendants Secretary of the Interior Gale 
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Norton and Director of the U.S. Fish and Wildlife Service Steven Williams (collectively 

Defendants or "FWS") to withdraw the Proposed Rule to list the Flat-tailed horned lizard, 

Phrynosoma mcallii, under the Endangered Species Act ("ESA"), 16 U.S.C. §§ 1531 et seq.  The 

lizard has been eliminated from over fifty percent of its range in California and Arizona.  

Ongoing destructive activities threaten remaining populations and their desert habitat.  Urban 

growth, related infrastructure and agricultural expansion are destroying privately-held desert 

lands.  Off-highway vehicle (OHV) use and the extraction of natural resources continue to 

degrade lizard habitat on public lands.  To date, state and federal efforts to address these adverse 

impacts to the Flat-tailed horned lizard have not been implemented or have failed.  No evidence 

exists that remaining lizard populations are sufficient to sustain the species if these threats 

continue.   

2. FWS's withdrawal of the Proposed Rule violates the ESA's mandatory 

requirements because it ignored best available science that demonstrates: (1) the lizard has been 

eliminated from, and is threatened with extinction in, a significant portion of its range, and (2) 

continued habitat destruction and inadequate regulatory mechanisms warrant listing.  Without 

explanation or supporting evidence, FWS reversed its position from the Proposed Rule to list the 

lizard.  In withdrawing the listing proposal, FWS did not address the totality of threats to the 

lizard, but rather assessed each threat in isolation.  Similarly, FWS never reviewed total habitat 

loss, instead considering losses to each habitat area separately.  Because FWS's withdrawal of 

the Proposed Rule violates the ESA, 16 U.S.C. § 1533, and is arbitrary under the standards of the 

Administrative Procedure Act ("APA"), 5 U.S.C. § 706, Plaintiffs request that the Court order 

FWS to make a new final listing decision on the Flat-tailed horned lizard and reinstate the 

Proposed Rule in the interim.   
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JURISDICTION 

3. This Court has jurisdiction over this action pursuant to 16 U.S.C. § 1540(g) and 

16 U.S.C. § 155(b)(6)(B)(ii), and 5 U.S.C. § 701 et seq. and 28 U.S.C. § 1331.   

4. On May 1, 2003, Plaintiffs provided FWS with sixty days notice of intent to sue 

for failing to perform its nondiscretionary duties under section 4 of the ESA upon withdrawing 

the proposal to list the Flat-tailed horned lizard as a threatened species under the ESA, 16 U.S.C. 

§ 1540(g).  

5. An actual controversy exists between the parties within the meaning of 28 U.S.C. 

§ 2201 (declaratory judgments). 

6. Venue before this District Court is proper pursuant to 28 U.S.C. § 1391(e).   

PARTIES 

7. Plaintiff Tucson Herpetological Society (THS) sues on behalf of itself and its 

members.  THS is a non-profit organization based in Tucson, Arizona, with members in 

California and Arizona. THS and its members are dedicated to conservation, education and 

research concerning the amphibians and reptiles of Arizona and Mexico.  Members of THS 

educate the general public on reptiles and amphibians, the ecological niche they fill, and the 

importance of conserving both.  Many members of THS are involved in research projects, 

conservation work, or other herpetological activities, including research and education about the 

Flat-tailed horned lizard.  FWS's withdrawal of the Proposed Rule has harmed and continues to 

harm THS and its members by failing to protect the Flat-tailed horned lizard and its habitat and 

by facilitating the species' decline.  The relief sought would redress THS's and its members’ 

injuries. 

8. Plaintiff Center for Biological Diversity (Center) sues on behalf of itself and its 

members.  The Center is a non-profit corporation dedicated to the preservation, protection, and 

restoration of biodiversity, native species, ecosystems and public lands.  The Center has over 
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7,500 members, many of whom reside in Arizona and California.  The Center's members 

regularly use lands and intend to continue to use lands throughout the western U.S., which 

include the habitat of the Flat-tailed horned lizard.  The members use these lands for observation, 

research, aesthetic enjoyment, and other recreational, scientific and educational activities.  The 

Center's members derive scientific, recreational, and aesthetic benefits from the Flat-tailed 

horned lizard's existence in the wild.  FWS's withdrawal of the Proposed Rule has harmed and 

continues to harm the Center and its members by failing to protect the Flat-tailed horned lizard 

and its habitat and by facilitating the species' decline.  The relief sought would redress the 

Center's and its members' injuries.   

9. Plaintiff Defenders of Wildlife (Defenders) sues on behalf of itself and its 

members.  Defenders is a national non-profit organization with a field office in Tucson, Arizona, 

and is dedicated to the protection of all native wild animals and plants in their natural 

communities.  Defenders has approximately one million members and supporters nationwide, 

with over 10,300 members in Arizona and over 67,000 in California.  Defenders advocates new 

approaches to wildlife conservation that will help keep species from becoming endangered, and 

the organization employs education, litigation, research, legislation and advocacy to defend 

wildlife and its habitat.  Defenders, its staff and members derive scientific, aesthetic, and 

spiritual benefit from the Flat-tailed horned lizard's existence in the wild and from the ecosystem 

on which the lizard depends.  Defenders' members have educational and scientific interests in the 

preservation of threatened and endangered wildlife species in the southwestern part of the 

continent, and Defenders and its members are involved in multiple projects to address activities 

that have adverse impacts on desert species.  Defenders has conducted a long standing campaign 

to restore the lower Colorado River, and has actively commented on behalf of the lizard and 

other wildlife species regarding activities within the Goldwater Mountain Range.  In California, 

Defenders is protesting the final Environmental Impact Statement for the Imperial Sand Dunes 
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Recreation Area proposed management plan, which would have significant adverse impacts to 

the Flat-tailed horned lizard due to increased OHV activity.  In addition, Defenders works in 

California to promote funding toward restoration of OHV-damaged habitat, advocates for 

closures of biologically significant OHV routes, and promotes education and enforcement of 

proper OHV use in Flat-tailed horned lizard habitat.  Defenders' members have seen and would 

like to continue to be able to observe the Flat-tailed horned lizard in the wild and its natural 

habitat.  FWS's withdrawal of the Proposed Rule has harmed and continues to harm Defenders 

and its members by failing to protect the Flat-tailed horned lizard and its habitat and by 

facilitating the species' decline.  The relief sought would redress Defenders' and its members' 

injuries.    

10. Plaintiff Horned Lizard Conservation Society (HLCS) sues on behalf of itself and 

its members.  HLCS is a small non-profit organization, with a chapter in Southern California, 

whose purpose is to document and publicize the values and conservation needs of horned lizards, 

to promote conservation projects for these species, and to assist with management initiatives 

throughout their ranges.  HLCS is involved in education and research about horned lizards, and 

in conservation, preservation, management and protection of these species.  HLCS has 

approximately 300 members, including members in California and Arizona, who are students, 

researchers, biologists, ecologists, herpetologists and individuals concerned about the decline of 

these species and their habitats.  HLCS has members in both California and in Arizona who view 

and study the Flat-tailed horned lizard in the wild.  FWS's withdrawal of the Proposed Rule has 

harmed and continues to harm HLCS and its members by failing to protect the Flat-tailed horned 

lizard and its habitat and by facilitating the species' decline.  The relief sought would redress 

HLCS's and its members' injuries.   

11. Plaintiff Sierra Club sues on behalf of itself and its members.  Sierra Club is a 

non-profit membership organization that currently has over 700,000 members throughout the 
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U.S.  Over 200,000 members of the Sierra Club reside in Arizona and California.  Sierra Club's 

mission is to practice and promote the responsible use of the earth's ecosystems and resources, 

educate and enlist humanity to protect and restore the quality of the natural and human 

environment, and explore, enjoy and protect the wild places of the earth.  Sierra Club members 

participate in recreational activities -- such as hiking, backpacking and nature photography --in 

the range of the Flat-tailed horned lizard.  Where possible, Sierra Club members observe and 

benefit from the existence of the Flat-tailed horned lizard in its natural habitat.  Members also 

use these areas for education, conservation and aesthetic purposes.  Many of the Sierra Club's 

members participate in group outings to Flat-tailed horned lizard habitat areas, and will continue 

to do so on a regular basis.  Sierra Club and its members believe that absent ESA protection, the 

Flat-tailed horned lizard will experience further habitat loss.  The Sierra Club's members believe 

that the decline of the species and its habitat indicates the deteriorating health of the entire desert 

ecosystem.  Thus, if this decline continues, the Sierra Club and its members would be deprived 

of the recreational, aesthetic, scientific and conservational benefits they enjoy from the existence 

of the Flat-tailed horned lizard in the wild.  FWS's withdrawal of the Proposed Rule has harmed 

and continues to harm Sierra Club and its members by failing to protect the Flat-tailed horned 

lizard and its habitat and by facilitating the species' decline.  The relief sought would redress 

Sierra Club and its members' injuries.   

12. Plaintiff Dr. Wendy Hodges is a resident of Riverside, California, and has her 

doctorate in zoology.  Currently, Dr. Hodges is a postdoctoral researcher in the Biology 

Department at the University of California, Riverside.  Dr. Hodges began studying and 

performing fieldwork concerning the Flat-tailed horned lizard in 1991.  In August of 1993, the 

Arizona Game and Fish Department hired Dr. Hodges to study the extent of the species’ range in 

Arizona and determine its habitat requirements.  As part of this study, Dr. Hodges conducted 

fieldwork for one year and spent the next year preparing the written results of her research.  
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From 1994 to 1997, Dr. Hodges participated as a member of a Flat-tailed horned lizard 

"Conservation Team" for the FWS.  As a team member, Dr. Hodges provided biologically 

relevant information and recommendations to FWS and other federal and state agencies who 

were in the process of drafting the Conservation Agreement and Rangewide Management 

Strategy for the Flat-tailed horned lizard.  In her academic pursuits, Dr. Hodges studies the 

natural history, population biology, systematics, adaptive radiation and the evolution of 

ecological and morphological traits in horned lizards.  Dr. Hodges research is dependent on 

natural, intact and viable populations of Flat-tailed horned lizards throughout their ranges.  

Failing to protect the Flat-tailed horned lizard throughout its range by withdrawing the proposal 

to list the species jeopardizes Dr. Hodges' research.  FWS's withdrawal of the Proposed Rule has 

harmed and continues to harm Dr. Hodges by failing to protect the Flat-tailed horned lizard and 

its habitat and by facilitating the species' decline.  The relief sought would redress Dr. Hodges' 

injuries.       

13. Plaintiff Dr. Francis Allan Muth is a resident of Palm Desert, California.  Dr. 

Muth is the Director of the University of California Philip L. Boyd Deep Canyon Desert 

Research Center in Palm Desert, California.  In this capacity, Dr. Muth has studied the Flat-tailed 

horned lizard for the past 18 years.  In 1994, Dr. Muth recorded the last Flat-tailed horned lizard 

sighting on the Whitewater River Floodplain Preserve.   Since 1984, Dr. Muth has been 

conducting a long-term monitoring program on the Coachella Valley Fringe-toed lizard, an 

endangered species, which includes monitoring for the presence of Flat-tailed horned lizard at 

the study site.  In 1988, Dr. Muth conducted surveys for Flat-tailed horned lizards on the Salton 

Sea Navy Base for the FWS, and he found and documented the species at this site.  Through a 

California Department of Fish and Game funded project, Dr. Muth performed a two and a half 

year study initiated in 1990 to establish baseline data on the natural history of the Flat-tailed 

horned lizard and evaluate procedures for monitoring populations.  Dr. Muth is a member of the 
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Coachella Valley Multispecies Habitat Conservation Plan Scientific Advisory Committee and, as 

such, has used his expertise to delineate the remaining habitat for the Flat-tailed horned lizard in 

the Coachella Valley.  Remaining lizard habitat in the Coachella Valley is so fragmented that the 

only habitat of sufficient size to maintain a viable population is restricted to a single area in and 

immediately adjacent to an existing reserve.  From 1995 to 1997, Dr. Muth was a member of the 

FWS’s "Conservation Team."  As a Team member, Dr. Muth participated in numerous meetings 

and reviewed multiple drafts of the Rangewide Management Strategy and Conservation 

Agreement ("Conservation Agreement").  During formulation of the strategy, Dr. Muth 

expressed concern that the Strategy should not be used as a basis to withdraw the listing 

proposal.  The Strategy does not reflect or incorporate the comments of the Conservation Team 

members, including Dr. Muth's.  The withdrawal of the proposed rule based on the Conservation 

Agreement is a professional embarrassment to Dr. Muth and will result in reduced opportunities 

for Flat-tailed horned lizard research and probable extinction of the species.  Because of his 

scientific and academic interest in the Flat-tailed horned lizard, FWS's withdrawal of the 

Proposed Rule has harmed and continues to harm Dr. Muth by failing to protect the Flat-tailed 

horned lizard and its habitat and by facilitating the species' decline.  The relief sought would 

redress Dr. Muth's injuries.       

14. Defendant Gale Norton is sued in her official capacity as the Secretary of the 

Interior.  Secretary Norton is the federal official with responsibility for listing terrestrial species 

under the ESA. 

15. Defendant Steve Williams is sued in his official capacity as the Director of FWS.  

As FWS director, Mr. Williams is legally charged with administering the ESA, including review 

and approval of proposed and final listing decisions for endangered and threatened species.  Mr. 

Williams is the official responsible for approving the withdrawal of the proposal to list the Flat-

tailed horned lizard. 
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ENDANGERED SPECIES ACT 

16. The ESA is a federal statute that "provide[s] a means whereby the ecosystems 

upon which endangered species and threatened species depend may be conserved." 16 U.S.C. § 

1531(b).  ESA protections are designed to protect and recover an imperiled species.  Until FWS 

formally lists a species, the ESA does not afford that species any substantive protections.   

17. To achieve its objectives and goals, FWS must determine which species of plants 

and animals are "threatened" or "endangered," within the meaning of the ESA. Id. § 1533.  FWS 

must list a species as "endangered" if it "is in danger of extinction throughout all or a significant 

portion of its range." Id. § 1532(6).  FWS must list a species as "threatened" if it "is likely to 

become an endangered species within the foreseeable future throughout all or a significant 

portion of its range." Id. § 1532(20). 

18. FWS has a mandatory duty to list a species as endangered or threatened if one or 

more of the following factors are present:  

(A) the present or threatened destruction, modification or curtailment of its  

habitat or range; 

 (B)  overutilization for commercial, recreational,  scientific or educational  

purposes; 

 (C)  disease or predation; 

(D)  the inadequacy of existing regulatory mechanisms; or 

 (E)  other natural or manmade factors affecting its continued existence. 

16 U.S.C. § 1533(a)(1)(A)-(E); 50 C.F.R. § 424.11(c).  FWS must analyze these listing factors 

"solely on the basis of the best scientific and commercial data available." 16 U.S.C. § 

1533(b)(1)(A).  The status of and threats to a species in another country in not a factor in making 

a listing decision for a species that occurs in the United States.   
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19. The ESA listing process can begin with either (1) a citizen's petition, or (2) FWS's 

internal candidate review process.  16 U.S.C. § 1533(b)(3)(A); 50 C.F.R. § 424.14(a); 16 U.S.C. 

§ 1533(a)(1); 50 C.F.R. § 424.11(c).  Upon review of a candidate or petitioned species that 

warrants listing, FWS must first propose listing by publishing a proposed rule in the Federal 

Register. 16 U.S.C. § 1533(b)(5).  Within 12 months after a proposed rule, FWS must either 

publish a final rule listing the species or withdrawing the proposal to list. Id. at § 

1533(b)(6)(A)(i); 50 C.F.R. 424.17(a).   

THE FLAT-TAILED HORNED LIZARD 

20. The Flat-tailed horned lizard is characterized by its broad and flattened tail.  The 

lizard grows to an adult length of three to four inches excluding its tail.  Its cryptic coloring 

provides a camouflage for the species and enables it to blend into its sandy desert habitat.  Unlike 

other reptiles, the Flat-tailed horned lizard has a propensity to lie motionless when approached 

and may bury itself in the sand.  These traits make individuals difficult to find in the field.  Most 

adult lizards hibernate through the winter in burrows that are within four inches of the soil 

surface.    

21. The Flat-tailed horned lizard is native to the sandy flatlands and low hills of a 

portion of the Sonoran desert, which surrounds the lower reaches of the Colorado River in 

southeastern California and southwestern Arizona, United States, and adjoining portions of 

northern Sonora and Baja California, Mexico.  The historic range of the Flat-tailed horned lizard 

habitat has been reduced by at least fifty percent.  Such habitat loss is largely due to urban and 

agricultural development, and the filling of the Salton Sea in California, all of which has 

occurred since the early 1900's.  

22. The present range of the Flat-tailed horned lizard in the U.S. is not contiguous.  

Lizard populations and suitable desert habitat are fragmented.  The lizard is restricted to the 

isolated populations in the desert regions of the Coachella Valley in Riverside County, 
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California, the Imperial and Borrego Valleys in Imperial County, California, the extreme eastern 

portions of San Diego County, California and the desert areas surrounding Yuma, Arizona.     

23. Numerous human activities threaten the species' continued existence.  New urban 

growth, agricultural expansion, roads and road construction, increasing recreational and Border 

Patrol OHV use, military activities, resource extraction, pipelines and canals, and pesticide 

spraying are all continuing threats.  Existing regulations have not been effective at curtailing 

these activities or protecting the lizard's habitat from these threats.  

24.  There is no existing evidence that demonstrates remaining populations of Flat-

tailed horned lizards are sufficient to sustain the species.  Population trends are unknown.  The 

number of remaining lizards is not known.   

FLAT-TAILED HORNED LIZARD LISTING HISTORY 

25. For over 20 years, FWS considered the Flat-tailed horned lizard for ESA listing.  

FWS identified the lizard as a candidate species in 1982, which initiated the listing process. 47 

Fed. Reg. 58454.  Eleven years later, FWS published a proposed rule to list the lizard as a 

threatened species based on the presence of several of the ESA listing factors. 58 Fed. Reg. 

62624 (November 29, 1993).   

26. FWS did not act on the 1993 proposed rule in a timely manner and violated the 

statutorily-required 12-month deadline to make a final determination.  Most of the present 

plaintiffs sued FWS and successfully compelled a court order requiring FWS to complete a final 

listing decision by July 15, 1997.     

27. One month prior to the court-ordered deadline, several federal and state agencies 

signed a Conservation Agreement for the lizard.  This Agreement identifies management 

measures designed to address threats to the Flat-tailed horned lizard on public lands.  The 

Agreement does not apply to private lands.  The measures include designating five isolated 

Management Areas on public lands.   
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28. On July 15, 1997, FWS decided to withdraw the Proposed Rule to list the Flat-

tailed horned lizard as a threatened species. 62 Fed. Reg. 37852.  FWS relied extensively on the 

Conservation Agreement to support its withdrawal decision.  FWS claimed the Conservation 

Agreement eliminated many of the threats to the lizard.  FWS also reasoned that: (1) population 

trend data was "inconclusive" and (2) some habitat threats were "less serious" than at the time of 

the 1993 Proposal Rule.  

29. Most of the plaintiffs in the present action challenged that 1997 withdrawal 

decision.  On appeal, the Ninth Circuit Court of Appeals held that FWS's decision to withdrawal 

the Proposed Rule to list was arbitrary and ordered a new rulemaking process. Defenders of 

Wildlife v. Norton, 258 F.3d 1136 (9th Cir. 2001).  The court ruled FWS failed to consider 

whether the species was in danger of extinction in a "significant portion of its range," as the ESA 

requires.  The court also ruled that the Conservation Agreement did not support the decision to 

withdraw the Proposed Rule.  Accordingly, during the new court-ordered rulemaking process, 

FWS had to specifically (1) address whether the lizard was extinct or likely to become extinct in 

the foreseeable future "throughout a significant portion of its range," and (2) "address the lizard’s 

viability in a site-specific manner with regard to the putative benefits of the Conservation 

Agreement." 

30.  On December 26, 2001, FWS reinstated the proposed rule to list the Flat-tailed 

horned lizard.  There were three public comment periods on the proposal that lasted through 

October 9, 2002.     

31. On January 3, 2003, FWS again withdrew the Proposed Rule to list the Flat-tailed 

horned lizard under the ESA.  In the finding, FWS stated: (1) threats previously identified were 

less significant than earlier believed, and (2) available data did not indicate threats to the species 

and its habitat were likely to endanger the lizard in the foreseeable future throughout all or a 
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significant portion of its range.  In dismissing the threats as insufficient to warrant listing, FWS 

relied in large part on the 1997 Conservation Agreement. 

 
 

FIRST CLAIM FOR RELIEF 
(Endangered Species Act -- Failure to Comply with Mandatory Duties) 

32. Each and every allegation set forth in the Complaint is incorporated herein by 

reference. 

33. In withdrawing the Proposed Rule, FWS violated its mandatory duties under the 

ESA.  

34. The Flat-tailed horned lizard is in danger of extinction in a significant portion of 

its range.  The lizard has been eliminated from over fifty percent of its range.  Half of its 

remaining range is privately owned.  Private land is subject to continuing threat from urban 

growth and related construction activities and agricultural expansion.  The Conservation 

Agreement covers only a portion of public lands that contain suitable lizard habitat.  OHV 

activities and resource extraction continue to threat lands found within the proposed 

Management Areas.  The existence of the Conservation Agreement has not eliminated threats to 

lizard habitat on public lands.  There is no evidence that the Conservation Agreement's proposed 

Management Areas will sustain the Flat-tailed horned lizard and protect it from extinction.  

35. The best available science indicates that at least three of the ESA listing factors 

are present.  Ongoing threats to the lizard's desert habitat are continuing.  Recreational and 

Border Patrol OHV activities degrades Flat-tailed horned lizard habitat.  OHVs crush lizards and 

their burrows.  The lizard's tendency not to flee when threatened makes it susceptible to OHV 

activity and road traffic.  Lizards avoid OHV-disturbed areas.  Recreational OHV popularity and 

visits to OHV recreation areas are steadily increasing in California and Arizona.  Recreational 

OHV activity occurs on lands administered by the Bureau of Land Management and on state 

lands.  Border Patrol OHV use has increased, without restriction, in the Yuha Desert, East Mesa, 
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and West Mesa.  Border Patrol OHV activity is not monitored nor assessed.  Insufficient law 

enforcement personnel are available to prevent illegal OHV traffic.  Overall, OHV route 

densities have increased throughout lizard habitat areas.   

36. Urban development and related infrastructure continue to adversely impact the 

lizard's desert habitat.  Urban growth has destroyed and is destroying habitat near Yuma and San 

Luis, Arizona.  The cities of Yuma and San Luis have seen a population increase of 50% 

between 1990 and 2000.  Land development is also occurring on Bureau of Reclamation lands 

adjacent to the Colorado River and on Arizona State Trust Lands.  Development activities 

continue in the Borrego and Coachella Valleys in California.  In the Coachella Valley, less than 

19% of historic lizard habitat remains and 75 percent of remaining habitat will be developed in 

the near future.  Constructing the proposed New Coachella Canal will destroy more lizard habitat 

as will rebuilding the All American Canal.  A new regional airport is planned for Imperial 

County, California.  The Yuma Area Service Highway is planned for 1000 acres of prime lizard 

habitat in the Yuma Management Area. 

37.  Agricultural expansion continues on the Yuma Mesa in Arizona.  Geothermal 

plants are being expanded and operated in the East Mesa.      

38. The best available evidence demonstrates existing regulatory mechanisms are 

inadequate to protect the lizard and its habitat.  California laws, including the California 

Endangered Species Act and the California Environmental Quality Act, do not adequately 

conserve the lizard or protect its desert habitat.  Arizona has no laws protecting lizard habitat.  

The Conservation Agreement is not a regulatory mechanism.  Participation by the signatory 

agencies in the Conservation Agreement is voluntary.  The Conservation Agreement is not 

independently funded.  Implementation of the Conservation Agreement is dependent upon 

annual agency funding.  Signatory agencies may withdraw at any time upon providing sixty-days 

of notice to the other signatory agencies.   
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39. The Conservation Agreement's "Priority 1" tasks have not been implemented.  

Although outlined, the Management Areas have not been designated by the BLM.  BLM has not 

completed the process to amend existing land use plans necessary to formally establish the 

Management Areas.  The proposed Management Areas total 437,000 acres.  The four proposed 

Management Areas are isolated from one another.  Competitive OHV events have been 

authorized in the proposed Management Areas.  Other land-disturbing activities have been 

permitted in the proposed Management Areas.  There has been inadequate funding for law 

enforcement to prevent illegal OHV traffic in the proposed Management Areas.  There is no 

evidence that funding will occur in the future to implement the measures found in the 

Conservation Agreement.  The signatory agencies have not limited vehicular access and route 

proliferation within the proposed Management Areas.  Meetings with the Border Patrol have not 

curtailed Border Patrol OHV use in the Management Areas.  The signatory agencies have not 

designated OHV routes open, closed, or for limited use within the proposed Management Areas.  

Closed OHV routes have not been rehabilitated.  The signatory agencies have not implemented a 

monitoring strategy for the Flat-tailed horned lizard.  There is no evidence that the Conservation 

Agreement has eliminated threats to lizard or its habitat on public lands. 

40. There is no baseline population data for the Flat-tailed horned lizard to assess 

whether the Conservation Agreement has protected or can protect remaining lizard populations.  

Absent any population studies, the effectiveness of Conservation Agreement's management 

actions cannot be assessed.  

41. The best available scientific data indicates that pesticide use and exotic plants 

continue to threaten the Flat-tailed horned lizard.  Pesticide spraying takes place over private 

agricultural lands.  Pesticide spraying also takes place on public lands outside the Management 

Areas.  Pesticides kill the ants that are the lizard's primary food source and also increase the 
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invasion of harmful foreign species that replace native species.  Nothing prevents pesticides 

sprayed over private or public lands from drifting onto the proposed Management Areas. 

42. FWS based its withdrawal decision, in part, on the finding that there was no 

"conclusive" evidence of population declines.   

43.  FWS violated its non-discretionary duties under section 4 of the ESA, within the 

meaning of section 11(g)(1)(C), upon finding the Flat-tailed horned lizard did not warrant listing. 
 

SECOND CLAIM FOR RELIEF 
(Administrative Procedure Act -- Arbitrary and Capricious Withdrawal of Proposed Rule) 

44. Each and every allegation set forth in the Complaint is incorporated herein by 

reference. 

45. FWS failed to consider whether the Flat-tailed horned lizard is in danger of 

extinction in a significant portion of its geographic range.  The record is devoid of evidence 

indicating remaining lizard populations are being conserved individually or as an entire species.  

FWS failed to properly consider whether certain populations of the Flat-tailed horned lizard 

independently qualified for listing as distinct population segments.   

46. FWS ignores the best scientific evidence in the record when applying the five 

ESA listing factors.  FWS did not consider the threats to lizard habitat from OHVs.  The record 

does not support FWS's conclusion that the Conservation Agreement has alleviated known and 

documented threats to the lizard and its habitat.  FWS's reliance on the Conservation Agreement 

conflicts with the agency's own "Policy for Evaluation of Conservation Efforts."   

47. FWS failed to consider the totality of threats over the lizard's entire desert habitat 

area.  FWS analyzed each of the threats to the Flat-tailed horned lizard in isolation.  FWS 

determined that each individual threat did not present a significant threat to warrant listing.  

FWS's consideration of each threat in isolation is not a reasonable interpretation or application of 

the ESA.  FWS does not explain or support its statement that isolated threats are insignificant.   
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48. FWS' s decision to withdraw the Proposed Rule to list the Flat-tailed horned lizard 

is arbitrary and capricious, an abuse of discretion, not in accordance with law, and without 

observance of procedure required by law within the meaning of the APA. 5 U.S.C. § 706(2)(A), 

(D). 

PRAYER FOR RELIEF 

 Wherefore, the Plaintiffs respectfully request that the Court enter judgment providing the 

following relief: 

(1)  Declare that FWS has violated the ESA by failing to comply with mandatory 

duties under section 4 of the ESA upon deciding to withdraw the Proposed Rule to list the Flat-

tailed horned lizard;  

(2)  Declare that FWS's decision not to list the Flat-tailed horned lizard was arbitrary 

and capricious under the APA;  

(3)  Order FWS through an injunction to vacate the decision to withdraw the Proposed 

Rule to list the Flat-tailed horned lizard under the ESA; 

(4)  Order FWS to issue a new rulemaking and new finding on the Flat-tailed horned 

lizard within 60 days;  

(5)  Award Plaintiffs' costs, including reasonable attorneys' fees and expert witness 

fees; and 

(6)  Provide such other relief as the court deems just and proper. 
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Respectfully submitted,  
 
 
 
Dated:  _________________________ 

Neil Levine    
       1400 Glenarm Place, Ste. 300  
       Denver, CO 80202 
       Phone: 303-623-9466 
       Fax: 303-623-8083 
       
       Bill Snape 

Defenders of Wildlife  
1130 17th Street, NW 
Washington, D.C. 20036 
Phone: (202) 682-9400 
Fax: (202)-682-1331 
 
Attorney for Plaintiffs 
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 Plaintiff Yuma Audubon Society sues on behalf of itself and its members.  Yuma 

Audubon Society is a chapter of the National Audubon Society.  The Society's mission is to 

conserve and restore natural ecosystems, focusing on birds, other wildlife, and their habitats for 

the benefit of humanity and the earth's biological diversity, including the Flat-tailed horned 

lizard and its desert habitat.  Yuma Audubon Society's members are dedicated to establishing 

constructive policies and action to ensure the protection and wise use of our natural resources.  

Yuma Audubon Society's members enjoy visiting lizard habitat areas for recreational, aesthetic, 

scientific and conservational purposes.  Yuma Audubon Society and its members believe that 

absent ESA protection, the Flat-tailed horned lizard will experience further habitat loss and 

declines. Yuma Audubon Society's members believe that the decline of the species and its habitat 

indicates the deteriorating health of the entire desert ecosystem. Thus, if this decline continues, 

the Yuma Audubon Society and its members would be deprived of the recreational, aesthetic, 

scientific and conservational benefits they enjoy from the existence of the Flat-tailed horned 

lizard in the wild.  FWS's withdrawal of the Proposed Rule has harmed and continues to harm 

the Yuma Audubon Society and its members by failing to protect the Flat-tailed horned lizard 

and its habitat and by facilitating the species' decline.  The relief sought would redress Yuma 

Audubon Society's and its members' injuries.   
 

 
 
 


