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October 29, 2003 
 

SENT VIA CERTIFIED MAIL AND FACSIMILE 
 

Gale Norton 
Secretary of the Interior 
U.S. Department of the Interior 
18th and C Streets, N.W. 
Washington, D.C. 20240 
FAX:  (202) 208-6956 
 
Robyn Thorson  
Regional Director 
Midwest Region (R3) 
U.S. Fish and Wildlife Service 
1 Federal Drive 
BHW Federal Building 
Ft. Snelling, MN 55111 
FAX:  (612) 713-5280 
 

Steve Williams 
Director 
U.S. Fish and Wildlife Service 
1849 C St., N.W.  Room 3012 
Washington, D.C. 20240 
FAX: (202)  208-6965 
 

 
RE:  Notice of Intent to Sue for Violations of the Endangered Species Act; Failure to 

Designate Critical Habitat for the Hine’s Emerald Dragonfly (Somatochlora 
hineana) 

 
Dear Ms. Norton, Mr. Williams, and Ms. Thorson: 
 
 This letter serves as a 60-day notice of intent to sue the United States Fish and 
Wildlife Service  (the “Service”) for violations of the Endangered Species Act, 16 U.S.C. 
§§1531-1544 (“ESA” or “the Act”).  The Service has failed to designated critical habitat 
for the Hine’s emerald dragonfly, (Somatochlora hineana), in violation of 16 U.S.C. 
§1533(b)(6)(C).  The failure to designate critical habitat for the dragonfly is also 
arbitrary, capricious, and in violation of the Administrative Procedure Act, 5 U.S.C. § 
706 et. seq.(“APA”). This letter is provided pursuant to the 60-day notice requirement of 
the citizen suit provision of the ESA on behalf of the Center for Biological Diversity 
(“the Center”), Northwoods Wilderness Recovery, the Habitat Education Center, the 
Door County Environmental Council, the Michigan Nature Association, the Missouri 
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Coalition for the Environment, and other interested parties to the extent such notice is 
deemed necessary by a court.  See 16 U.S.C. §1540(g).  The reasons for this letter are 
explained more fully below.   
 
LEGAL FRAMEWORK 
 
 The ESA requires that 
 

[a] final regulation designating critical habitat of an 
endangered species or a threatened species shall be 
published concurrently with the final regulation 
implementing the determination that such a species is 
endangered or threatened, unless the Secretary deems 
that— 

(i) it is essential to the conservation of such 
species that the regulation implementing such 
determination be promptly published; or 

(ii) critical habitat of such species is not then 
determinable, in which case the Secretary, with respect 
to the proposed regulation to designate such habitat, 
may extend the one-year period specified in 
subparagraph (A) by not more than one additional year, 
but not later than the close of such additional year the 
Secretary must publish a final regulation, based on such 
data as may be available at that time, designating, to the 
maximum extent prudent, such habitat. 

        
16 U.S.C. § 1533(b)(6)(C) (emphasis added). 
 
FACTUAL BACKGROUND 
 
 The Service published a proposed rule to list the Hine’s Emerald Dragonfly as an 
endangered species in the Federal Register on October 4, 1993.  Proposed Rule to List the 
Hine’s Emerald Dragonfly as Endangered, 58 Fed. Reg. 51,604 (Oct. 4, 1993).  In this 
publication, the Service noted that “the greatest threat to the species . . . is habitat 
destruction.”  Id. at 51,605.   
  
 On December 10, 1993, the Service extended the time period for public comment 
on the proposed rule by 30 days. Thirty-day Extension on the Proposed Rule to List the 
Hine’s Emerald Dragonfly, 58 Fed. Reg. 64927 (Dec. 10, 1993).  In this publication, the 
Service stated that “[t]he Hine’s emerald dragonfly has been proposed for listing as an 
endangered species due to strong evidence that its range and numbers have declined 
dramatically, primarily as a result of the destruction of habitat, and that the threats to its 
habitat are continuing.”  Id. 
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 On May 12, 1994, the Service published in the Federal Register a notice 
reopening the comment period and establishing a date for a public hearing on the 
proposed rule. Public Hearing and Reopening of Comment Period on Proposed 
Endangered Status for the Hine’s Emerald Dragonfly, 59 Fed. Reg. 24,678 (May 12, 
1994).  In this publication, the Service reiterated that the dragonfly’s range and 
population has “declined dramatically, primarily as a result of the destruction of its 
habitat . . . .”  Id. 
 
 On January 26, 1995, the Service published a final rule listing the Hine’s Emerald 
Dragonfly as an endangered species under the ESA.  Determination of Endangered Status 
for the Hine’s Emerald Dragonfly, 60 Fed. Reg. 5,267 (Jan. 26, 1995).  In this 
publication, the Service stated that the dragonfly’s “continued existence is now 
threatened by human actions that are altering the environment much faster than the 
environmental change the dragonfly would have experienced in the past. . . .”  Id. at 
5,269.  “The greatest threat to the species in Illinois and Wisconsin is habitat destruction 
and degradation.  In Wisconsin’s Door County, land development by agricultural, tourist, 
and recreational interests pose various threats to Hine’s emerald dragonfly sites.”  Id. at 
5,270.  “In Illinois, the remaining sites for the Hine’s emerald dragonfly . . . are in the 
Chicago metropolitan area and represent the fastest-growing counties in that area.  The 
sites in these counties are already highly fragmented and are further threatened by urban 
and industrial development.”  Id.     
 
 However, despite repeated acknowledgement that habitat destruction was the 
primary threat to the dragonfly and despite having specific knowledge of several sites 
where Hine’s emerald dragonfly populations could be found, the Service stated that the 
designation of critical habitat could not be determined at the time the dragonfly was listed 
as endangered.  Id. at 5,271.   
 
 On July 13, 1999, the Service published in the Federal Register a notice of 
availability of a draft recovery plan for the dragonfly.  Availability of a Draft Recovery 
Plan for the Hine’s Emerald Dragonfly for Review and Comment, 64 Fed. Reg. 37,806 
(July 13, 1999).  In this publication, the Service again indicated that destruction of habitat 
was leading to the extinction of the species, stating that “[f]ragmentation and destruction 
of habitat are believed to be the main reasons for this species’ endangered status and 
continue to be the primary threats to its recovery.”  Id.   
 
 On May 14, 2001, the Service published a notice that it intended to propose 
designating critical habitat for the Hine’s emerald dragonfly in Illinois, Michigan, 
Missouri, and Wisconsin.  Semiannual Regulatory Agenda, 66 Fed. Reg. 25,510, 25,556 
(May 14, 2001).  However, the Service classified this action as a “long-term action” and 
did not provide any indication of when such designation would be completed.   
 
 On September 27, 2001, the final recovery plan for the Hine’s emerald dragonfly 
was completed.  United States Fish and Wildlife Service, Hine’s Emerald Dragonfly 
Recovery Plan, (2001).  The recovery plan contains numerous statements about the 
importance of protecting the dragonfly’s habitat in order to effectuate the species’ 
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recovery.  The plan states that “[l]oss of [the dragonfly’s] already rare and restricted 
habitat to agriculture, commercial and industrial development is the primary cause of the 
species’ decline.  Loss of remaining habitat from the same pressures . . . are threats to 
surviving populations.”  Id. at iii.  The threats to the dragonfly’s habitat are numerous: 
 

The known breeding sites in Illinois [have] been 
fragmented by industrial and urban development.  In 
Wisconsin, land development for agriculture, light 
industry and tourism are principal threats.  Off-road 
vehicle use and possibly logging, creation of water 
impoundments, real estate development, road 
development and maintenance, pipeline construction, 
and changes in hydrology are potential threats in 
Michigan.  In addition, the species is vulnerable to loss 
of habitat caused by off-site hydrology alterations and 
groundwatershed development affecting the 
groundwater-fed seeps and springs. 
 

Id. at 1.  The recovery plan thus concluded that habitat destruction and alteration is the 
most significant threat to the species’ continued existence.  Id. at 19.  The plan went on to 
conclude that “the recovery of the species will depend on ensuring adequate suitable 
habitat and protection of that habitat.”  Id. at 21.   
 
 Despite the Service’s continued acknowledgement of the importance of protecting 
the habitat of the species, on December 3, 2001, the Service published notice that it had 
withdrawn any attempt to designate critical habitat for the dragonfly on September 10, 
2001.  Semiannual Regulatory Agenda, 66 Fed. Reg. 61,664, 61,714 (December 3, 2001). 
This one paragraph finding was not supported by any documentation or statements in the 
Federal Register, and is at odds with the statements made in the recovery plan for the 
dragonfly, which was finalized just over two weeks after the determination to withdraw 
the critical habitat proposal was made.   
 
VIOLATION OF LAW 
 
 The ESA requires the Service to designate critical habitat at the time a species is 
listed to the maximum extent prudent or determinable.  16 U.S.C. § 1533 (b)(6)(C)(ii).  
When the Service determines that critical habitat is not determinable at the time a species 
is listed, the Service may extend the deadline for designating critical habitat by not more 
than one additional year.  Id.   The Hine’s emerald dragonfly was listed as an endangered 
species on January 26, 1995, and at that time the Service found that critical habitat for the 
species was not then determinable.  60 Fed. Reg. 5,267 at 5,271.   Pursuant to the ESA, 
the Service was thus required to issue a final critical habitat for the Hine’s emerald 
dragonfly by January 26, 1996. 
 
 It is now October 29, 2003.  The Service still has not designated critical habitat 
for the dragonfly.  Indeed, without any explanation or support, the Service has stated that 
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any outstanding proposal to designate critical habitat for this species has been 
“withdrawn.”   66 Fed. Reg. 61,664 at 61,714.   However, the duty to designate critical 
habitat is non-discretionary, and the Service may not “withdraw” such proposals.  See 16 
U.S.C. § 1533(b)(6)(A)(ii)(I)&(II). Indeed, because the Service stated that it was not 
able to determine what the critical habitat for the dragonfly was at the time the dragonfly 
was listed, there has never been a proposal to designate critical habitat for this species, 
and therefore it is nonsensical for the Service to issue a withdrawal of a critical habitat 
proposal that has never been proposed in the first instance. The failure to designate 
critical habitat is thus a violation of a non-discretionary duty imposed on the Service by 
the ESA.  Under such circumstances, courts are also required to “compel agency action 
unlawfully withheld or unreasonably delayed” pursuant to the APA.  5 U.S.C. § 706(1). 
Furthermore, to the extent that the Service believes that it has issued a final determination 
for designating critical habitat for the dragonfly through the withdrawal noticed in 2001, 
the decision is arbitrary, capricious, an abuse of discretion, and a violation of the ESA.  5 
U.S.C. § 706(2), and a court will be required to set aside the decision and order the 
Service to designate critical habitat for the dragonfly by a date certain.  

 
CONCLUSION 
  

The Service’s failure to designate critical habitat for the Hine’s emerald dragonfly 
constitutes a clear violation of 16 U.S.C. § 1533.  If the Service does not remedy this 
violation within the next 60 days, the Center and other interested organizations intend to 
prosecute these violations in federal court.  If you have any questions regarding this 
notice, or if you wish to discuss the violations noted in this letter further, please feel free 
to contact me at 510-663-0616. 

 
 
Sincerely, 

 
Brent Plater 


