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August 23, 2005

Gale Norton Dave Allen

Secretary of the Interior Regional Director – Pacific Region

1849 C Street N.W. U.S. Fish and Wildlife Service

Washington, D.C. 20240 911 NE 11th Avenue

Portland, OR 97232-4181

Matthew J. Hogan, Acting Director

US Fish & Wildlife Service

1849 C Street. N.W., Room 3238

Washington, D.C. 20240-0001

Re: 60-Day Notice of Intent to Sue Over Violations of Section 4 of the Endangered

Species Act; Failure to Designate Critical Habitat and Develop a Recovery Plan for

the Sierra Nevada Distinct Population Segment of California Bighorn Sheep (Ovis

canadensis californiana)

This letter serves as a sixty day notice on behalf of the Center for Biological Diversity of our

intent to sue the Secretary of the Interior and the U.S. Fish and Wildlife Service (collectively

“the Secretary”) over violations of Section 4 of the Endangered Species Act (“ESA”) for failure

to designate critical habitat and develop a recovery plan for the Sierra Nevada distinct population

segment of California bighorn sheep (Ovis canadensis californiana – herein the “Sierra Nevada

bighorn sheep”).  See 16 U.S.C. §§ 1533(a)(3)(A) and 1533(b)(6)(C); 1533(b)(2).  This letter is

provided pursuant to the 60-day notice requirement of the citizen suit provision of the ESA, to

the extent such notice is deemed necessary by a court.  See 16 U.S.C. § 1540(g).

A. The Listing of the Sierra Nevada Bighorn Sheep

On April 20, 1999, the Secretary published an emergency rule to list the Sierra Nevada bighorn

sheep as endangered. 64 Fed. Reg. 19300.  The Secretary published a final rule to list the Sierra

Nevada bighorn sheep as endangered on January 3, 2000.  65 Fed. Reg. 20.  At the time of final

listing, there were only an estimated 125 adult Sierra Nevada bighorn sheep scattered among five

geographic areas, “with little probability of interchange among those areas.” 68 Fed. Reg. 44808.

There were an estimated 300 to 350 Sierra Nevada bighorn sheep as of April 2005.  Final

Biological Opinion for 2005 in the Dunderberg Unit of the Dunderberg Allotment, and Tamarack
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and Cameron Canyon Allotments, Humboldt-Toiyabe National Forest, Mono County, California

(June 23, 2005), p. 22.  The primary threats identified to the Sierra Nevada bighorn sheep are

transmission of disease from domestic sheep and goats, and predation by mountain lions.  68

Fed. Reg. 44808.

In the emergency listing rule, the Secretary found that critical habitat for the Sierra Nevada

bighorn sheep was not determinable due to a lack of information sufficient to perform the

required analysis of the impacts of the critical habitat designation.  In the final listing rule,

however, the Secretary found that designating critical habitat for the species was “prudent” and

that “there may be some benefits to designation of critical habitat.”  65 Fed. Reg. at 28.  Instead

of concurrently designating critical habitat for the species, the Secretary postponed such a

designation indefinitely:  “We will develop a proposal to designate critical habitat for the Sierra

Nevada bighorn sheep as soon as feasible, considering our workload priorities.”  65 Fed. Reg. at

28-29. To date, the Secretary has not designated critical habitat for the Sierra Nevada bighorn

sheep.

On July 30, 2003, the Secretary announced the availability of a Draft Recovery Plan for the

Sierra Nevada bighorn sheep.  68 Fed. Reg. 44808.  In the notice of the availability of the Draft

Recovery Plan, the Secretary identified several “key elements for immediate action,” including

“elimination of the threat of a pneumonia epizootic resulting from contact with domestic sheep

or goats.”  To date, the Secretary has not published a Final Recovery Plan for this species.

On June 23, 2005, the Fish and Wildlife Service issued a Biological Opinion for domestic sheep

grazing on three allotments within Sierra Nevada bighorn sheep habitat in the Humboldt-Toiyabe

National Forest in Mono County, California.  The Biological Opinion concluded that domestic

sheep grazing was likely to adversely affect Sierra Nevada bighorn due to the possibility of

disease transmission, but authorized the Forest Service to take Sierra Nevada bighorn sheep

during the 2005 grazing season.  Final Biological Opinion for 2005 in the Dunderberg Unit of

the Dunderberg Allotment, and Tamarack and Cameron Canyon Allotments, Humboldt-Toiyabe

National Forest, Mono County, California (June 23, 2005).  The Biological Opinion did not

specifically consider the effects of domestic sheep grazing on areas that could be designated

critical habitat for Sierra Nevada bighorn sheep, nor did it set a minimum buffer distance

between domestic sheep and Sierra Nevada bighorn sheep, although the Draft Recovery plan

called for a minimum buffer of 13.5 kilometers.

As explained below, the Secretary’s failure to concurrently designate critical habitat for the

Sierra Nevada bighorn sheep at the time of listing, and subsequent failure to designate such

habitat constitute violations of the ESA. Similarly, the failure to timely promulgate a recovery

plan for the species violates the ESA as well.

B. Violations of the ESA

Critical habitat is defined in Section 3 of the ESA as:  “(i) the specific areas within the

geographical area occupied by a species, at the time it is listed in accordance with the [ESA], on

which are found those physical or biological features (I) essential to the conservation of the
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species and (II) that may require special management considerations or protection; and (ii)

specific areas outside the geographical area occupied by a species at the time it was listed....upon

a determination by the Secretary that such areas are essential for the conservation of the species.”

16 U.S.C. § 1532(4).  “Conservation” means the use of all methods and procedures needed to

bring the species to the point at which listing under the act is no longer required.

Under the ESA, the Secretary must designate critical habitat, “to the maximum extent prudent

and determinable,” concurrent with listing a species. 16 U.S.C. § 1533(a)(3).  See also 16 U.S.C.

§ 1533(b)(6)(C). The ESA also mandates that in making a critical habitat determination, the

Secretary shall make such determination “on the basis of the best scientific data available.” 16

U.S.C. § 1533(b)(2).  In those situations where critical habitat is not determinable at the time of

listing, the Secretary must conduct additional necessary research, and issue final determinations

of critical habitat no later than one year from the date of the “not determinable” finding. 16

U.S.C. § 1533(b)(6)(C)(ii).  Section 4(b)(6)(C)(i) of the ESA allows the Secretary to finalize a

listing rule without a concurrent designation of critical habitat with a finding that “it is essential

to the conservation of such species that the regulation implementing such determination [the

listing determination] be promptly published.” 16 U.S.C. § 1533(b)(6)(C)(i). However, this

provision cannot be read to indefinitely delay the designation of critical habitat for a species

following the listing of the species. Rather, the only way to read this provision consistent with

the remainder of Section 4 is that this provision allows the Secretary to finalize a listing rule

sooner than twelve months after the proposed rule without concurrent critical habitat, and then

separately designate critical habitat within the statutorily allowed twelve months following the

proposed rule.

The Secretary can also extend the twelve month period following the proposed rule upon a

lawful finding that critical habitat designation is “not determinable.” 16 U.S.C. §

1533(b)(6)(C)(ii). Section 4(b)(6)(C)(i) cannot be read to allow the Secretary to lawfully delay

critical habitat designation beyond the date of the final listing rule when the final listing rule

itself is promulgated more than twelve months after the proposed listing rule.

In light of the above statutory mandates, the Secretary’s failure to designate critical habitat for

the Sierra Nevada bighorn sheep at the time of listing violated the requirement that such

designation occur concurrently with listing. 16 U.S.C. §§ 1533(a)(3)(A) & 1533(b)(6)(C). Even

if the Secretary’s invocation of Section 4(b)(6)(C)(i) could be read as providing the Secretary

with an extension of “not more than one additional year” as provided by Section 4(b)(6)(C)(ii),

that extra year has long come and gone.  The Secretary’s failure to designate critical habitat for

the Sierra Nevada bighorn sheep was and remains an ongoing violation of the ESA.

Section 4 of the ESA calls also for the preparation of a recovery plan for every species listed

under the ESA.  Recovery plans establish recovery goals and objectives, describe site-specific

management actions recommended to achieve those goals, and estimate the time and cost

required for recovery.  16 U.S.C. §1533(f).  Section 4(f) specifically requires that the Secretary

“shall develop and implement plans (hereinafter…referred to as ‘recovery plans’) for the

conservation and survival of endangered species and threatened species…” 16 U.S.C. § 1533(f)

(emphasis added). The Secretary’s failure to develop and implement a final recovery plan for the
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Sierra Nevada bighorn sheep is a violation of this unequivocal statutory mandate.

C. Notice of Intent to Sue

If the Secretary does not act within 60 days to correct these violations of the ESA, the Center for

Biological Diversity will pursue litigation in federal court. We will seek injunctive and

declaratory relief, and legal fees and costs regarding these violations. If you have any questions,

wish to meet to discuss this matter, or feel this notice is in error, please contact me at (312) 237-

1443.

D. Information Regarding Noticing Party

The Center for Biological Diversity is a nonprofit corporation dedicated to the preservation,

protection, and restoration of biological diversity, native species and ecosystems in the Western

United States and elsewhere.  Correspondence to the Center for Biological Diversity may be

directed to John Buse, Center for Biological Diversity, 5656 S. Dorchester Ave. #3, Chicago, IL

60637.

Sincerely,

John Buse

Center for Biological Diversity


