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Questions and Answers Regarding the Submission of Comments to the U.S. Fish and 
Wildlife Service on the Finding that Ten Penguin Species may Qualify for Protection 

under the U.S. Endangered Species Act 
 
 
 
On July 11, 2007, the U.S. Fish and Wildlife Service took the first step towards protecting ten 
species of penguins under the U.S. Endangered Species Act (“ESA”).  The government’s 
decision came in response to a petition by the Center for Biological Diversity seeking 
protection of twelve of the world’s penguin species under the ESA primarily due to impacts 
from climate change, industrial fisheries, and other threats.  The Fish and Wildlife Service 
(“Service”) is now conducting a “status review” for each penguin species and must determine, 
based upon the “best available science,” whether each species qualifies for protection under 
the ESA. Comments from penguin specialists and climate scientists are essential if the Service 
is to have the “best available science” in making its determinations regarding the future of 
these species. 
 
(1) Which species are covered?   
 
The Service is conducting a formal status review for the following ten species: 
 
COMMON NAME    SCIENTIFIC NAME 
 
Emperor Penguin    Aptenodytes forsteri 
Southern Rockhopper Penguin  Eudyptes chrysocome 

Southern Rockhopper Penguin Eudyptes chrysocome chrysocome 
Eastern Rockhopper Penguin Eudyptes chrysocome filholi 

Northern Rockhopper Penguin  Eudyptes moseleyi (E. chrysocome moseleyi) 
Fiordland Crested Penguin   Eudyptes pachyrhynchus 
Erect-crested Penguin   Eudyptes sclateri 
Macaroni Penguin    Eudyptes chrysolophus 
White-flippered Penguin   Eudyptula albosignata (E. minor albosignata) 
Yellow-eyed Penguin   Megadyptes antipodes 
African Penguin    Spheniscus demersus 
Humboldt Penguin    Spheniscus humboldti 
 
The Service did not commence a formal status review for the Snares Crested Penguin 
(Eudyptes robustus) and the Royal Penguin (Eudyptes schlegeli), which were also included in 
the Petition, because the Service believes that there is insufficient information regarding the 
threats to these species to warrant a status review.  However, relevant information can and 
should be submitted for these species as well as the Service may reconsider its decision if 
additional information is received.   Additionally, because penguin taxonomy is ever-evolving, if 
you have information on the taxonomic status of any of the Petitioned species (e.g. is the 
Rockhopper Penguin one, two, or three species?), please address this in your comments.    
 
(2) When and where should I send my letter?   
The Service states that comments must be received on or before September 10, 2007.  
Comments may be submitted by mail addressed to:  
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Special Assistant to the Deputy Assistant Director, International Affairs 
U.S. Fish and Wildlife Service 
4401 N. Fairfax Drive, Room 760 
Arlington, VA  22203, USA 
Attn: Penguins 

 
Comments may also be submitted by e-mail to DSApenguins@fws.gov.  Your email 
submission must include “Attn: Penguins” in the beginning of the message, and also include 
your name and return address.  You should receive a confirmation from the system that your 
email has been received.  If you do not receive a confirmation, please submit your comment in 
writing as described above.  Attachments in standard formats such as .pdf and .doc may be 
sent, but please identify in your email the program in which the attachment should be opened.   

  
(3) Should I attach a copy of my curriculum vitae?   
Yes.  Please summarize your experience and qualifications in your letter and attach a full copy 
of your curriculum vitae or resume to your letter.  Please do not be modest or assume that the 
Fish and Wildlife Service already has this information even if you have submitted it previously.   
 
(4) What is the definition of a threatened or endangered species?   
The ESA defines an endangered species as one that “is in danger of extinction throughout all 
or a significant portion of its range.”  16 U.S.C. § 1532(6).  A species is “threatened” if it is 
“likely to become an endangered species within the foreseeable future.”  16 U.S.C. § 1532(20).   
You should note that, unlike IUCN criteria, the ESA does not contain quantitative thresholds for 
listing decisions, but instead requires the agency to determine whether a species qualifies as 
threatened or endangered based on the future threat posed by five factors:   

 
Factor 1: The present or threatened destruction, modification, or curtailment 

of its habitat or range;  
Factor 2: Over-utilization for commercial, recreational, scientific, or 

educational purposes;  
Factor 3:  Disease or predation;  
Factor 4:  The inadequacy of existing regulatory mechanisms;  
Factor 5:  Other natural or manmade factors affecting its continued existence. 

 
While evidence of past or current population declines may be relevant to the listing decision, 
evidence of such declines is not necessary before listing a species, since the listing criteria are 
forward-looking. 

 
(5) What topics should I cover in my comment?   
Please provide comments on any phenomenon that impacts penguins.  Comments are desired 
from specialists in penguin biology, management, and conservation, climate science, 
toxicology, and other disciplines, members of the public, organizations, and governmental 
agencies.  Please focus on the area of your expertise.   
 
The Service has specifically solicited information on the following topics: 
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a. Information on taxonomy, distribution, habitat selection and trends 
(especially breeding and foraging habitats), diet, and populations 
abundance and trends (especially current recruitment data) on these 
species;  

 
b. Information on the effects of climate change and changing ocean or land 

or sea ice conditions on the distribution and abundance of these species 
and their principal prey species over the short and long term (especially 
information on known prey substitutions, and what their effects would be 
on these species);  

 
c. Information on the effects of other potential threat factors, including 

commercial fishing activities, contaminants, habitat loss, harvest, 
predation by other animals, and diseases of these species or their 
principal prey over the short and long term;  

 
d. Information on management programs for penguin conservation, including 

mitigation measures related to conservation programs, fisheries 
management, and any other private, tribal, or governmental conservation 
programs which benefit these species; and  

 
e. Information relevant to whether any populations of the species may qualify 

as distinct population segments.   
 
However, comments need not be limited to these areas.  Please discuss any relevant 
information. 
 
(6) Do I need to state a conclusion on whether the penguin species qualify as 
threatened or endangered species?   
No.  Although it is appropriate and useful to state your conclusion on this issue, it is not 
necessary.  If you do not feel well versed in the ESA classification system it is sufficient to 
provide information in your area of expertise without making a conclusion relating to the ESA 
listing regime.   
 
(7) What happens next in the listing process?   
The process for listing species under the ESA begins with the submission of a petition and 
requires three determinations by the Fish and Wildlife Service.  The current process was 
initiated by the submission of a Petition to list twelve penguin species under the ESA by the 
Center for Biological Diversity, a U.S. NGO.  The first determination is called the “90-day 
finding,” at which time the Fish and Wildlife Service decides if listing of the species “may be 
warranted,” and if so, solicits public comment and conducts a status review of the species.  A 
positive 90-day finding for ten penguin species was made by the Fish and Wildlife Service on 
July 11, initiating the current comment period.  At the end of the comment period and status 
review, the Service will determine if listing these species as threatened or endangered “is 
warranted.”  This finding, called the 12-month finding, will likely be made by the Service near 
the end of 2007.  If the Service makes a “warranted” finding, it will issue a proposed rule 
protecting the species, and again solicit public comment and peer review.  The Service must 
then issue a final listing determination within one year of the proposed rule.  Penguins will not 
receive any protection under the ESA until the listing process is complete.   
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The Service made “negative 90-day finding” for two of the petitioned species, the Snare’s 
crested penguin (Eudyptes robustus) and the royal penguin (Eudyptes schlegeli), stating that 
the Service believes that there is insufficient information regarding the threats to these species 
to warrant a status review.  Information on these species should also be submitted in the 
comment letter, as the Service may reconsider its decision if additional information is received.     
 
(8) What protection will penguin species receive if listed under the Endangered Species 
Act? 
The ESA explicitly provides for the listing of species that occur entirely outside the United 
States. Over 500 such species are already listed.  In addition to the public education benefits 
from listing, the ESA provides three primary mechanisms that directly affect foreign listed 
species.  Section 8 of the ESA provides for U.S. financial assistance, personnel and training 
for the development and management of programs in foreign countries determined to be 
necessary or useful for the conservation of listed species.  Additionally, Section 7 of the ESA 
requires U.S. agencies to analyze the impacts of their activities on listed species and avoid 
“jeopardizing the continued existence” of such species.   An example of where this would be 
relevant to penguins, relates to the authorization of high seas fisheries.  In recent years U.S.-
flagged vessels operating in the CCAMLR area have harvested krill and Antarctic toothfish.  If 
the petitioned penguin species are listed, future approval of fishing permits for these vessels 
would require analysis and minimization of impacts, if any, on the listed penguins.  The 
importation into the U.S. of fish from other countries caught in a manner impacting listed 
penguins would also require scrutiny under this provision of the ESA.  Finally, Section 9 the 
ESA provides for regulation of the import and export of listed species themselves.   
 
(9)  Will listing these penguin species under the Endangered Species Act help address 
global warming? 
We believe that the protections provided by the ESA will help address anthropogenic 
greenhouse gas emissions in the U.S. because a large percentage of such emissions are the 
result of activities regulated or authorized by federal agencies.  Such agencies should be 
required to analyze the impacts of those emissions on penguins, polar bears, corals and other 
species listed under the ESA and take steps to avoid or mitigate the emissions in order to 
avoid jeopardizing the species. Additionally, ESA listing will provide additional protections 
relating to other factors, such as industrial fisheries, toxic pollution, and other threats which 
may be exacerbated by climate change.   
 
The current rulemaking is only concerned with whether the penguin species meet the definition 
of a threatened or endangered species.  Many species are listed for which the threats are 
difficult to address.  The fact that protection and recovery may be difficult is not a valid reason 
to not list species that meet the listing criteria.   
 
(10) How can I obtain a copy of the Petition, the Fish and Wildlife Service’s Finding, or 
follow what happens in the listing process?  
The Petition, the Service’s Positive 90-day Finding, and other related documents are available 
at http://www.biologicaldiversity.org/swcbd/species/penguins/index.html.  This website will also 
be updated as each step in the listing process is completed.  A copy of the Petition on compact 
disk can also be obtained from Shaye Wolf at (415) 436-9682 x 301 or 
swolf@biologicaldiversity.org. 
 


