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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

_______________________________

CENTER FOR BIOLOGICAL DIVERSITY
et al., 

Plaintiffs,

v.

NATIONAL MARINE FISHERIES
SERVICE, et al., 

Defendants.
________________________________

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 04-0063 (RWR)

STIPULATED SETTLEMENT
AGREEMENT

WHEREAS, Plaintiffs filed suit alleging that the National Marine Fisheries Service

(“NMFS”) acted contrary to the best available scientific and commercial data and thus violated

the Endangered Species Act (“ESA”) when it determined that listing the Atlantic white marlin,

Tetrapturus albidus, as threatened or endangered was not warranted (67 Fed. Reg. 57204,

September 9, 2002);

WHEREAS, NMFS denies Plaintiffs’ claims;

WHEREAS, Plaintiffs and Federal Defendants (hereinafter, “Parties”) agree that a

determination whether a species should be included on the Federal list of threatened or

endangered species should be based upon the most current, best available scientific and

commercial data, and that new information relevant to the status of the Atlantic white marlin is

expected to become available in 2005 and 2006;

WHEREAS, the Parties understand that, at the November, 2004, meeting of the

International Commission for the Conservation of Atlantic Tunas (“ICCAT”), contracting parties

submitted reports regarding compliance with international Atlantic white marlin conservation
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measures for review by the ICCAT Compliance Committee and consideration of any necessary

actions, and this information will become available in a final report by the Committee in 2005;

WHEREAS, the Parties understand that ICCAT’s Standing Committee on Resources and

Statistics (“SCRS”) is scheduled to conduct an Atlantic white marlin stock assessment in 2006;

WHEREAS, in 2004, the Gulf States Marine Fisheries Commission, through a NMFS

grant, announced the availability of $1.8 million over two years to fund scientific research on

Atlantic billfishes, including Atlantic white marlin, with proposals due by October 15, 2004, and

awards to be made as early as January 1, 2005; 

WHEREAS, in 2004, NMFS allocated additional funds for collaborative scientific

research, regarding Atlantic blue and white marlin, between the Virginia Institute of Marine

Science and researchers in Brazil;

WHEREAS, NMFS has initiated and is currently developing Amendment 2 to the

Atlantic Billfish Fishery Management Plan (“Billfish FMP”) and Amendment 2 to the Fishery

Management Plan for Atlantic Tunas, Swordfish and Sharks (“HMS FMP”); 

WHEREAS, the Parties have agreed on a schedule by which NMFS will perform a new

review of the status of Atlantic white marlin and determine whether adding the Atlantic white

marlin to the Federal list of threatened and endangered species is warranted; 

WHEREAS, the Parties have agreed upon a mechanism for evaluating input from the

Plaintiffs regarding closures of areas to fishing that might assist in the conservation of the

Atlantic white marlin;

WHEREAS, the Parties, through their authorized representatives, and without any

admission of fact or law, have reached a settlement that they consider to be a just, fair, adequate,
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and equitable resolution of the disputes set forth in Plaintiffs’ Complaint;

WHEREAS, by entering into this Stipulated Settlement Agreement, Plaintiffs and NMFS

do not waive or limit any claim or defense, on any grounds, related to any final agency action

taken in the future or arising out of NMFS’ compliance with the procedural steps outlined

herein;

WHEREAS, the Parties agree that settlement of this action in this manner is in the public

interest and is an appropriate way to resolve the dispute between them;

WHEREAS, the Parties agree that the Court has jurisdiction over this action.

NOW, THEREFORE, IT IS STIPULATED BY AND BETWEEN THE PARTIES AS

FOLLOWS:

I. Determination Regarding the Status of Atlantic White Marlin 

1. Within 30 days of ICCAT’s formal adoption in Plenary Session of a new Atlantic

white marlin stock assessment, NMFS will submit for publishing in the Federal Register a notice

of intent to commence a review of the status of Atlantic white marlin, including a solicitation of

scientific and commercial data regarding the status of and threats to, the species.  At the same

time, NMFS will also invite Plaintiffs and the Defendant-Intervenors in this case to submit

written information regarding the status of and threats to the Atlantic white marlin.  Such

information will be included in the administrative record of the determination described in

Paragraph 3 below.

2. Within 60 days of ICCAT’s formal adoption in Plenary Session of a new Atlantic

white marlin stock assessment, NMFS will commence  a new review of the status of the Atlantic

white marlin.
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3. Notwithstanding the provisions of section 4(b)(3)(A) of the ESA, 16 U.S.C. §

1533(b)(3)(A), and the time limits described in section 4(b)(3)(B) of the ESA, 16 U.S.C. §

1533(b)(3)(B), NMFS will make and submit for publication one of the findings described in ESA

section 4(b)(3)(B), 16 U.S.C. §1533(b)(3)(B), within 18 months of  the commencement of the

new status review, but in no case later than December 31, 2007.  This schedule may be modified

only upon a finding of good cause by the Parties (or, in case of disagreement by the Parties, the

Court, see, infra, Paragraph 11). 

4. Nothing in this Agreement shall restrict the right of Plaintiffs or any other person

to challenge or seek judicial review of final agency actions respecting the finding described in

Paragraph 3.  Such finding shall be subject to judicial review as set forth in 16 U.S.C. §

1533(b)(3)(C)(ii).  Substantive challenges to that finding under the ESA or other applicable

federal law must be brought through the filing of a new lawsuit and may not be raised through

contempt proceedings, or other proceedings, to enforce this Agreement.

II. Billfish FMP and HMS FMP Amendments 

5. In preparing Amendment 2 to the Billfish FMP and Amendment 2 to the HMS

FMP, NMFS will, in analyzing potential fishing closure alternatives consistent with the MSA,

NEPA, and all other applicable laws, specifically take into account the five suggested time/area

closures in the U.S. Exclusive Economic Zone described at page 10 in the February 14, 2002

letter from the Biodiversity Legal Foundation, re: Atlantic White Marlin Critical Habitat

Designation (contained in the Administrative Record for this action at A.R. 0147).  The Parties

agree that because of the need to consider recent data, including data on effort and white marlin

interactions and immediate and post-release mortality,  the analysis may consider areas similar
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to, but not necessarily identical to, the five areas identified in the above-referenced 2002 letter. 

Plaintiffs, as well as other interested parties, will have an opportunity during the public comment

period on the Amendment 2 rulemaking to submit comments on any fishing closure

alternative(s) that NMFS proposes. 

6. In no way will NMFS’ agreement to take into account Plaintiffs’ suggested

potential closures bind NMFS or be seen as a commitment to advance them as preferred

alternatives, although NMFS may, upon completion of its analysis and in its administrative

discretion, decide to do so.  In no way will NMFS' agreement to take into account Plaintiffs'

suggested closures prevent it from taking into account other data or information, relevant to

closures or any other management alternatives, including information on other interactions and

sources of mortality.  In no way will NMFS' agreement to take into account Plaintiffs' suggested

closures prevent it from taking into account any other fishery management alternative(s) in

preparing Amendment 2 to the Billfish FMP and Amendment 2 to the HMS FMP. 

7. Nothing in this Agreement shall be construed to restrict the right of Plaintiffs or

any other person to challenge or seek judicial review of final agency actions respecting

promulgation of Amendment 2 to the HMS FMP or Amendment 2 to the Billfish FMP. 

Substantive challenges to those Amendments under the MSA, NEPA, or other applicable federal

law must be brought through the filing of a new lawsuit, and may not be raised through contempt

proceedings, or other proceedings, to enforce this Agreement.

III. Attorney’s Fees

8.  Pursuant to ESA Section 11(g)(4), 16 U.S.C. § 1540(g)(4), Federal Defendants

agree that Plaintiffs will receive an award of costs and attorneys fees, and agree to pay Plaintiffs’
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reasonable attorneys’ fees and costs, in the amount of $30,000.00.  By this Settlement

Agreement, Federal Defendants do not waive any right to contest fees claimed by either

Plaintiffs or Plaintiffs’ counsel, including the hourly rate, in any future litigation.  Further, the

Parties agree that this stipulation as to attorneys’ fees has no precedential value and shall not be

used as evidence in any other attorneys’ fee litigation, or in any substantive dispute as to whether

NMFS has acted lawfully or unlawfully.  Federal Defendants agree to submit the appropriate

paperwork for payment to the proper entities within the Department of Treasury within 14 days

of receipt of the Court’s order dismissing this case.  A check for $30,000.00 will be made

payable to and mailed to:

James J. Tutchton
Environmental Law Clinic, 
University of Denver College of Law
2255 E. Evans Ave., Room 365m
Denver CO 80208

IV. General Provisions

9. No provision of this Settlement Agreement shall be interpreted as or constitute a

commitment or requirement that NMFS take any action in contravention of the ESA, MSA,

NEPA, the Administrative Procedure Act (“APA”), or any other law or regulation, either

substantive or procedural.  Nothing in this Settlement Agreement shall be construed to limit or

modify the discretion accorded to NMFS by the ESA, MSA, NEPA, the APA, or other

applicable law, and general principles of administrative law with respect to the procedures to be

followed in issuing its findings pursuant to this Settlement Agreement or as to the substance of

the findings issued pursuant to this Settlement Agreement.  

10. Except as provided in Paragraph 11, for any alleged violation by NMFS of the
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terms of this Stipulated Settlement Agreement, Plaintiffs’ sole remedy is a motion to enforce the

terms of the Agreement.  Plaintiffs agree to make a good faith effort to inform NMFS of any

perceived violation and give NMFS the opportunity to cure said perceived violation before

moving the Court.  This Agreement shall not be enforceable through a proceeding for contempt

of court, and Plaintiffs hereby waive any ability they may have to seek contempt of court as a

sanction or remedy for Federal Defendants’ failure to abide by the terms of this Agreement.  This

Agreement is not intended to affect the availability of remedies, including contempt, for the

failure to comply with orders issued, subsequent to missed deadlines, by the Court regarding the

schedule of events agreed to.  As agreed to throughout this Agreement, and particularly in

Paragraphs 4 and 7, any substantive challenges to the discussed new status review or the

discussed Amendment 2 analyses and rulemaking must be brought as part of a separate lawsuit

under the ESA, MSA, APA, or other applicable law, and may not at any time be raised as part of

a motion for contempt related to this agreement.

11. NMFS may seek to extend the deadline for any actions specified in this

Settlement Agreement only for good cause shown.  In that event, NMFS shall provide Plaintiffs

with written notice of the matter.  NMFS will also notify the Defendant-Intervenors in the instant

case, who are not parties to this Agreement, of any request to alter this Agreement.  The Parties

agree that they will meet and confer (in-person not required) at the earliest possible time in a

good-faith effort to resolve the matter before submitting it to the Court for resolution.  The

Parties agree that any delay in ICCAT’s formal adoption in Plenary Session of a new Atlantic

white marlin stock assessment will not, in and of itself, constitute good cause to extend the

deadlines contained in Paragraph 3 of this Agreement but also agree that anticipation of specific
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new and relevant data or analyses expected in a delayed ICCAT stock assessment may be

considered for purposes of determining whether or not there is good cause to extend the

deadline. 

12. The Parties agree that this Settlement Agreement was negotiated in good faith and

it constitutes a settlement of claims that were vigorously contested, denied, and disputed by the

Parties.  By entering into this Settlement Agreement, the Parties do not waive or limit any claim

or defense, on any grounds, related to any final agency action taken in the future or arising out of

NMFS’ compliance with the procedural steps outlined herein.  

13. Upon approval and entry of this Settlement Agreement by the Court, all counts of

Plaintiffs’ Complaint shall be dismissed, with prejudice, pursuant to Federal Rule of Civil

Procedure 41(a)(1).  Notwithstanding the dismissal of Plaintiffs’ Complaint, the Court retains

jurisdiction to enforce the terms of this Agreement, as limited by Paragraphs 10 and 11 of this

Agreement.  This Agreement does not confer jurisdiction upon the Court to review any future

findings, determinations or rules related to a determination whether the listing of the Atlantic

white marlin under the ESA is warranted, or promulgation of Amendment 2 to the HMS FMP or

Amendment 2 to the Billfish FMP, and does not alter or affect in any way the standards for

judicial review of any agency action.  

14. Federal Defendants assert that no provision of this Settlement Agreement shall be

interpreted as, or constitute, a commitment or requirement that Federal Defendants are obligated

to spend funds in violation of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other law or

regulation.  Plaintiffs do not believe the Anti-Deficiency Act applies to court orders such as

those entering settlement agreements and reserve the right to so argue in any subsequent action



9Stipulated Settlement Agreement  Civ. No. 04-0063 (RWR)

to enforce the terms of this Agreement. 

15. Unless otherwise expressly provided, terms used in this Stipulated Settlement

Agreement that are defined in the ESA, the Magnuson-Stevens Fishery Conservation and

Management Act, 16 U.S.C. 1801 et seq., the National Environmental Policy Act, 42 U.S.C.

4321 et seq., or in implementing regulations for these statutes, shall have the meaning assigned

to them therein as of the date that this Agreement is entered by the Court.

16. The undersigned representatives of each Party certify that they are fully

authorized by the Party or Parties they represent to agree to the Court’s entry of the terms and

conditions of this Settlement Agreement and do hereby agree to the terms herein.  This

Agreement may be executed in counterpart originals, each of which shall be deemed to constitute

an original Agreement, and all of which shall constitute one Agreement.  The execution of one

counterpart by one Party shall have the same force and effect as if that Party has signed all the

counterparts.

17. This Settlement Agreement shall become effective upon approval by the Court

and entry of an order of dismissal.  

IT IS SO STIPULATED.

        Respectfully submitted,
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_________________________________
Brendan Cummings
Center For Biological Diversity
54870 Pine Crest Ave
Idyllwild CA 92549

Attorney for Plaintiffs
Center For Biological Diversity and
Turtle Island Restoration Network

THOMAS L. SANSONETTI
Assistant Attorney General
JEAN E. WILLIAMS, Wildlife and Marine
Resources Section Chief
LISA RUSSELL, Assistant Chief

_________________________________
PAUL HARRISON, Trial Attorney
U.S. Department of Justice
Environment & Natural Resources Division
Ben Franklin Station, P.O. Box 561
Washington, D.C.  20044-0561
Tel: 202-305-0299
Fax: 202-305-0398

Attorneys for Defendant
National Marine Fisheries Service
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

_______________________________

CENTER FOR BIOLOGICAL DIVERSITY
et al., 

Plaintiffs,

v.

NATIONAL MARINE FISHERIES
SERVICE, et al., 

Defendants.
________________________________

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 04-0063 (RWR)

ORDER OF DISMISSAL

Based upon the Stipulated Settlement Agreement signed by the parties and for good

cause appearing, IT IS HEREBY ORDERED that the Stipulated Settlement Agreement is

approved, and each and every term therein is made an order of this Court.

IT IS FURTHER ORDERED that this case is dismissed with prejudice.

Dated this       day of                               , 2005.

                                                                    
United States District Judge


